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PREFACE. 


Pbobablt  no  tribimal  in  the  country  has,  within 
the  same  period,  contributed  more  than  the  New  York 
Court  of  Appeals  to  the  sound  growth  of  jurisprudence ; 
and  its  judgments  are  everywhere  read  and  cited. 

From  various  causes  (rarely  relating  to  the  value  of 
the  decisions),  a  large  number  of  cases  were  omitted 
from  the  current  reports  during  1863  to  1888,  and  a 
few  in  earlier  i)eriods.  Among  these  were  more  than 
half  the  opinions  of  the  court  on  important  l^gal  ques* 
tions,  delivered  at  eight  regular  quarterly  terms.* 

The  object  of  this  collection,  is  to  present  in  compact 
form  and  in  a  reliable  manner,  all  that  is  believed  to 
be  authoritative  of  the  valuable  decisions  which  are  not 
to  be  found  in  the  official  series  known  as  ^^The  New 
York  Reports."  The  work  had  its  origin  in  the  gener- 
ally expressed  desire  for  a  consolidated  edition  of  all 
the  decisions  of  this  courts  which  should  supply  these 

*  The  opinions  in  a  nomber  of  these  omitted  cases  were  printed 
in  the  seven  volames  of  the  IQe  of  opinions  of  the  court,  known  as  tha 
Transcript  Appeals  (bound  in  four  yolomes).  A  large  namber 
of  them  were  printed  in  the  yolomes  known  as  ^'Keyes'  Reports,** 
hot  were  prepared  for  publication  under  such  circumstances  (see  pre- 
face to  4th  vol.),  and  involve  so  many  imperfectly  reported  and  mis- 
reported  cases  that  the  volumes  are  not  n^^^ed  as  authority.  They 
contain  some  dissenting  opinions  presented  as  the  opinions  of  tha 
court,  and  many  opinions  without  statements  of  fact.  Besides  these, 
a  number  of  valuable  and  often  dted  decinons  have  been  reported 
only  in  the  numerous  volumes  of  Practice  Reports;  so  that  no  com- 
plete collection  of  these  decisions  could  be  made  without  gatheriag 
upwards  of  one  hundred  and  twenty  volumes. 
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deficiencies ;  and  the  editor,  with  the  express  sanction 
of  the  court,  commenced  the  preparation  of  such  an 
edition.  But  it  is  believed  that  this  collection  will,  on  the 
whole,  better  meet  the  want  of  the  profession  ;  and  diffi- 
culties incident  to  the  execution  of  so  extended  an  un- 
dertaking as  the  original  plan,  fttvored  this  modification 
of  it. 

An  alphabetic  arrangement  has  been  adopted,  by 
which  the  reader  may  find  at  once  any  case  by  its  name, 
without  regard  to  the  mode  in  which  it  has  been  else- 
whore  cited,  if  previously  published. 

The  opinions  on  all  questions  of  law,  so  &r  as 
adopted  by  the  court,  are  given  in  full,  except  where, 
without  omitting  anything  material,  the  convenience 
of  the  reader  coidd  be  promoted  by  avoiding  repetition 
of  the  same  foots,  documents,  Ac.,  in  different  portions 
of  the  case ;  and  except  a  very  few  instances  of  cases 
turning  on  local  l^slation,  which  have  been  wholly 
superseded  by  changes  in  the  law.  In  the  occasional 
instances  of  such  retrenchment,  it  is  always  clearly  in- 
dicated. Dissenting  opinions  are  usually  omitted,  but 
the  grounds  of  dissent  stated.  Space  has  thus  been 
gained  for  inserting  in  all  cases  a  statement  of  the 
necessary  focts,  and  explaining  the  grounds  of  the 
decision  appealed  from,  if  assigned  in  writing  by  the 
court  below. 

In  some  instances,  manuscript  decisions  which  are 
well  known  and  often  sought  for  by  the  profession, 
have  been  inserted.  And  in  a  very  few  instances,  cases 
are  included  of  which  imperfect  reports  have  appeared 
in  the  official  series.  Of  this  class  are  Bond  v.  Willett, 
in  this  volume,  briefly  reported  in  81  N.  Y.  102  ;  French 
«.  New,  in  the  second  volume,  and  in  33  iV.  T.  147 ;  and 
The  Mayor  tt.  Erben,  in  the  third,  and  in  88  iV.  T.  805. 

A  number  of  the  judges  whose  opinions  are  reported 
have  put  at  the  service  of  the  editor  their  records, 
ojMnions,  and  collection  of  ^^  cases,"  and  briefs  of  coun- 
jiel,  and  have  given  personal  attention  to  the  inquiries 
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which  have  been  raised  in  the  preparation  of  the  work. 
Especial  acknowledgments  are  due  to  Hon.  Henby  B. 
Davies,  formerly  chief  jndge  of  the  court  The  editor 
has  thus  had  the  information  afforded  by  an  uninter- 
rupted series  of  official  minutes  of  arguments,  consulta- 
tions, and  decisions,  from  1860,  down  to  January  1, 
1870.  Beside  the  official  reports,  these  minutes,  together 
with  resort  to  a  complete  series  of  ^^  cases  "  and  briefs, 
and  the  officially  announced  lists  of  decisions,  have 
been  the  principal  sources  of  information. 

The  statements  of  fact  (as  well  as  the  decision  below, 
and  the  argument),  except  in  a  few  instances,  where 
they  were  prepared  by  the  judge  as  a  part  of  his  op- 
inion, have  been  drawn  from  the  proceedings  in  the 
cause.  The  date  at  the  head  of  each  case,  indicates  the 
term  at  which  the  cause  was  decided,  not  the  time  of 
argument.  The  names  of  counsel  given,  are  usually 
those  signed  to  the  brief  which  was  filed  ;  although  in 
some  instances  a  cause  was  argued  or  submitted  by 
other  counsel. 

The  editor  cannot  hope  to  have  avoided  all  imi)erfec- 
tion,*  but  he  trusts  that  the  result  may  be  found  to  be 
a  convenient  collection,  which,  together  with  the  "New 
York  Reports,''  wUl  put  the  professional  reader 
quickly  and  clearly  in  possession  of  all  that  is  author- 
itative in  the  numerous  and  important  decisions  of  the 
courts  as  formerly  organized. 

Austin  Abbott. 

New  York,  May,  1878. 

*  For  accaracy  of  the  press,  the  editor  will  be  chiefly  indebted  to 
Messrs.  Tobitt  A  Buncb,  Law  Printers,  who,  having  had  much 
experience  in  such  publications,  have  undertaken  the  revision  of  the 
principal  part  of  the  proofs. 
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OP  THE 
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ACKES  r.  ACKEB. 

Seplembw,  1864. 

Ib  a  wnterion  of  jodfrnnity  under  section  888  of  the  Coda  of  Proeed««« 
the  facte  eaeentiel  to  be  stated  are  the  general  facts  oat  of  which  th« 
debt  arose,  enough  to  ideuUfj  the  transaction  and  enable  inquiries  to 
be  made.* 

Where  a  promissory  note  is  stated,  it  is  sufficient  to  state  the  considera- 
tion hj  giving  the  nature  of  the  dealings  out  of  which  it  arose,  without 
fivljig  all  tiio  paitloularB,  such  as  the  amount  and  time  of  loans  or  pajr- 
Meats  to  the  debtor^s  use,  and  the  person  to  whom  yich  payments  were 


James  A.  Acker  oouteeBei  jadgm^it  in  fayor  of  James 
Acker,  in  June,  1855.  The  stat^nent  (after  the  wsaal  consent 
to  the  entry  of  jndgment)  was  as  follows : 

**  This  confbssion  of  jndgment  is  for  debts  jnstlj  owing  hj 
me  to  the  said  plaintifl^  and  now  dne  to  him,  arising  npon  the 
following  fkctSy  that  is  to  say : 

^  One  promissory  note  for  $1,280,  dated  May  Ist,  1850,  with 
intoreat  from  May  Ist,  1852,  being  for  money  loaned  me  by 
laid  plaintiff  to  commence  bosiness  as  a  merchaiit. 

^  One  promi88(»7  note  for  $2,000,  dated  May  16, 1850,  witk 
interest,  being  for  the  money  paid  by  said  plaintiff  for  me  on 
the  real  estate  I  now  own  at  Inring  in  the  town  of  Oreenburgh, 
with  $236  interest,  due  thereon  at  the^aie  of  this  jndgment, 
amonnting  in  whole  to  the  9Uin  of  $3,696.'' 

*  In  addHion  to  anthoritiea  oited  in  the  text,  see  Ely  e.  Cook,  reported 
&o  Uiis  series ;  and  Besd  c.  French.  2S  N.  F.  285 ;  Frost  «.  BToon.  80  14 
4S8 ;  Ingnm  «.  ttobbins,  88  /il.  400 ;  Union  Bank  o.  Bosh,  86  Id,  681. 
1 
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John  Bessouy  haying  subsequentlj  lecoyerod  judgment 
against  the  some  defendant,  moved  to  set  aside  the  judgment 
in  &Yor  of  Acker,  for  insulBeieney  of  statement 

The  court  at  special  term  granted  the  motion,  holding 
that  in  reference  to  the  first  note  it  was  essential  to  state  the 
amount^  time  and  terms  of  the  loan,  and  in  reference  to  the 
second,  the  amount,  aud  time  and  agreement  as  to  repayment, 
and  the  person  or  persons  to  whom  paid,  and,  if  several,  the 
amount  paid  each.  The  order  having  been  affirmed  at  general 
term,  James  Acker  appealed. 

John  IL  Reynolds,  for  appellant^  besides  authorities  in  the 
opinion,  cited  Thompson  v.  Eetchum,  8  Johns.  189 ;  Herrick 
V.  Bennett,  Id.  374 ;  Gaylord  v.  Van  Loon,  15  Wend.  308 ; 
Cornell  v.  Moulton,  3  Den.,  12 ;  Murray  v.  Judson,  9  N.  Y.  (5 
Sold.)  73. 

John  K.  Pcrtsr,  for  respondent. 

Denio,  Ch.  J. — ^The  statement  upon  which  this  judgment 
is  confessed  is  challenged  on  two  grounds:  first,  that  the 
amount  professed  to  have  been  loaned  in  one  of  the  items,  and 
the  amount  professed  to  have  been  advanced  for  the  defend- 
ant's use  in  the  other,  is  not  stated :  the  argument  being  that 
the  loan  or  advance  of  a  very  small  sum,  such  as  one  dollar, 
in  each  case,  would  satisfy  the  language  of  the  paper ;  and, 
seconi,  that  there  is  a  failure  to  state  the  circumstances  con- 
nected with  the  indebtedness  with  the  particularity  required 
by  the  statute. 

By  the  law  and  the  former  practice  of  the  courts,  a  judg- 
ment might  be  confessed  for  any  amount  which  the  parties 
pleased  .to  insert  in  the  bond  and  warrant  of  attorney;  and 
thtre  was  no  need  of  any  reference  in  the  papers  to  the  partic- 
lars  out  of  which  the  indebtedness  arose.  Under  this  state  of 
the  law,  a  subsequent  creditor  who  might  suspect  the  good 
fUth  of  the  incumbrance  thus  interposed,  would  have  no  means 
furnished  by  the  record,  of  investigating  the  subject  The 
l^slature  interposed,  in  1818,  a  provision  requiring  the  plain- 
tiff to  place  on  file  a  particular  statement  and  specification  of 
tte  nature 'and  consideration  of  the^debt;  and,  if  this  was 
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omitted,  the  judgmeat  was  to  be  deemed  fraudulent  against 
subsequent  bona  fide  creditors.    L.  1818,  c  259,  §  8.    This  act 
existed  but  three  years,  and  was  repealed  in  1821,  with  a  sav- 
ing of  the  rights  of  parties  affected  by  judgments  confessed 
while  it  was  in  force.    L.  1821,  c.  3&    The  few  existing  mem-  ^ 
bers  of  the  profession  who  were  attorneys  or  law  students  at 
that  day,  will  remember  that  the  effect  of  the  requirement  wn 
to  aToid  many  judgments  honestly  confessed,  on  account  of 
a  want  of  particularity  in  the  statement    Where  fraud  was 
designed,  the  statement  would  usually  be  made  in  all  due 
form,  while  those  who  did  not  suppose  that  their  motiyet. 
would  be  suspected  were  apt  to  omit  descriptiye  particulara 
which  the  statute  and  the  courts  had  declared  mdispensable.    . 
When  the  general  revision  of  the  statutes  was  enacted  in 
1830,  it  was  not  thought  wise  to  return  to  that  policy.   It  may 
be  that  the  experienced  lawyers  who  were  concerned  in  com* 
piling  that  system,  had  a  recollection  of  the  evils  which  led  to 
the  repeal  of  the  act  of  1818,    However  this  may  be,  it  has 
happened  that  after  the  lapse  of  forty  years  it  has  b^n  ttiought 
judicious  to  recur  in  a  modified  manner  to  the  policy  which 
dictated  that  act    It  is  apparent,  as  has  often  been  mentioned, 
that  the  sections  of  the  Code  which  provide  for  confessions  of 
judgment  without  action,  have  in  view  the  same  ends  with  the 
act  of  1818,  and  it  may  be  said,  in  a  general  way,  to  be  a  return 
to  the  policy  of  that  act    But  they  adopt  somewhat  different 
means  to  accomplish  the  end.    They  require  the  oath  of  the  al- 
lq;ed  debtor  as  to  the  existence  and  amount  of  the  indebted- 
ness,, which  the  former  act  did  not    The  statement  is  to  be 
made  by  the  defendant,  and  not  by  the  plaintifll    Instead  of  a 
partictdar  statsment  and  specification  of  the  nature  and  con* 
sideration  of  the  debt,  as  prescribed  by  the  former  act,  there  it 
to  be  a  concise  statement  of  tl^faofs  out  of  which  the  debt  arosSj 
and  showing  that  the  sum  confessed  is  justly  due.    If  the  ail* 
thor  of  this  section  penned  it  with  the  act  of  1818  before  hira, 
or  in  his  mind,  as  has  been  supposed,  there  was  certainly  an 
intention  to  relax  the  strictness  of  the  requirement  and  t^i 
abridge  the  extent  of  detail.    The  observations  of  the  supreni^ 
eourt  in  Lawless  t;.  Hackett,  16  Johns.  149,  to  the  effect  that 
the  statement  ought  to  be  as  particular  as  a  bill  of  particulars, 
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Oannot  with  any  proprietj  be  ^>plied  to  the  present  provision. 
Tftke,  for  instance,  an  account  for  merchandise  sold.  Under 
tibe  prior  statute,  all  the  items  must  hare  been  copied,  and  for 
ijie  purpose  of  sliowing  that  the  balance  was  justly  due,  the 
entries  of  credits  musk  haye  been  set  fnrth. 

In  most  cases  such  an  account  would  be  anything  but  con- 
cise. This  could  not  possibly  have  been  intended,  and  wc  hare 
ao  held  in  at  least  two  cases.  Neusbaum  v.  Eeim,  24  N,  Y. 
tS9 ;  Oandall  r.  Finn.*  In  my  opinion  they  are  the  general 
&et8  out  of  which  the  indebtedness  arose,  and  not  a  particular 
specification  of  these  fbots,  whieh  the  law  requires.  There 
must  be  enough  to  identiiy  the  transaction,  if  there  was  really 
xme^  so  tihat  the  parties  interested  may  make  further  inquiries 
lespeoting  it^  and  there  must  be  allegations  enough,  if  true, 
to  show  that  the  amount  for  which  the  judgment  was  con- 
fessed  was  justiy  due.  We  hare  decided  that  the  mere  state- 
ment that  the  plaintiff  hdd  the  note  of  the  defendant  was  no( 
anlBcient,  as  it  clearly  is  not ;  for  one  might  be  giyen  on  the 
day  on  which  the  judgment  was  confessed.  Chappel  v.  Chap- 
fd^UJf.y,  215,  219.  But  we  have  not  said  that  the  exist- 
ence of  a  note  or  other  obligation  in  the  hands  of  the  creditor 
k  of  no  account  in  determining  the  suflBciency  of  the  state- 
ment If  giyen  for  a  consideration  satisfactory  to  the  parties^ 
and  in  the  ordinary  course  of  business,  at  a  considemble  period 
beioie  the  confession  of  judgment,  it  would  be  an  miportant 
fiict  in  showing  bow  the  debt  arose.  It  would  not  be  sufficient 
lo  state,  in  general  terms,  tiiat  it  was  giyen  for  a  just  consider- 
adon;  but  I  think  a  general  statement  that  it  was  for  moncj 
iKHrrowed,  or  for  the  balance  due  on  an  account,  mentioning 
the  nature  of  the  dealings  out  of  which  the  account  arose,  is 
fU  that  is  needed. 

If  we  test  this  judgment  by  these  rules,  I  think  it  is  aboye 
dl  exception.  There  is,  in  the  first  place,  a  positiye  statement 
that  the  ocmfession  is  for  debts  justly  owing  and  due  from  the 
4efendint  to  the  plaintiff.  Kany  part  of  the  amount  was  not 
leally  dtie  and  owing,  the  statement  is,  to  that  extent,  untrue, 
and  the  oath  is  fidse.    It  is  then  ayened  that  this  indebtedness 
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arose  ont  of  facts  iktxt  to  be  statdL  The  facta  are>  that  tht 
plaintiff  is  ihe  holder  of  two  promissory  notes  made  by  the  d^ 
fendant^^-one  dated  May  1,  1850^  for  ll^SO^  on  which  interest 
was  dae  ft'om  May  1, 18^,  the  other  dated  May  16, 1850,  for 
$2,000,  also  on  interest;  that  the  first  mentioned  note  wat 
given  for  money  loaned  by  the  plaintiff  to  the  defendant.  Th# 
occasion  of  making  the  loan  is,  moreover,  stated.  It  was  to 
e&able  the  defendant  to  commence  bnsiness  as  a  merchant* 
The  other  note  was  given  for  money  which  the  plaintiff  had 
faid  for  the  defendant  The  occasion  of  that  advance  is  shown 
by  the  dverment  that  it  was  on  real  estsite  which  the  defendaaC 
ften  owned  at  Irving,  in  the  town  of  Gieenborgfa.  This,  ao^ 
coiding  to  the  common  understanding  of  every  one,  meant 
that  it  was  on  aooonnt  <^  the  pmrchase  of  that  real  estate,  tl 
is  then  stated  that  the  mterest  on  these  notes  was  1236,  antf 
that  the  aggregate  was  13,536,  which  is  the  amonnt  of  iha 
jadgmcnf.  These  statements  satisfactorily  identify  the  trani^ 
action  ont  of  which  the  indebtedness  arose.  They  brought,  to 
all  persons  interested  in  the  snbject,  the  means  of  a  rigid  iif» 
vestigation  of  the  business,  and  the  iona  fid%  chaiacter  of  the 
allied  debts.  It  wonid  not  be  precise  and  certain  enough  for  a 
special  verdict,  or  circumstantial  enough  for  an  answer  to  a  bill 
Ibr  a  discovery,  calling  for  all  the  particulara  of  the  indebted^ 
ncss  for  which  the  judgment  was  confessed,  and  it  was  not  the 
intention  of  the  statute  that  it  should  be. 

The  criticism  to  which  the  learned  counsel  for  the  respondr 
ent  has  subjected  the  paper,  is  too  severe  for  the  occasion ;  for 
it  oveiiooks  its  legal  character  and  the  purpose  for  which  ft 
was  required  to  be  given.  It  was  not  necessary  for  its  statements 
fo  exclude  all  possible  circumstances  which  might  affect  th^ 
integrity  of  the  debt,  or  to  give  all  the  circumstances  relating 
fo  it  When  the  deflsndant  swears  that  the  note  of  tl,280  was 
given  for  money  loaned  him  by  the  plaintiff,  it  means,  to  a 
common  intent,  that  such  an  amonnt  was  loaned ;  and  so  in 
respect  to  the  other  note,  given  for  money  paid.  And  when  it 
irsud  that  the  confession  is  for  debts  justly  due  and  owing  by 
the  defendant  to  the  plaintiff,  and  goes  on  to  specify  the  papei 
which  he  held,  and  the  consideration  of  that  paper,  it  is 
hypercritical  to  say  that  the  indebtedness  was  not  alleged 
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to  be  to  the  full  amount  of  the  principal  and  interest  of  that 
paper. 

Upon  the  whole,  I  am  of  the  opinion  that  this  is  one  of  the 
most  satisfactory  statements  which  hare  been  brought  before 
08  in  this  class  of  appeals,  and  I  am  for  reversing  the  order  of 
the  supreme  court 

IxGBAHAHy  J. — ^Tinder  the  first  decisions  made  in  this  courts 
rhere  a  question  similar  to  that  inyolyed  in  this  case  was  de- 
sided,  there  may  hare  been  some  doubt  as  to  the  sufficiency  of 
the  statement  on  which  this  judgment  was  entered.  I  refer  to 
Ohappel  r.  Chappel,  12  If*  Y.  215,  and  those  immediately  fol- 
tbwing.  But  since  the  cases  of  Freligh  v.  Brink,  22  JV.  T.  418, 
ind  Neusbaum  v.  Eeim,  24  Id.  325,  a  more  liberal  rule  has  pre- 
railed.  Within  those  cases  I  think  this  statement  is  sufficient 
The  cause  of  action  is  twofold.  First,  on  a  promissory  note, 
jriring  amount  and  date,  ''being  for  money  loaned  me  by 
[plaintiff  to  commence  business  as  a  merchant;"  and,  second,  on 
I  promissory  note,  ^  being  for  money  paid  by  plaintiff  for  me 
>n  the  real  estate  I  now  own  at  Irving.''  The  objection  to 
Ehese  statements  is  that  they  do  not  state  the  amount  loaned 
>r  paid,  the  terms  of  the  loan,  and  the  time  when  made,  and, 
in  the  latter  case,  the  name  of  the  person  to  whom  paid,  and 
rhether  one  or  more  sums, 

I  think  such  particularity  is  not  called  for  by  the  statute, 
rhe  statement  declares  the  note  to  be  given  for  money  loaned, 
rhe  presumption  is  that  it  was  one  sum  loaned,  and  that  it  is 
Ine.  The  terms  of  the  loan  are  not  required  to  be  stated  to 
pje  it  validity.  Nor  are  the  names  of  the  persons  to  whom 
the  payment  was  made,  necessary.  Nor  is  it  necessary  for  the 
lebtor  to  negative  the  loan  being  made  to  more  than  one  per- 
lon*  The  presumption  is  that  it  was  made  to  one  only.  Unless 
lomething  to  the  contrary  appears,  that  is  sufficient 

The  order  setting  aside  the  judgment  should  be  reversed. 

Dayixs,  J.,  was  for  reversal,  for  the  reasons  assigned  in  his 
D^ioQ  in  Clements  p.  Gerow.* 

*  Reported  in  this  series. 
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All  the  other  judges  ooncuired  in  rerenal,  except  H.  JL 
Skldes,  J^  who  was  absent. 

Orders  of  general  and  special  term  rerersed,  with  costs. 
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June,  1893. 

On  a  moikm  for  a  new  trial  on  the  ground  of  newly  diseovered  eridenee* 
thero  moat  be  an  affidaTit  of  the  witneBsea  who  will  give  the  new  eri- 
deuce,  stating  that  thej  are  read j  to  swear  to  the  facta. 

After  trial  by  a  referee  plaintiff  moyed  for  a  new  trial  on 
ground  of  newly  discoTered  eyidencey  upon  his  own  affidavit  of 
what  his  new  witnesses  would  swear  ta  The  motion  was  denied 
on  the  ground  that  the  eridence  was  merely  cumnlatiTe ;  and 
the  denial  was  affirmed  At  general  Jterm  (33  Haw,  Pr.  262) ; 
and  plaintiff  now  appealed. 

Henry  C  Adanu,  in  person. 
J.  Oenier^  for  the  respondeni 

The  Court  were  all  of  the  opinion  that  the  plaintiff's  pa- 
pers in  support  of  the  motion  were  defective,  in  not  containing 
an  affidavit  of  the  witnesses  who,  it  was  claimed,  would  give 
the  additional  evidence  relied  on,  stating  that  they  were  ready 
to  swear  to  the  facts  claimed  to  be  newly  discovered. 

They  therefore  decided  to  affirm  the  order  appealed  from, 
upon  that  ground,  without  passing  upon  any  other  point* 

Order  affirmed,  with  costs. 


*  The  judges  were  not  agreed  whether  the  order  waa  appealable  or  noi. 
The  chief  Jodge  deliTcred  an  opinion  (pnhliahed  in  2  Abb.  Pr.  if.  8. 108) 
to  the  eflbet  that  under  the  Code  of  Procedure,  as  amended  in  1803,  it 
was  appaalahle.  Daviss,  J.,  expreaaed  the  opinion  that  it  waa  not  ap- 
psalable,  dting  FUtt  v.  Monroe,  84  Barb.  201.  And  so  it  waa  afterward 
detennined  in  Lawrence  v.  Elj,  88  if.  T.  42,  wheie  such  moOoiis  wero 
hali  to  rest  ia  the  discretion  of  the  court 
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AEMSTEONG  v.  DTTBOIS. 

DMemberf  1808. 

The  plaintiff,  in  mn  execution  wrongfully  levied  on  property  exempt  bj 
law,  is  liable  in  damages  thefefbr,  if  lie  was  present  at  the  levj,  and 
referred  the  officer  to  his  attorney  for  instructions,  and  the  attorney  di- 
rected the  levy  in  his  presence,  even  tiioogfa  he  himself  took  no  other 
part  in  the  levy,  and  never  received  either  the  goods  or  the  proceeds  of 
the  sale.*. 

A.  stipulation  admitting  that  he  gave  no  directions  personally,,  and  took 
no  part  in  the  levy,  does  not  exonerate  him. 

Benjamin  Armstrong  sued  Jacob  Dabots  in  tlie  New  York 
common  pleas  for  damages  in  the  sum  of  one  thousand  dol« 
IllrSy  for  taking,  on  execution,  pn^rty  of  plaintiff  which  he 
dfaimed  was  exempt  by  law  from  execntion,  ss  the  necessary 
bedding  and  clothing  of  plaintiff  iMid  his  fiimily,  and  for  injury 
fibereto. 

Defendant's  answer  admitted  that  he  recoTered  judgment 
against  plaintiff,  and  that  he  caused  execution  thereon  to  be 
issued  against  plaintiff's  property,  to  the  sheriff,  who  levied  up- 
on all  the  goods  of  plaintiff.  It  also  alleged  that  after  the  com- 
mencement of  the  present  action,  plaintiff  demanded  and  ac- 
cepted a  return  of  the  necessary  household  goods  exempted  by 
the  statute,  to  the  value  of  two  hundred  and  fifty  dolhurs — ^the 
remainder  being  sold  to  satisfy  the  execution. 
-  On  the  trial  the  evidence  showed  that  the  defendant,  having 
his  execution  in  the  hands  of  a  deputy  of  the  sheriff  went  in 
companj  with  such  deputy  and  with  his  attorney  in  the  suit 
and  execution.  Van  Pelt,  to  the  house  of  the  plaintiff.  Some 
one  of  them  pushed  open  the  door,  and  the  three  entered  the 
house.  The  deputy  showed  the  plaintiff  the  execution,  and 
told  him  he  had  come  to  take  possession  of  the  property.  The 
execution  was  in  favor  of  Dubois  and  against  the  plaintiff. 
The  sheriff  told  this  in  the  presence  of  Dubois*  Armstrong, 
tiie  plaintiff,  asl^d  the  deputy  i»  release  his  exempt  propertj^ 
and  the  deputy  referred  him  to  Dubois  as  the  principd.    Arm- 

*i  BMides  the  authorities  dted  in  the  case  in  the  text,  see  also  Kerr  e. 
Mount,  28  ilT.  F.  659 :  and  Chambers  e.  aearwsiter»  reported  in  tiiis  ■otiea. 
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strong  then  made  a  request  of  DuboiSy  and  Dubois  referred 
him  to  his  attorney.  Van  Pelt,  and  Armstrong  then  asked  Van 
Pelt  to  release  his  exempt  fnmitnre  and  clothing;  and  Van 
Pelt  replied  that  he  should  release  nothing,  but  would  sett  him 
0vt  neck  and  heels,  and  ordered  the  sheriff  to  keep  possession 
of  the  property.  The  dieriff  obeyed  the  instructions.  The 
defendant,  Dnboili,  beard  all  thi^  but  did  not  personally  inter- 
fere Airther  by  word  or  deed. 

After  fche  direct  examination  of  the  plaintiff  (who  was  ex- 
amined as  witness  in  his  own  behalf),  was  closed,  defendant 
read  a  stipulation  as  follows : 
ITiile  ofthisy  and  another  similar ^  cau9e.'\ 

^Motions  haying  been  made  to  transfer  the  abore  causes  to 
the  supreme  court,  and  to  change  the  place  of  trial  to  West- 
chester county,  on  the  ground  of  couTenience  of  witnesses,  fta, 
now,  to  obyiate  said  motions,  it  is  hereby  stipulated  and  agreed 
that,  upon  the  trial  of  these  causes  the  plaintiffs  will  admit, 
and  hereby  do  admit,  the  following  fkcts.'^ 

1.  [After  admitting  the  recoyery  of  judgments  and  issue  of 
execution.]  That  the  sheriff  receiyed  no  directions,  instruc- 
tions or  communications,  from  this  defendant  personally,  in 
reference  to  the  leyy  or  sale  under  said  executions,  or  either  of 
them  (not  hereby  implying  that  this  defendant  did  giye  any 
such  directions  or  instructions  to  the  said  dieriff  through  his 
attorney,  agent,  or  other  i)erson). 

%.  ^  That  William  P.  Little,  as  such  special  deputy,  leyied 
upon  and  sold  the  goods  under  said  two  executions  of  this  de- 
fendant, and  Ackerman  &  Deyo  ^  [other  judgment  creditors], 
^  without  haying  receiyed  any  directions  or  instructions  so  to  do 
from  this  defendant  personally  (not  hereby  implying  that  this 
defendant  did  communicate  such  directions  or  instructions  to 
said  deputy  through  any  other  person).'' 

3.  ^  That  this  defendani>  took  no  part  in  the  said  leyy  and 
sale,  and  had  no  portion  of  said  goods  under  his  control,  and 
had  receiyed  no  portion  of  the  proceeds  of  the  sale  personally 
(not  meaning  to  imply  that  this  defendant  has  done,  receiyed  or 
suffered,  the  same  to  be  done,  by  any  person  on  his  behalf 'T* 

[Signature  of  plaintiff's  attorney,  &c.] 

The  oourt,  thereupon,  on  motion  of  defendant,  dismissed  the 
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complainty  to  which  plaintiff  excepted,  and  the  ooort  at  general 
term  aflSrmed  the  judgment  of  dismissal  with  costs,  without, 
howeTcr,  rendering  any  opinion,  and  the  plaintiff  appealed* 

WiUiam  C.  Homfagerj  for  plaintiff,  appellant ; — ^As  to  dis- 
missing complaint  before  plaintiff  had  rested  his  case,  cited 
Pike  V.  Eyans,  15  Johns.  210 ;  Shall  v.  Lathrop,  3  HiUj  237 ; 
Lawrence  v.  Barker,  5  Wend.  301.  As  to  defendant's  liability 
for  ratifying  his  attorney's  acts,  cited,  beside  cases  cited  in 
opinion,  Coates  v.  Darby,  2  N.  Y,  (2  OomsL)  517 ;  Morgan  v. 
Varick,  8  Wend.  587 ;  Stewart  v.  Wells,*  6  Barb.  79 ;  Fonda  v. 
Van  Home,  15  Wend.  G31 ;  Davis  v.  Newkirk,  5  Den.  92.  As 
to  plaintiff's  right  to  be  relieved  from  the  stipulation,  and  from 
a  summary  judgment  where  he  had  not  opportunity  to  be 
heard,  Becker  v.  Lament,  13  ffaw.  Pr.  23 ;  Fitch  v.  Hall,  18 
Id.  314 ;  People  t;.  Medical  Soc.  of  Erie,  32  .Y.  Y.  196. 

R.  W.  Van  Peli,  for  defendant,  respondent — The  iacts  ad- 
mitted by  the  stipulation  were  a  perfect  defense  (Allen  v.  Crary, 
10  Wend.  359 ;  Fonda  t^.  Van  Home,  15  Id.  631) ;  and  it  was 
the  duty  of  the  court  to  nonsuit  Bostwick  v.  Abbott,  16  Abb* 
Pr.  417 ;  &  C,  less  fully,  40  Barb.  331. 

By  the  Coubt.— Mason,  J.— When  the  plaintiff's  evidence 
was  in,  there  can  be  no  doubt  his  case  was  made  out  He  was 
entitled  to  recover.  [The  learned  judge  here  recited  the  facts 
as  they  are  above  stated,  and  continued :]  The  defendant  re- 
mained silent  and  made  no  reply,  and  must  be  held  to  have 
sanctioned  and  approved  what  his  attorney.  Van  Pelt,  said  and 
did.  This  was  enough  to  make  him  liable.  Any  one  who  un- 
lawfiilly  intermeddles  with  another's  goods,  although  there  be 
no  manual  interference  therewith,  as  exercising  an  authority 
over  them  in  defiance  or  exclusion  of  the  ownor,  is  liable  for  a 
conversion.  Caw.  IV.  §  556,  4th  ed.  by  Tracy,  1856.  The 
deputy  sheriff  is  the  agent  of  the  plaintiff  in  seizing  the  prop- 
erty, and  when  the  plaintiff  directs  or  is  present  with  his  attor- 
ney, and  allows  him  to  do  so,  and  refers  the  oflScer  to  him  for 

for  directions,  and  the  attomey  gives  them  in  his  presenoe,  it 

■~ — 

♦  0,>ii«»^«*d  in  KtrUard^n  v.  Reed.  4  Ora^  (Mam.)  441. 
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18  precisely  the  same  as  if  the  plaintiff  gave  them  himself,  for 
he  must  be  deemed  to  haye  sanctioned  and  approved  the  acts 
of  his  attorney.  Stewart  v.  Wells,  6  Barb.  79.  He  is  responsi- 
ble for  the  directions  and  acts  of  his  attorney  (Newberry  r. 
Lee,  3  HiUj  523) ;  and  the  role  seems  to  be,  that  wherein  the 
attorney  conducts  the  suit  in  such  a  way  as  to  be  liable  to  an 
action  of  trespass  himself,  his  client  is  also  liabla  Barker  v, 
Braham,  2  Wih.  39G;  Bates  v.  Pilling,  6  Bam.  <£  a  38; 
Brown  «.  Feeter,  7  Wend.  301 ;  3  Hill,  525 ;  Leigh  Nisi  Prius, 
1470. 

The  question,  whether  here  was  eyidence  of  conyersion 
against  the  defendant,  certainly  should  haye  been  submitted  to 
the  jury;  for  where  the  eyidence  of  a  conyersion  is  slight,  the 
jury  are  proper  judges  of  the  suflSciency  thereof.  Harger  v. 
McMais,  4  WatUt,  418;  Leigh  Nisi  Prius,  1470. 

The  only  remaining  question  is,  whether  the  stipulation  put 
in  eyidence  by  the  defendant  contains  admissions  which  take 
away  the  plaintiff's  case,  and  depriye  the  plaintiff  of  his  cause 
of  action. 

It  is  proper  to  consider  in  this  connection  the  circumstances 
under  which  this  stipulation  was  giyen.  The  defendants  made 
a  motion  to  transfer  this  cause  of  action  to  the  supreme  court, 
and  to  change  the  place  of  trial  to  the  county  of  Westchester, 
on  the  ground  of  the  conyenience  of  witnesses,  and  to  obyiate 
said  motion  the  plaintiff's  attorney  gaye  this  stipulation,  in 
which  the  plaintiff  agreed  to  admit  on  the  trial : 

1.  That  the  sheriff  reoeiyed  no  directions,  instructions  or 
communications  from  this  defendant  personally,  in  reference  to 
the  kyy  or  sale  under  said  executions,  or  either  of  them. 

2.  That  the  said  William  P.  Little,  as  such  special  deputy, 
leyied  upon  and  sold  the  goods,  under  the  said  two  executions 
of  this  defendant  and  said  Ackerman  and  Deyo,  without  hay- 
ing reoeiyed  any  directions  or  instructions  so  to  do  from  this 
defendant  personally. 

3.  That  this  defendant  took  no  part  in  this  said  leyy  and 
tale,  and  bad  no  portion  of  the  proceeds  of  the  sale  personally. 

There  is  an  affirmation,  contained  in  brackets,  at  the  bottom 
of  each  of  said  three  admissions,  that  no  implication  should  be 
drawn  from  the  form  of  said  admissions*  tiiat  the  defendant 
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had  ginen  suoh  diieotion  and  instruction  to  nid  deputy  tlmmgh 
hifl  attomefy  agent,  or  any  other  person ;  or  that  the  defendant 
had  done,  receired  or  sofTered  any  of  the  things  named  in  the 
third  chrase,  by  any  person  on  his  behaUL  These  negative  af- 
flrmatiottS)  embraced  in  bnudcets,  at  the  end  of  each  clanse  of  the 
stipulation,  make  no  other  daim  and  can  have  no  other  effect, 
than  to  repel  any  xmplieations  being  drawn  from  the  stipula- 
tion itself  against  defendant  as  to  any  of  the  things  therein 
referred  to,  and  could  never  have  been  intended  to  deprive  the 
plaintiff  of  the  right  to  make  proof  in  regard  to  them.  I  do 
not  think  this  stipulation  should  be  held  to  overthrow  the 
plaintiff  ^s  case  made  by  his  prooil  .  All  there  is  in  the  first  two 
dauses  of  the  stipulation  is  an  admission  that,  personally,  the 
defendant  did  not  give  any  directions  or  instructions  to  the 
deputy  in  reference  to  the  said  levy  and  sale.  This  is  qaite 
consistent  with  the  case  made  by  the  plaintiff's  evidenca  He 
did  not  give  any  directions  or  instructions,  personally,  but  his 
attorney  did,  in  his  presence  and  he,  hj  his  silence,  approved  it 

And  I  cannot  regard  the  admission  in  the  third>  clause  as 
necessarily  admitting  away  the  plaintiff's  case. 

The  admission  is,  first,  that  the  defendant  took  no  part  in 
the  said  levy  and  sale.  This  may  all  be  true^  and  yet  the  plain- 
tiff's case  made  by  his  evidence  be  true.  Very  likely  the  de- 
fendant did  not  tflJce  any  part  in  the  levy  or  sale. 

The  evidence  does  not  show  when  the  levy  or  sale  was  made. 
He  may  have  done  just  what  the  plaintiff's  evidence  proves  he 
did,  and  yet  not  have  taken  any  part  in  the  levy  or  sale.  He 
was  asked  to  release  from  the  levy  the  plaintiff's  exempt  prop- 
erty, and  turned  the  plaintiff  over  to  his  attorney.  Van  Pelt 
Thi%  certainly,  was  not  taking  part  in  the  levy,  and  there  is  no 
evidence  that  he  was  present  or  took  any  part  in  the  sole.  Kor 
it  there  any  pretense  in  the  case  that  he,  personally,  had  a^ciy 
portion  of  the  goods,  or  that  he  had  received  any  of  the  pro- 
ceeds of  the  sale.  His  attorney  may  have  them.  At  any  rate, 
it  is  quite  hnmaterial  what  has  become  of  them. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

CiiBBKi^  J.,  was  of  opinion  that  aa  the  stipulation  unqnaK- 
Bedly  admitted  that  deibndant  took  no  part  in  the  levy  and 
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Hiky  bad  Bene  of  die  goodf  under  Us  contrcd,  and  receiyed 
Bone  of  the  prooeedSy  and  no  proof  was  giyen  or  offered  that 
tjie  alleged  ttespaM  was  committed  by  the  defendant's  direction, 
or  that  he  indemnified  the  sheriff,  or  in  any  way  ratified  his 
acts,  the  judgment  shonld  be  affirmed  with  costs. 

AB  ti^  other  judges  cemmned. 

Judgment  reyersed,  and  new  trial  ordered,  with  costs  to 
abide  erant. 


ATCHEBSOIir   v.   TBOY   &    BOSTON    BAILSOAD 

OOMPAITT- 

j«ae.  lase. 

The  indebtadneM  of  eontimoton  to  laborers,  for  which  a  imilroad  compAziy 
WMj  be  held  Habis,  bj  nodoe  vader  §  12  of  the  general  railroad  law,— 
<£.  1850,  p.  211,  c  140),  whlcb  crlTca  laboren  a  remedy  agalnat  the  oom- 
pany  for  demands  on  eoiiti»otonu— is  tibat  enlf  which  aecmes  from  tfaa 
personal  labor  of  the  claimant  (perhaps  including  that  to  which  hy  law 
he  is  entitled,  sadi  as  that  of  a  minor  child),  with  im{dem«nts  used  bj 
lum«  for  which  no  extra  chaige  is  ordinariljr  made.* 

«TIm  stainlewasamaniadbfa^X.  ie71,p.  1448,c.eeS,  in  rei^>ect  to 
the  notice,  and  now  reads  as  follows.  The  amendment  consists  mere!  jr  ol 
the  inaertiaB  of  the  words  in  italic,  and  does  not  affect  the  decision  in  the 


'  g  18.  As  often  as  unf  eoatmcior  tor  ^e  eonstmctlon  of  anj  part  of  a 
f^lzoad,  whiA  Is  In  ptogress  of  constmcHon,  shall  be  indebted  to  an/ 
Idborer  for  thirtj  or  an/  less  number  of  daj^s  labor  performed  in  oon- 
etmcting  said  road,  sncb  laborer  maj  gi^e  notice  of  snch  indelitedness  to 
paid  companj  in  the  manner  herein  provided ;  and  said  oompaa/  shall 
Hwienpen  become  liable  to  paj  snch  laborer  the  amount  so  due  him  for 
such  labor,  and  an  actleu  ma/  lie  maintained  against  said  compan/  there* 
to.    Snch  Boliee  shaU  bo  giren  b/  said  laborer  to  said  compan/  within 
tifnatj  da/s  after  ihm  performance  of  the  number  of  day's  labor,  for 
wiudi  tbs  iHaSm  is  made.    Fnch  notice  shall  be  in  writing,  and  shall 
siBia  ike  mmUk$  and  parHeuiar  daiyt  cf  the  fmmth  vpan  which  labor  wa$ 
pmr/ormsd  and  rtmaimi  wipaid  for,  ths  price  per  day,  the  amount  due, 
«M  ike  name  of  the  eontraelor  from  whom  due,  ike  eeeiion  of  the  road  per* 
formed,  and  ehaU  he  etgned  by  eueh  laborer  or  hie  attorney,  to  tokieh  notice 
an  aJ^daeU  ekaU  be  annexed,  made  by  $uek  laborer  or  hie  attorney,  to  ths 
effect  that  of  hie  own  knowledge  the  etatemente  contained  in  euch  notice  are 
ie^eHf^eepeete  irme.    Am4  neiiee  eo  verified,  shall  be  served  on  an  en- 
gineer, agent  or  aopeitalendent  emplo/ed  by  said  company,  having 


U  NEW  YORK 


Atchenon  «.  Troy  &  Boflton  R.  B.  Co. 


A  laborer  employing  his  own  temms  and  an  awiintant,  under  an  agreemelit 
therefor  with  the  contractors,  cannot  recoTer  against  the  company  for 
the  services  of  the  teams  or  the  assistant ;  nor  can  he  recover  even  for 
his  own  personal  seirvices,  unless,  perhaps,  where  his  agreement  for 
his  own  services  was  separate  * 

If  the  laborer  has  so  dealt  with  the  contractor  that  any  portion  of  an  en- 
tire demand  is  not  within  the  statute,  then  his  remedy  is  against  his 
employers  upon  the  contract  alone. 

Walter  J.  Atchenon  sued  the  Troy  &  Boston  Bailroad  Com- 
pany, under  section  12  of  the  ^  Act  to  authorize  the  formation 
of  railroad  corporations^  and  to  regulate  the  same,^  passed  April 
2y  1850,  to  recover  for  work,  labor  and  services  rendered  the 
defendants'  contractors,  by  plaintiff  and  his  two  four-horse 
teams,  on  the  Troy  &  Boston  Bailroad  in  the  years  1850  and 
1851. 

The  plaintiff  asked  judgment  for  thirty  days'  labor  of  him- 
self and  two  four-horse  teams,  at  eight  dollars  and  fifty  cents 
per  day,  making. the  sum  total  of  two  hundred  and  fifty-five 
dollars,  with  interest  and  costs. 

The  defendants  denied  any  knowledge  of  the  facts  alleged, 
and  insisted,  as  matter  of  law,  that  they  were  in  no  event  liable 
for  the  labor  of  the  two  four-horse  teams.    On  the  trial,  Feb- 

eharge  of  the  section  of  the  road  on  which  such  labor  was  performed^ 
personally  or  by  leaving  the  same  at  the  office  or  usual  place  of  business 
of  such  engineer,  agent  or  superintendent,  with  some  person  of  suitable 
age.    But  no  action  shall  be  maintained  against  any  company,  under  the., 
provisions  of  this  section,  unless  the  same  is  commenced  qfter  ten  and  I 
within  thirty  days  after  notice  is  given  to  the  company  by  such  laborer : 
as  above  provided." 

A  sub-contractor  is  "  a  contractor  "  within  the  statute.  Kent  v.  N.  T.  Cei^ 
tral  R.  R.  Co.,  12  iV:  r.  (2  JTem.)  628 ;  and  see  Gallager  «.  Aahby,  26  Bar6. 148. 

In  Cummhigs  v.  N.  Y.  &  Oswego  Midland  B.  B.  Co.,  1  Lana,  68 ;  and  in 
Baldi «.  The  same,  46  iT.  F.  521,  the  case  in  the  text  was  followed  as  a  de- 
dsive  authority  that  the  services  must  be  the  personal  labor  of  the  claim- 
ant,  and  cannot  include  that  of  either  team  or  servant.  As  to  the  f  nno-: 
tion  which  constitutes  a  laborer,  compare,  also,  Boutwell  v.  Townsend, 
87  Barfb  205 ;  Aiken  «.  Wason,  24  iT.  F.  482 ;  Coffin  v.  Reynolds,  87  Id, 
640 ;  Erickson  v.  Brown,  88  Barb,  890 ;  Swift  e.  Kingsley,  24  Id.  541. 

For  the  distinct  remedy  of  servants  of  the  company  against  stock- 
holders, see  g  10  of  the  same  act. 

*  Compare,  on  this  pohit,  Balch  e.  K.  Y.  &  Oswego  Midland  R.  R.  Co., 
46  if.  T.  828»  and  Cummings  e.  The  fame,  2  Lam.  68, 70. 
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raary  25, 1853,  before  Hon.  A.  J.  Pabkeb,  one  of  the  justices 
of  the  supreme  court,  it  was  preyed  that  the  plaintiff  had  en- 
gaged with  contractors  whom  defendants  had  employed  to  con* 
struct  a  portion  of  their  road ;  that  the  plaintiff  furnished  two 
four-horse  teams  and  wagons,  driving  one  himself  and  having 
the  other  driven  by  a  man  in  his  employ;  that  plaintiff's  labor 
was  worth  two  dollars  per  day,  his  driver's  one  dollar  and  fifty 
cents,  and  each  team  three  dollars  and  fifty  cents  per  day ;  that 
defendants'  contractors  failed  to  pay,  and  that  due  notice  in 
writing  was  given  to  defendants  within  the  twenty  days  re- 
quired by  statute. 

The  court  directed  the  jury  to  find  a  verdict  for  plaintiff, 
and  to  find  specially  the  value  of  each  service  charged ;  such 
verdict  to  be  found  subject  to  the  opinion  of  the  supreme  court 
at  general  term.  The  jury,  under  direction  of  the  court,  found 
for  the  plaintiff  a  general  verdict  of  two  hundred  and  fifty- 
five  dollars,  and  interest  from  December  25, 1851,  subject  to 
the  opinion  of  the  court  at  general  term. 

They  found  specially  that  the  value  of  the  services  of  plain- 
tiir  was  sixty  dollars  and  interest ;  that  of  the  hired  man,  thirty 
dollars  and  interest,  and  that  of  the  two  four-horse  teams  em- 
ployed in  said  labor,  one  hundred  and  sixty-five  dollars,  and 
interest,  from  December  25, 1851. 

The  $u2)reme  courty  at  general  term,  to  whose  opinion  the 
verdict  in  all  its  parts  was  to  be  subjected,  decided  that  the 
term  ^  laborer,''  referred  to  in  the  statute,  meant  one  man  per- 
forming labor,  with  such  aid  and  assistance  as  are  required  to 
be  made  in  the  particular  work  about  which  he  is  engaged ; 
that  the  plaintiff  was  only  entitled  to  recover  the  value  of  his 
services,  and  that  of  the  four-horse  team  driven  by  himself,  but 
not  the  wages  of  the  man  employed  by  him,  nor  of  the  team 
driven  by  said  employee. 

The  opinion  of  the  supreme  court,  delivered  by  Wbight,  J., 
was  as  follows  * 

In  Lee  v.  Troy  &  Boston  R  B.  Co.,  argued  at  bar  at  the  same 
time  with  this  case,  I  have  given  my  views  of  the  statute  under 
which  a  recovery  in  both  actions  is  sought  against  the  defend- 
ants, and  came  to  the  conclusion  that  the  term  ^^  contractor," 
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as  naed  in  tihe  statate,  embraced  all  who  employed  ^  laborers  "^ 
in  the  oonstmction  of  the  work,  whether  original  or  sub-con- 
traotorSy  and  that  the  term  ^  laborer "  included  tha^^  class  of 
persons  who  actnallj  engaged  in  and  did  the  labor  in  the  con- 
•tmetmg  of  thB  road ;  that  an  indiTidnal  occupying  the  rela- 
tion of  employer  to  one  who  actually  labors  on  the  constmo- 
tion  of  the  road  (unless  the  latter  be  apprenticed  or  in  some 
way  owes  serrioe)  has  ao  daim  against  the  defendants,  nor  can 
he  maintain  an  action  against  ikem  to  recorer  the  wages  of  his 
employee.  That  a  ^  day's  labor,"  referred  to  in  the  statute,  is 
to  be  understood  to  be  the  labor  actually  performed  by  one 
man  in  the  working  hours  of  a  calendar  day,  with  such  aid  and 
assistance  as  are  reG[uif  ed  in  the  particular  work  aboat  which 
he  is  engsged. 

The  iSACts  of  this  case  difler  essentially  from  the  case  of  Lee. 
Prime  k  Hill  were  the  <mginal  contractors  for  doing  the  ma- 
sonry on  mTenl  sections  of  the  defendants'  road,  and  the  plain- 
tiff was  employed  by  then,  and  actually  engaged  in  the  work 
of  drawing  stone  for  bridges  and  culrerts  under  them,  at  daily 
wages.  There  is  nothing  in  the  eridence  to  lead  to  the  condu- 
aioa  that  he  was  a  ^contractor,"  in  any  sense  of  the  term,  as 
there  are  but  two  classes  of  persons,  *'  contractors''  and  ^  la- 
borers," referred  to  in  the  statute.  So  far  as  his  personal  ser- 
Yices  are  concerned,  he  necessarily  falls  within  the  latter  de- 
scription of  persons,  though  I  cannot  but  deem  it  somewhat 
an  abnse  of  the  qpirit  of  a  law,  prompted  mainly  by  motiyes  of 
humanity,  that  an  in^yidual  who  could  bring  to  his  aid  in  the 
performance  of  the  work  eight  bcnrses  and  two  wagons,  should 
be  enabled  to  arail  himself  of  the  benefits  of  the  enactment^ 
imd  impose  upon  another  class  of  persons  eqiudly  entitled  to 
protection,  the  burden  of  a  douUe  payment 

It  seems  that  the  plaintiff  furnished  two  four-horse  teams 
and  wagons,  one  of  which  teams  he  drore  himself,  and  the 
other  was  driven  by  a  man  in  his  employ.  He  cannot  recoTer 
the  wages  of  the  man  so  employed  by  him,  and,  indeed,  he 
made  no  claim  for  such  wages  in  the  notice  served  upon  de- 
fendants. All  that  he  is  entitled  to  recover  under  the  statute 
is  the  value  of  the  thirty  days'  labor  performed  by  himself^ 
with  the  use  of  the  four-horse  team  and  wagon  used  by  him  in 
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the  performance  of  such  labor.  The  cyidence  established  that 
the  yalne  of  a  day's  labor  of  this  'Maborer,''  with  a  fonr-horw 
team  and  wagon,  was  fire  dollars  and  fifty  cents.  Thirty  days' 
labor,  the  extent  specified  in  the  statutes,  would  make  up  tiit' 
sum  of  one  hundred  and  sixty-five  dollars.  To  this  sum,  witlh 
the  interest  added  from  December  25, 1851,  the  date  of  ihn 
service  of  the  notice,  he  should  have  judgment 

There  must  be  judgment  for  the  plaintiff  for  one  hundred 
and  sixty.five  dollars,  together  with  interest  on  that  sum  from 
December  25, 1851. 

From  the  judgment  entered  accordingly,  defendants  appealed 
to  the  court  of  appeals. 

A.  B.  Olin,  for  defendants,  appellants. 

/.  /.  VieUy  for  plaintiff,  respondent — ^The  defendants  are 
liable  not  only  for  the  personal  labor  of  the  plaintiff,  but  also 
for  his  man  and  teams.  He  was  not  a  contractor  in  the  sense 
in  which  the  term  is  used  in  the  statute,  and  consequently  the 
man  employed  by  him  has  no  recourse,  under  the  statute,  to' 
the  company.  There  was  no  privity  of  contract  between  him 
and  any  contractor,  and  he  can  only  look  to  his  employer.  If 
the  employer  cannot  recover  for  his  services,  when  that  em- 
ployer is  not  a  contractor,  but  a  mere  laborer,  the  object  of  the 
statute  is  defeated.  The  statute  is  b^iign  in  its  object,  and 
the  legislature  designed  to  protect  a  class  who  cannot  well  pro- 
tect themselves,  and  it  should  therefore  be  liberally  construed 
(see  Sug.  L.  1850,  p.  215,  c.  140,  §  12 ;  Warner  v.  Hudson  B. 
B.  Co.,  5  Haw.  Pr.  454). 

T»  A.  JoHvaoK,  J4 — ^Upon  the  undisputed  facts  in  this  case 
established  upon  the  trial,  is  the  plaintiff  entitled  to  recover  P 
And  if  so^  to  what  amotUit  ?  He  was  employed  by  Perrine  & 
Hill,  who  w^re  contractors,  to  haul  stone  to  be  used  in  the  con- 
fitruction  of  the  road,  with  two  four-horse  teams  and  another 
drivar,  at  five  dollars  per  day  for  each  team  and  driver.  One 
of  the  teams  the  plaintiff  drove  himself,  and  as  he  was  work- 
ing by  the  day  for  the  oontniot<m,  he  must,  I  think,  be  ro- 
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garded  aa  a  laborer  performing  labor  in  constructing  the  de- 
fendants' road  within  the  meaning  of  the  statute. 
'/  Certainly  he  was  not  a  contractor  for  the  construction  of 
any  part  of  the  railroad,  and  must  fall  within  the  other  class 
of  persons  mentioned  in  the  statute,  and  come  under  the  des- 
ignation of  a  laborer.  .  In  his  notice  to  the  defendants,  he 
claimed  only  the  amount  due  for  his  own  labor  and  that  of  his 
teams,  claiming  nothing  for  the  labor  of  his  hired  man  who 
droye  one  of  the  teams. 

The  act  under  which  this  action  is  brought  {Sess.  L.  1850, 
eh.  140,  §  12),  provides  that  '^  as  often  as  any  contractor  for  the 
construction  of  any  part  of  a  railroad,  which  is  in  progress  of 
oonstruetion,  shall  be  indebted  to  any  laborer  for  thirty  or  any 
less  number  of  dayt^  labor  performed  in  constructing  said 
road,  such  laborer  may  give  notice  of  such  indebtedness  to  said 
company,  in  the  manner  herein  provided,  and  the  said  com- 
pany shall  thereupon  become  liable  to  pay  such  laborer  the 
amount  so  due  him  for  such  labor.'* 

Is  this  indebtedness  for  which  the  company  may  be  made 
liable,  to  be  confined  to  that  only  aocruing  from  labor  per- 
formed by  the  laborer  personally,  or  is  to  be  extended  to  in- 
debtedness for  labor  performed  by  other  persons  in  the  employ 
of  such  laborer,  and  to  whose  earnings  he  is  entitled  ? 

The  design  of  the  act  was,  it  seems  to  me,  to  give  the  laborer 
a  claim  upon  the  company  for  the  amount  due  him  from  his 
employers  for  thirty  day^  labor  performed  by  himself,  or  any 
number  of  days  less  than  thirty.  Nothing  beyond  this  can 
fairly  be  inferred  from  the  terms  employed.  The  indebtedness 
must  be  to  a  laborer,  and  for  any  number  not  exceeding  thirty 
days'  labor,  performed  in  constructing  the  road.  And  the  lia- 
bitity  of  the  company  when  fixed  is  limited  to  the  amount  so 
due  such  laborer  for  such  labor.  The  whole  object  manifestly 
was  to  protect  a  class  of  day  laborers  upon  works  of  this  de- 
scription, who  depended  mainly  upon  their  own  labor,  and 
payments  at  short  intervals,  for  a  subsistence,  against  the  fail- 
ures and  fhiuds  of  contractors  by  whom  they  were  employed ; 
and  not  those  who  might  for  convenience  or  profit  employ  the 
labor  of  others.  The  act  being  in  plain  derogation  of  the  rule 
of  the  comipon  law,  and  calculated  to  impose  the  burden  upou 
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this  class  of  corporatioDS  of  paying  twice  for  the  same  labor^ 
ought  not  to  be  extended  by  constmction  to  claims  not  falling 
clearly  within  its  terms.  This  will  recrtaict  the  liafailitj  of  th^ 
corporation  to  the  indebtedness  to  the  laborer  for  his  personal 
scnrioes  with  implements  used  by  him  for  which  no  eztm  | 
chaige  is  ordinarily  made.  This  is  substantially  the  construe 
tjon  given  by  the  court  below,  except  that  that  court  allowid 
the  plaintiff  to  recover  for  the  labor  of  the  team  driven  by  him- 
self. 

Upon  what  principle  is  it  that  the  plaintiff  is  allowed  to  re- 
cover for  the  services  of  his  team  and  not  those  of  his  hired 
servant^  and  for  the  earnings  of  the  team  driven  by  himself 
and  not  of  that  driven  by  the  servant  P  It  is  obvious  that  the 
labor  performed  by  the  t^ms  is  no  more  the  labor  of  the  plun- 
tiff  personally,  than  that  performed  by  the  servant  It  was  hi^ 
in  the  same  sense  and  no  other  that  it  would  have  been  had  H 
been  performed  wholly  by  men  in  his  employ. 

The  same  principle  which  would  allow  the  plaintiff  compen-r 
sation,  as  against  the  company,  for  the  labor  performed  by  his 
animals,  would  undoubtedly  extend  to  mechanical  forces  em'« 
ployed  by  the  owner  of  a  machine,  and  render  them  liable  tor 
the  hire  of  a  steam  excavator,  performing  perhaps  the  labor  of 
an  hundred  laborers,  when  used  by  the  owner,  or  his  agents  ia 
the  service  of  contractors.  It  is  plain  that  the  statute  was  not 
intended  to  cover  an  indebtedness  for  services  thus  rendered^ 
and  it  should  be  confined  strictly  to  claims  for  personal  labor, 
rendered  by  the  claimant  himselfl 

Consequently,  there  can  be  no  recovery  in  this  action  for  the 
labor  p^ormed  by  the  plaintiff's  teams,  nor  for  that  of  hia 
hired  servant 

But  the  more  important  question,  which  goes  to  the  whole 
cause  of  action,  is,  whether  the  plaintiff,  upon  the  £Eu;ts  of  this 
case,  is  entitled  to  recover  against  the  defendants  the  value  of 
lis  personal  labor  for  the  contractors  in  constructing  the  road» 
Can  he  split  up  his  demand  against  the  contractors,  and  re- 
cover a  portion  of  it  in  this  action  against  the  defendants  ?  I 
am  not  aware  of  any  legal  rule  upon  which  this  can  be  done. 

He  was  not  employed  separately  by  the  contractors.  The 
contract  was  entire,  for  two  teams  and  two  hands  at  five  doUart 
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per  day  for  each  team  and  drirer,  or  ten  dollan  per  day  for  the 
whole  force  famished. 

The  indebtednees  was  for  the  entire  aerrice  in  mass,  accming 
ftom  the  performance  of  the  nndertaking.  If  a  recorery  is  to 
be  had  therefore  for  the  labor  of  the  plaintiff  it  cannot  be  ac- 
Mrding  to  the  contracti  for  that  ftimishes  no  meams  of  ajipor- 
tioning  the  Talne  of  his  serrices.  It  mnst  proceed  upon  a 
ffiantum  meruit,  which  wonld  be  a  new  obligation  created  by 
the  statntcy  or  imposed  by  the  court  This  was  the  role  adopted 
by  the  court  below,  and  under  it  the  plaintiff  recorered  fiye 
AoUars  and  fifty  cents  per  day  for  the  serrices  of  himself  and 
«ne  team,  which  was  at  a  rate  difEbrent  from  the  agreemenfc 
mndcr  which  the  seryioes  were  performed. 

The  statute  makes  the  company  liable,  when  the  proper  steps 
kare  been  taken  to  charge  them,  for  the  indebtedness,  and  not 
the  ralue  of  the  serrices  rendered.  They  are  liable,  if  at  all, 
in  Tirtue  of  the  oontraet,  and  according  to  its  terms;  and  the 
daim  can  nerer  exoeed  the  compensation  agreed  upon.  If  no 
lecoteiy  can  be  had  according  to  the  contract,  there  can  be 
iboneatalL 

.  From  the  nature  of  the  undertaking,  it  is  impossible  for  a 
eourt  or  jury  to  determine  the  amount  of  the  indebtedness 
from  the  contractors  to  the  plaintiit  for  his  personal  serrices. 
But  if  the  amount  was  capable  of  being  accurately  ascertained 
and  distinguished,  it  could  not,  I  think,  be  recovered  as  a  dis- 
tinct and  separate  indebtedness ;  and  it  it  could,  it  would  in- 
eritably,  upon  well  settled  principles^  extinguish  the  residue  of 
flie  demand. 

But  a  shorter,  and,  I  think,  more  decisive  answer  to  the 
whole,  is,  that  here  was  no  indebtedness  firom  the  oontractcns 
to  the  plaintiff  for  his  labor  as  sudi,  and  the  claim  does  not 
4kll  within  the  statute.  The  indebtedness,  as  a  demand— a 
legal  entity— was  not  for  his  labor;  it  was  for  labor  of  hands 
and  teams  famished  by  him,  of  which  his  own  formed  part, 
Imt  no  distinguidiable  or  several  part  The  debt  was  for  the 
mass  of  labor  performed,  and  not  for  that  performed  by  the 
p&dntiff  personally.  It  was  not,  therefore,  a  claim  which  the 
fhintiff  oould  ehaige  over  to  the  defendant^  and  compel  them 
to  pay.    Had  flie  plaintiff  bargained  with  the  contractors  for 
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Ids  own  labor  by  the  day^  sepanttely,  be  might  to  that  exteiiri 
perhaps  hare  made  the  defendant  liable  for  the  amount  agreed 
upon.  Bat  as  he  did  not  take  that  precaution,  but  chose 
father  by  his  agreement  to  mingle  and  conAise  it  in  the  ,gexi* 
eral  mass^  he  haa^  I  think,  deiHrived  himself  of  the  remedy  pny- 
Tided  by  the  statute*  The  courts  certainly,  hare  no  power  to 
modify  the  contract,  or  to  make  a  new  one  for  the  partiei^  and 
thus  change  the  character  of  the  debt  from  what  they  hare 
made  it  by  their  agreement. 

The  judgment  of  the  supreme  court  must,  therefore,  be  »► 
Teried. 

CoxffrocK,  J. — Bailroad  companies^  by  the  general  law  nn- 
dsr  which  they  are  oiganiiEed,  are  made  liable  to  any ''  laborer^ 
OB  their  construction,  as  often  as  the  contractor  by  whom  he 
is  elnployed  is  mdebted  to  him  for  thirty  or  any  less  number  of 
days  of  ''  labor,^  on  a  certain  notice  being  giren  within  a  time 
specified.    L.  1850,  pb  211,  c  140,  g  12. 

In  a  large  sense,  the  term  ^'laborer '^  n^y  include  a  rcry  etr 
iensi?e  class  of  person^  but  this  statute  was  intended  for  the 
protection  of  lab<xrer8  in  the  strict  and  primary  sense^  em- 
l^oyed  by  contractors  upon  ndlroad%  supposed  to  be  poor,  de^ 
pendent  on  their  wages,  and,  tiierefore,  proper  oljects  of  legi» 
btion  of  this  character* 

The  supreme  court  held  in  this  case,  and  I  think  properly^ 
that  a  person  employing  another  to  labor  with  himself  for  m 
railroad  contractor,  could  not,  under  this  statute,  recover  frym 
the  company  the  wages  of  the  person  so  employed*  He  may, 
I  presume,  include  in  his  action  the  wages  of  any  one  to  whoae 
aenrices  the  law  entitles  him,  as,  for  example,  his  minor  son* 
But  if  beyond  this  we  hold  railroad  corporations  liable  to  one 
indiTidttal  for  the  senices  of  himaelf  and  another,  the  prin- 
ciple will  not  stop  there.  It  must  be  extended  so  as  to  indtide 
the  wages  of  any  number  of  individuals.  Indeed,  upon  this 
construction  it  would  not  be  necessary  for  the  person  claiming 
to  recover  the  wages  of  others  to  have  been  himself  a  laborer  at 
aU.  If  he  can  recover  for  lab<nr  performed  by  another,  or  by 
others  whom  he  employs,  it  must  be  on  the  ground  that  the 
contractor  is  indebted  to  him  for  such  lalK>r,  although  he 
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taallj  performs  no  part  of  it  Iiimselt  A  fhrther  conseqaenoe 
of  sach  a  constraction  would  be  that  the  corporation  might 
teach  day  become  liable  to  one  man  for  thirty  days'  labor,  if  he 
employed  so  many  men  and  gave  daily  notice  to  the  company ; 
and  daring  the  twenty  days  within  which  notice  mnst  be 
g^ven,  a  liability  for  six  hundred  days'  work  might  arise. 

The  statatCi  we  think,  gives  the  remedy  only  to  the  person 
who  labors  himself  for  a  contractor,  and  confines  it  to  the 
price  of  his  own  labor,  or  of  that  to  which  the  law  entitles 
him. 

In  the  present  case,  flie  plaintiff  bargained  with  the  con- 
tractors to  labor  with  two  four-horse  teams,  driving  one  him- 
self and  employing  a  man  to  drive  the  other.  The  price  was 
q[>ecially  agreed  on  at  five  dollars  per  day  for  each  team  and 
driver.  It  was  proved  on  the  trial  that  each  team  without  a 
driver  was  worth  three  dollars  and  fifty  cents,  and  that  the 
plaintiff's  own  services  were  worth  two  dollars  per  day,  making 
five  dollars  and  fifty  cents  for  the  wages  of  the  plaintiff  and 
file  team  he  drove.  In  his  notice  to  the  company,  the  plaintiff 
claimed  eight  dollars  and  fifty  cents  per  day  for  the  labor  of 
himself  and  the  two  teams,  thus  dividing  the  contract  price, 
leaving  the  wages  of  the  other  teamster  at  one  dollar  and  fifty 
oents  per  day,  and  rejecting  them  from  his  claim.  The  su- 
preme courts  upon  the  special  verdict,  which  estimated  the  ser- 
vices of  the  two  men  separately,  and  then  of  the  two  teams 
together,  made  a  ftirther  division  of  the  contract,  and  allowed 
to  the  plaintiff  the  quantum  meruit  value  of  his  own  labor 
and  that  of  the  team  which  he  drove,  being  as  proved  five  dol- 
tu8  and  fifty  oents  per  day  for  thirty  days.  In  this  we  think 
there  was  error. 

The  plaintiff  clearly  did  not  belong  to  ilie  class  of  laborers 
which  the  legislature  intended  to  protect,  yet,  within  the  letter 
of  the  statute,  as  a  laborer  he  might  recover  for  his  own  wages, 
if  they  had  been  a  matter  of  separate  contract    But  the  stat- 
ute^ without  some  looseness  of  interpretation,  cannot  be  made 
t  to  embrace  a  four-horse  team.  If  it  can,  I  cannot  see  any  prin- 
/  dple  upon  which  the  labor  of  the  other  team  was  not  also  al- 
j    lowed.    That  it  was  driven  by  another  man  in  the  plaintiff's 
employ  cail  make  no  difference.    Both  teams  alike  belonged  to 
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the  plaintiff,  and  both  worked  under  one  contract  The  priii« 
dple  cannot  be  confined  to  one,  or  even  two,  or  any  number  of 
teams.  If  a  ''day's  labor''  of  a  ''laborer"  includes  also  the 
team  which  he  drives,  it  must  include  any  number  of  them 
working  under  the  same  agreement 

Nor  indeed  would  it  be  necessary  for  the  owner  to  labor  at 
alL  In  a  large  sense,  the  person  whose  teams  are  employed  for 
another  performs  labor  with  them,  whether  he  works  himself 
or  not,  but  in  a  stricter  sense,  and  we  think  within  the  mean* 
ing  of  this  statute,  a  day's  labor  of  a  man  is  that  which  he  per- 
forms  himself.  This  may  include  any  mere  implement  of  toil 
without  which  labor  cannot  be  performed,  but  not  the  use<|if 
horse  any  more  than  of  steam  power. 

Another  difficulty  in  the  judgment  as  it  stands  is,  that  it 
makes  a  new  agreement  between  the  plaintiff  and  the  railroad 
contractor.  The  foundation  of  the  liability  of  the  coiporation 
is  the  debt  due  to  the  laborer  from  the  contractor. 

In  this  case,  the  contract  was  entire  for  the  labor  of  the 
plaintiff,  bis  man  and  two  teams.  The  debt  is  also  entire,  and 
arises  out  of  the  performance  of  that  contract  Now  it  ap- 
pears to  me  the  defendants  cannot  be  made  liable  for  a  part  of 
the  services,  when  confessedly  they  are  not  for  another  part, 
the  whole  being  performed  under  one  entire  agreement  The 
true  obligation  of  the  contractor  was  to  pay  for  the  whole  as  a 
unit,  and  I  do  not  see  how  this  can  be  split  into  two  parts  for 
the  purpose  of  enforcing  one  of  them  against  the  company. 
The  recovery  against  the  corporation  must  be  according  to  the 
agreement  of  the  contractor,  and  bis  obligation  arising  under 
it  to  the  laborer.  If  the  laborer  has  so  dealt  with  the  con- 
tractor that  any  portion  of  an  entire  demand  is  not  within  the 
statute,  then  bis  remedy  is  against  bis  employer  alone  upon  his 
contract 

In  yet  one  other  aspect  the  error  is  still  more  palpable.  The 
price  of  the  labor  of  the  two  men  and  teanu  was  specified  and 
agreed  on  at  five  dollars  each  per  day.  The  contract,  there- 
fore, does  not  admit  of  a  quantumfneruit  valuation  of  the  ser- 
vices of  the  plaintiff  alone  and  one  of  the  teams.  But  the 
qpedal  verdict  finds  what  the  services  of  the  plaintiff  and  one 
of  his  teams  were  worth,  without  respect  to  the  contract,  and 
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the  supreme  court  rendered  judgment  accordingly.    As  the 
contractor  was  not  liable  upon  any  such  basis,  so  the  defend 
ants  cannot  be. 
The  judgment  should  be  lerersedy  and  a  new  trial  granted. 

The  judgment  was  modified  and  giyen  for  sixty  dollars,  the 
labor  of  the  plaintiff  only,  on  the  ground  that  no  objection  to 
was  made. 


THE  ATLANTIC  DOCK  COMPANY  v.  THE  CITY  OF 

BROOKLYN. 

September,  1867. 
Afflnnlng  4S  Borft.  64. 

The  aetoal  line  of  low  water  mark  on  the  Brookljn  side  forms  the 
boandarj  of  territorial  joriBcLiction  of  the  citj  of  Brookljn  in  that  di- 
reetion. 

A  pier  within  the  Atlantic  baflin,  in  the  dtj  of  Brookljn,  is  within  the 
eitj  of  Brookljn,  althongh  it  be  bailt  on  piles  through  which  the  tide 
ebbs  and  flows,  and  at  a  place  not  within  the  original  low  water  mark.* 

The  eonrt  will  not  rererse  a  judgment  on  appeal  on  an  otgectiom  to  an 
Item  of  the  reoorerj,  on  a  ground  wliich  was  not  taken  below. 

The  Atlantic  Dock  Company  sued  the  city  of  Brooklyn  in 
the  snpreme  court  to  recoyer  for  injuries  to  their  property 
done  by  a  mob,  in  July,  1863.  The  action  was  founded  on  the 
act  of  1855  (a  428),  which  prorides  that  when  any  property  is 
destroyed  or  injured  by  a  mob,  **  the  city  or  county  in  which 
•ach  property  was  situated  shall  be  liable  to  an  action  by  or  in 

*  Bat  the  waten  within  the  basin  are  in  the  eoantj  of  New  York.  Orr 
«.  Citj  of  Brookljn,  86  iT.  F.  661.  In  that  case,  which  was  decided  at  the 
same  time  as  the  case  in  oar  text.  Hunt,  J.,  sajs :  "  The  line  follows  the 
outer  line  of  the  pier  [from  Hamilton  arenae]  till  it  reaches  the  cat  or 
opening  of  the  Atlantic  basin ;  then  it  follows  the  inner  line  of  the  pier 
around  the  foar  sides  of  the  piers,  and  around  the  lines  of  the  Inner 
iters  or  wharres,  till  it  reaches  the  westerlj  side  of  the  cut  or  opening ; 
than  resuming  the  low  water  mark  westerlj  along  the  shore  of  Long 
Island ;  .  .  .  and  it  lesults  in  leaving  the  waters  of  the  Atlantic  basin 
within  the  territorial  limits  of  the  countj  of  Xew  York." 

The  pier  in  question  in  the  case  in  our  text  was  built  out  from  the 
"  Inner  line  of  the  inner  piers  or  whanres"  abore  xefenod  to»  extending 
lato  the  waters  of  the  basin. 
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behalf  of  the  party  whose  property  was  thus  destroyed  or  in- 
jured, for  the  damages  sustained  by  reason  thereof." 

The  plaintiffs  were  a  corporation  owning  a  basin  on  the 
Brooklyn  shore  of  the  East  River,  for  the  accommodation  of 
Teasels,  formed  by  the  construction  of  bulkheads  enclosing  a 
oonsiderable  area  of  water  below  the  original  low  water  mark. 

In  1845  the  company  had  filed  in  the  office  of  the  register  of 
deeds  of  the  county  a  map,  entitled  **  Map  of  Property  in  the 
Sixth  Ward  of  the  City  of  Brooklyn,  Port  of  Kew  York,  be- 
longing to  the  Atlantic  Dock  Company.''  This  map  showed 
the  entire  basin  clear  of  piers  or  any  projections  into  the  water 
in  the  nature  of  piers,  beside  the  bulkhead  forming  the  side  of 
the  basin. 

Subsequent  to  the  filing  of  the  map  the  company  built  a 
pier  projecting  into  the  basin,  by  driying  piles.  The  whole 
pier  was  below — u  e.,  beyond, — the  original  low  water  mark, 
and  under  and  through  it  the  tide  ebbed  and  flowed. 

This  last  mentioned  pier,  and  a  dredging  machine  belonging 
to  the  company,  which  was  floating  in  the  basin,  also  below  the 
original  low  water  mark,  were  destroyed  by  a  mob,  in  July,  1863. 

These  facts  haying  been  proved  at  the  trial,  defendants 
moved  that  the  complaint  be  dismissed,  because,  1.  The  prop- 
erty was  not  within  the  bounds  of  Brooklyn ;  and,  2.  The  stat- 
ute of  1855  is  unconstitutional ;  and  also  inoperative  for  uncer- 
tainty; and  the  action,  if  sustainable,  should  be  against  the 
county  instead  of  the  city. 

The  request  for  a  nonsuit  having  been  denied,  defendants 
asked  that  the  jury  be  instructed  **  that  the  pier  in  question 
was  within  lands  dedicated  to  the  public  use  by  the  plaintiff, 
and  that  no  recovery  could  be  had  for  damage  thereto,  in  this 
action. 

The  motion  was  denied. 

Exceptions  were  taken  to  both  reftisals ;  and  the  court  sub- 
mitted the  case  to  the  jury,  who  found  a  verdict  for  plaintiff 
for  seventeen  thousand  four  hundred  and  fifty  dollars  and 
sixty-six  cents.  Judgment  having  been  entered,  and  affirmed 
by  iho  general  term,  defendants  appealed. 

Alexander  McCue,  corporation  counsel,  for  defendants,  ap- 


»G  NEW  YORK 


Atlantic  Dock  Co.  «.  Citj  of  Brooklyn. 


pellanis ; — Insisted  that  the  vessel  floating  on  the  waters  of  the 
East  Biver  must  have  been  without  the  territorial  limits  of 
Brool^lyn,  and  in  those  of  New  York ;  citing  3  ^  &  1  ed.  ji.  2 ; 
Stryker  v.  Mayor,  &c.  of  N.  Y.,  19  Johns.  179 ;  Ely  v.  Parsons, 
2  Conn.  382 ;  State  of  Alabama  v.  State  of  Georgia,  23  Haw. 
U.  &  505 ;  Townsend  v.  MacDonald,  12  N.  Y.  (2  Kern.)  381 ; 
and  distinguishing  Luke  v.  City  of  Brooklyn,  43  Barb.  54. 

Nathan  Burcliard,  for  plaintiflb,  respondents ; — ^As  to  that 
point,  cited  XJdall  t^.  Trustees  of  Brooklyn,  19  Johns.  175 ; 
Matter  of  Furman  Street,  17  Wend.  649 ;  Piersall  v.  Post,  22 
Id.  425.  As  to  the  constitutionality  of  Uie  act;  McGullough 
V.  State  of  Maryland,  3  Wheat.  428;  Providence  Bank  v.  Bill- 
ings, 4  Pet.  561;  Darlington  v.  Mayor,  Ac  of  N.  Y.,  31  JV.  Y. 
164;  Luke  v.  City  of  Brooklyn,  above;  Kensington  t;.  Ooontj 
of  Philadelphia,  1  Harris,  76. 

By  the  Coubt. — Pobteb,  J. — The  statute  under  which  the 
action  was  brought  is  free  from  constitutional  objection.  Dar- 
lington V.  Mayor,  Ac  of  New  York,  31  N.  Y.  164.* 

The  pier  injured  by  the  rioters  was  within  the  limits  of  the 
city  of  Brooklyn.  It  has  been  repeatedly  adjudged  that  the 
boundary  of  territorial  jurisdiction  between  the  counties  of 
New  York  and  Kings  is  the  actual  linjB  of  low  water  on  the 
Brooklyn  side,  whether  corresponding  with  the  original  low 
water  line  on  the  East  River  shore,  or  varied  by  the  permanent 
encroachment  of  doqks,  piers  and  wharves,  or  other  artificial 
erections  for  the  purposes  of  general  commerce.  Stryker  v. 
Mayor,  &c.  of  N.  Y.,  19  Johns.  179 ;  Matter  of  Furman  Street, 
17  Wend.  649,  660 ;  Luke  v.  City  of  Brooklyn,  43  Barb.  54 ; 
S.  C.  affirmed  in  court  of  appeals,  June  Term,  1865.f     The 


*  On  the  oonstitutional  qaefltion,  see,  also,  Baldwin  «.  Major,  &c.,  p.  70 
of  this  vol. ;  Moody  «.  SuperyiBora  of  Niagara,  40  Barb.  059 ;  affirmed  as 
Elj  0.  The  same,  80  Jf,  T,  297 ;  Wolfe  v.  Sapervisoni  of  Richmond,  10 
ffotD.  Pr,  870 ;  Luke  «.  Citj  of  Brooklyn,  died  in  the  principal  case 
above ;  Sarles  v.  Major,  &c.  of  N.  Y.,  47  BaHf.  447 ;  Orr  e.  Oltj  of  Brook- 
lyn, 80  N.  T.  001 ;  MetropoliUn  Board  of  Health  «.  Heister,  87  Id,  001 ; 
Eastman  «.  Biayor,  &c.  of  N.  Y.,  5  Bobt.  889 ;  People  v.  Pinckney,  83 
jr.  r.  877. 

t  Not  reported. 
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motion  to  dismiss  the  complaint  was,  therefore  properly  denied. 
A  canse  of  action  was  established  by  the  proof,  and  a  nonsuit 
would  have  been  plainly  erroneous. 

It  IS  suggested  that  damages  should  not  hare  been  included 
in  the  yeidict  for  the  destruction  of  the  dredging  machine,  on 
the  ground  that  it  was  afloat  on  the  waters  of  the  Atlantic  ba- 
sin, and  without  the  bounds  of  the  city  of  Brooklyn.  That 
queiii^ion  is  not  before  us  for  consideration.  Our  proyince  is 
simply  to  determine  whether  any  erroneous  ruling  was  made 
in  the  court  below,  and  not  to  retry  the  original  issue.  The 
defendants  requested  no  instruction  to  the  jury  on  this  sub- 
ject, and  they  cannot  complain  of  the  judge  for  omitting  to 
pass  upon  a  question  of  law  which  was  not  submitted  to  him 
for  decision. 

The  court  properly  refused  to  charge  that  the  pier  had  been 
dedicated  by  the  plaintiffs  to  the  use  of  the  public*  Such  an 
instruction  would  hare  been  wholly  unwarranted  by  the  evi- 
dence. 

The  judgment  should  be  affirmed  with  costs. 

All  the  judges  concurred  in  this  opinion. 
Judgment  affirmed,  with  costs. 


BABOOCK  V.  XJTTEE. 

September,  1864. 

A  mortgage,  though  without  the  word  "  appartenanoes "  or  its  eqaira- 
lent,  eoToring  land  on  which  there  is  a  mill  worked  by  water-power, 
brought  by  a  watercourse  oyer  adjoining  lands,  passes  the  mortgagor's 
right  in  the  mill  and  water-power.f 

A  deed  described  the  premises  conyejed  as  bounded  by  a  line  beginning 
at  a  point  "  on  the  bank  "  of  a  stream,  thence  going  bj  courses  and  dla* 
lances  around  the  tract  **  to  the  said  stream  and  down  the  stream  as  it 

*  See  Matter  of  Thirtj-secondwrtreet,  Id  Wend.  128 ;  People  e.  Kerr,  27 
if.  r.  188;  affirming  87  Barb.  857. 

t  Followed  on  this  point,  in  Potter  e.  Cromwell,  40  if.  7,  287.  See  also 
Fkench  t.  Garhart,  1  If.  T.  (1  GmimC.)  96 ;  Simmons  t.  Cloonan,47 If.  r.& 


I 


2S  KEW  YORE 


Bftbcoek  «.  Utter. 


irindA  and  tnnui,  to  the  pUoe  of  be^nning." — Held,  that  the  wordi "  to 
the  Mid  ■tieani''  must  be  ooDStraed  to  mean  to  the  bank  of  the  stream 
and  not  to  the  center. 

A  parol  license  to  do  an  act  on  the  land  of  the  licensor,  given  without  a 
consideration,  maj  be  revoked  at  anj  time,  even  though  the  licensee, 
acting  nnder  the  license,  and  with  the  knowledge  and  acqniescence  of 
the  licensor,  has  made  valoable  and  expensire  erections  on  the  land, 
which  wonld  be  useless  to  him  in.case  the  license  were  revoked.* 

This  Is  not  a  case  for  the  implication  of  the  doctrine  of  equitable 
estoppel.! 

A  possession  of  lands  acquired  and  held  under  a  parol  license,  is  not  ad- 
verse to  that  of  the  licensor  4  uid  an  uninterrupted  use  for  twentj 
years  of  the  rights  granted  by  the  license,  will  not  prevent  the  licensor 
from  revoking  the  license. 

*  Beside  the  authorities  cited  in  the  case  above  on  this  question,  com- 
pare Selden  «.  Delaware,  &c  Canal  Co.,  29  y.T.eSQ;  Pratt  «.  Ogden,  84 
Id.  IM);  Rathbone  e.  McConnell,  21  Id,  466;  affirming  20  Barb.  811; 
Hottghtalhig  «.  Houghtaling.  5  Barb.  879 ;  Doolittle  e.  Eddy,  7  /d.  74 ;  Do- 
bois  9.  Kelly,  10  Id.  496 ;  Day  e.  N.  T.  Central,  81  Id.  648. 

f  On  the  question  of  estoppel,  see  also  Brewster  e.  Striker,  9  if.  71 
(2  Comit.)  19 ;  Chautauque  Co.  Bank  e.  White,  6  JV.  T.  (2  SeUL)  286; 
Wood  V.  Seely,  ^  K  T.  105 ;  Mattoon  e.  Young,  45  /d.  696 ;  Coming  v. 
Troy  Iron  &  Nail  Factory,  40  Id.  168 ;  44  Id.  677 ;  Simmons  e.  Cloonan, 
47  Id.  8 ;  Curtis  e.  Ayrault,  Id.  78 ;  Higginbotham  e.  Burnet,  5  Johns.  Ch. 
184 ;  Storrs  e.  Barker,  6  Id.  166 ;  Town  e.  Needham,  8  Paige,  545 ;  Doug- 
rey  e.  Topping,  4  Id.  94 ;  Lowry  e.  Tew,  8  Barb.  Ch.  407 ;  Malin  «.  Malin, 
1  Wend.  666 ;  Pell  e.  Tredwell,  5  Id.  661, 698;  Adams  e.  Rockwell,  16  id. 
285, 818 ;  Voorhees  e.  Presb.  Ch.,  5  Haw.  Pr.  58 ;  S.  C,  8  Barb.  185 ;  af- 
firmed in  17  Id.  108 ;  Hall  e.  Fisher,  9  Id.  17 ;  Tllton  v.  Nelson,  27  id. 
695 ;  Am.  Exch.  Bank  e.  Webb,  86  Id.  291 ;  reversing  15  How.  Pr.  198; 
Wood  e.  Mather,  88  Barb.  478 ;  Corkhill  «.  Landers,  44  Id.  218 ;  MUler  «. 
Piatt,  5  Duer,  272;  Christiansen  e.  Linfoid,  8  Mobt.  215;  Van  Valen  v. 
Schermerhom,  22  How.  Pr.  416. 

See  also  Brown  e.  Bowen,  80  2f.  T.  519,  where  it  was  held,  that  if  one 
knowing  premises  to  belong  to  him  n^leets  to  assert  his  title  thereto, 
•ad  allows  the  one  in  possession  to  make  valuable  permanent  improve- 
ments thereon  in  the  belief  that  he  is  the  rightful  owner,  an  estoppel  is 
created  against  the  one  neglecting  to  assert  title.  But  one  who  eonsents 
to  the  construction  of  a  mill  adjoining  his  own,  on  condition  that  the 
work  shall  be  so  done  as  not  to  injure  his,  is  not  estopped  by  so  assenting 
Bor  by  assisting  in  the  work,  from  maintaining  an  action  for  an  iiO  vy 
resulting  from  it  to  his  milL 

X  On  the  question  of  adverse  possession,  see  also  Burhans  e.  Van- 
sandt, 7  Barb.  91 ;  reversed  in  7  if .  7. (8 8dd.)tM\  Tnmp  «. Hnrlbat, 
lO^orfr.  854;  Vroomaa «.  Shepherd,  14 /d. 441. 
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Henrj  H.  Baboock  and  oihen  brought  this  action  againai 
Francis  A.  ITtter  and  othen  in  the  sapreme  ooart»  to  establish 
and  declare  the  rights  of  the  phuntifls  to  a  water-power,  arising 
in  and  flowing  from  the  TTnadilla  riyer  in  the  ooontj  of  Otsq^o; 
to  restrain  the  defendants  from  diyerting  the  water ;  and  to  re- 
eorer  damages  for  a  diyersbn  already  made. 

The  rights  claimed  by  the  plaintiffs  were  to  maintain  a  cer- 
tain dam  across  the  west  branch  of  the  Unadilla  riyer,  and  a 
canal  or  ditch  leading  therefrom  to  the  factory  of  the  phuntiflb. 

The  facts  found  by  the  referee,  which  are  material  to  the 
conclusions  of  the  court,  may  be  concisely  stated  as  follows : 

The  dam  was  erected  in  1821,  by  William  Utter  (under  whom 
the  plain  tiflb  claimed)^  who  did  not  own  the  lands  on  either 
fide  of  the  stream  at  that  point  On  the  north  shore  the  dam 
tested  on  the  lands  of  Henry  Clarke,  and  on  the  south  shore 
on  the  lands  of  Isaiah  HiUiardL  The  canal  wUch  led  the 
water  to  the  factory,  passed  southerly  from  the  south  side  of 
the  stream  through  lands  of  Isaiah  Hilliard,  then  into  and 
through  those  of  Thier  Johnson,  then  into  and  through  a  four 
acre  lot  of  William  Utter,  and  then  into  an  eleyen  acre  lot  of 
William  Utter,  on  which  last  mentioned  premises  the  &ctory 
tt  the  plaintiflb  was  situated. 

Before  constmeting  the  dam  or  canal  William  Utter  obtained 
from  Henry  Clarke,  the  owner  of  the  land  on  the  north  side 
of  the  stream,  yerbal  permission  to  abut  the  north  end  of  the 
dam  on  his  land.  This  license  was  neyer  reyoked.  From 
Isaiah  Hilliard,  owner  of  the  land  on  the  south  side  of  the 
stream  where  the  canal  abutted  and  through  which  a  port  of 
the  canal  was  constructed,  he  obtained,  in  1824,  a  lease  with 
right  of  flowage,  Ac,  for  ten  thousand  years,  at  a  yearly  rent 
of  seyen  dollars.  He  also  obtained  firom  Thier  Johnson,  across 
whose  land  the  canal  passed  after  leaying  those  of  Hilliard,  a 
Terbal  consent  to  construct  said  canal  across  his  lands.  This 
license  was  neyer  reyoked. 

In  1821-22,  William  Utter  erected  on  the  eleyen  acre  lot  a 
saw-mill  and  other  works,  which  he  operated  by  means  of  the 
water  drawn  from  the  dam  through  the  canal,  and  this  use  ot 
the  dam,  canal,  water,  mills  and  machinery  was  continued 
without  interruption  up  to  1846,  a  period  of  twenty-fiye  years. 
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The  diagram  below  shows  the  relatiye  sitaation  of  the  landa 
through  which  plaintiff's  canal  ran,  as  well  as  the  position  of 
the  dam  and  &ctory,  and  the  canal  dng  by  defendant^  by  means 
of  which  the  alleged  illegal  dirersion  of  the  water  was  caused. 


Henry  Clarln  and  defandant^  Francis  A.  Utter. 


NewCanaL 


iMiahHUUafd. 


Thiar 


4  Acres.    William  Utter. 

II  Acres.    William  Utter  and 
plaintiffs. 


Factory. 
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In  1831,  William  Utter  made  a  mortgage  to  one  William 
Johnson  of  the  eleyen  acre  lot  on  which  the  mills  stood.  The 
mortgage  described  simply  the  lot  bv  metes  and  bounds,  but 
without  mentioning  the  buildings  or  canal,  and  without  the 
usual  words  '^  appurtenances,"  &c.  It  was  foreclosed  about 
1834,  and  under  the  foreclosure  the  premises  were  purchased 
by  Johnson,  the  mortgagee,  who  entered  into  and  retained  oc- 
cupation thereof  till  1846,  when  he  conyeyed  to  the  plaintiffs, 
Babcock  and  others,  who  removed  the  buildings  erected  by 
Utter  andoised  by  him  and  his  grantees,  and  erected  a  hoe  be- 
tory,  using  therefor  the  water-power  from  the  dam  and  canal 
made  by  Utter. 

The  act  complained  of  by  the  plain  tifts,  and  for  which  they 
now  sought  to  recover  damages,  as  well  as  to  obtain  an  injano- 
tion  to  prevent  their  rights  from  being  further  injured,  was 
the  defendants'  having  dug  a  ditch  tapping  the  stream  above 
the  plaintiffs'  dam  and  discharging  into  the  stream  again  be- 
low the  dam,  thus  drawing  off  the  water  from  above  the  dam, 
and  preventing  it  from  going  to  the  plaintiff^'  factory. 

Francis  A.  Utter  was  the  principal  defendant,  and  the  other 
defendants  were  made  parties  as  having  cooperated  with  him 
in  the  act  of  tapping  the  dam  and  diverting  the  water. 

The  defendants  claimed  under  Henry  Clarke,  who  died  in 
1831,  having  devised  the  premises  on  the  north  side  of  the 
stream,  on  which  the  plaintiff's  land  abutted,  to  his  throe  sons. 
They  conveyed  to  Ethan  Clarke,  by  a  deed  describing  the 
premises  as  follows : 

^'  Beginning  at  a  stake  and  stones,  on  the  west  bank  of  the 
Unadilla  river,"  thence  going  by  courses  and  distances  around 
the  tract  '^  to  the  Unadilla  river;  thence  down  the  west  bank 
of  the  Unadilla  river  as  it  winds  and  turns  to  the  place  of  be- 
ginning." 

Ethan  Clarke,  supposing  that  by  this  deed  he  became  owner 
to  the  center  of  the  stream,  granted  to  Francis  A.  Utter,  by  an 
instrument  under  seal,  the  exclusive  privilege  of  maintaining 
so  much  of  the  mill  dam  as  stood  on  his  premises,  and  of  con- 
trolling the  water  by  dams  and  dykes,  to  the  center  of  the 
stream,  for  fifteen  rods  above  the  dam,  and  below  the  dam 
down  to  the  south-east  comer  of  Clarke's  Ishind. 
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The  derendants  also  made  claim  to  the  land  where  the  dam 
stood,  and  adjoining  the  same,  on  the  south  or  east  side  of  the 
stream,  nnder  an  assignment  from  William  Utter,  in  1839 
(made  after  he  had  made  the  mortgage  to  Johnson),  of  the 
lease  from  Isaiah  Hilliard,  this  lease  haying  come  into  the  poa> 
session  of  Francis  A.  Utter.  They  also  claimed  the  right 
to  stop  the  flow  of  water  through  the  phuntilfs'  canal,  iinoe 
Francis  Utter  was  owner  of  the  four  acre  lot  lying  to  the  north 
of  the  factory  which  had  formerly,  and  at  the  time  of  the  mort- 
gage of  the  eleren  acre  lot  to  Johnson,  been  the  property  of 
William  Utter. 

The  defendants  thus  claimed  the  ownership  of  both  banki 
of  the  stream  at  the  places  where  the  dam  at  its  opposite  ex- 
tremities touched  the  shore,  and  consequently  the  legal  right  to 
control  the  dam,  and  if  they  pleased  to  diyert  the  water,  inas- 
much as  the  plaintiJDb  were  not  riparian  proprietors  on  tha 
stream  below.  They  further  claimed  that  whether  their  acts 
were  lawftil  or  unlawful,  they  were  not  answerable  to  the  plain- 
tiflb,  whom  tiiey  insisted  to  be  neither  the  lawful  proprietors  of 
the  dam,  nor  of  the  water-power,  nor  of  the  right  to  dirert 
and  draw  the  water  through  the  canal  to  their  works. 

The  referee  to  whom  the  case  was  submitted,  reported  in 
fiiTor  of  the  plaintiff,  holding  that  an  executed  license  was  irre- 
Tocable;  that  the  right  of  William  Utter  to  the  dam,  caaalt 
ftc,  passed  to  Johnson  by  the  mortgage  and  the  foredomm 
and  sale  thereunder;  that  William  Utter  and  those  claiming 
under  him  were  estopped  from  claiming  any  right  under  the 
Hilliard  lease  or  by  yirtue  of  the  ownership  of  the  four  acre 
piece,  lying  northerly  of  the  mill  premises;  that  the  defendant 
Francis  A.  Utter  acquired  no  right  to  diyert  the  water  by  the 
grant  from  Ethan  Clarke,  as  Clarke  had  no  title  to  the  water; 
that  the  plaintiffi  were  entitled  to  damages  against  the  defend- 
ant Francis  A.  Utter;  and  that  the  complaint  should  be  dis- 
missed as  against  the  defendants  William  and  Morris  U.  Utter. 

The  iupreme  e(mrt,  at  general  term,  adopted  all  the  forego- 
ing conclusions  of  law  of  the  referee,  and  also  held  thai^  by 
the  uninterrupted  use  for  twenty-fiye  years,  the  grant  of  a  right 
to  maintain  a  dam  might  be  presumed.  They  according 
affirmed  the  judgment 
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From  that  decision  the  defendants  appealed  to  this  court 

At  the  March  term  the  following  opinion  was  read  in  oon« 
saltation : 

H.  R  Seldek,  J. — The  first  question  presented  by  this  caaa 
is  what  were  the  rights  of  William  Utter  in  this  water-powor, 
when  he  executed  the  mortgage  of  the  eleven  acres  to  JohnsoQ, 
in  August,  1831  ?  It  is  in  eflfect  dcelared  by  the  judgment^ 
that  the  construction  by  the  plaintiff  of  the  dam  and  tha 
canal  in  pursuance  of  the  license  of  Henry  Clarke  and  Thic^ 
Johnson,  the  construction  of  the  mills  on  the  eleven  acres,  and 
putting  his  machinery  therein  in  operation  by  water  drawn 
ttom  the  river  by  means  of  such  dam  and  canal,  gave  to  him, 
as  against  said  Clarke  and  Johnson  and  persons  claiming  under 
them,  a  right  perpetually  to  maintain  the  dam  and  canal  and 
use  the  water  as  they  were  then  maintained  and  used.  This 
judgment  rests  upon  the  position  that  the  license,  after  the 
construction  of  the  dam,  canal  and  mills,  was  irrevocable.  If 
this  position  be  sustained,  then  t'he  parol  license,  by  means  of 
the  expenditure  made  in  pursuance  of  it,  was  deprived  of  its 
character  as  a  license  and  became  a  grant  in  fee  of  the  rights 
claimed  by  the  plaintifC 

In  my  opinion  this  conclusion  is  in  conflict  with  well  estab- 
lished principles.  There  are  many  cases  in  which  licenses,  so 
Qalled,  and  perhaps  properly  so  called,  have  been  regarded  as 
grants,  in  consequence  of  their  character,  and  of  what  has  been 
done  under  them ;  but  in  all  such  cases,  with  the  exception  of 
a  few  which  have  been  very  generally  condemned  {Browm  on 
Stat,  of  Frauds,  §§  28, 29 ;  3  Kent  Com.  453),  the  rights  which 
have  been  established  were  such  as  might  have  been  granted  by 
paroL  Whenever  the  right  claimed  was  such  as  could  not  be 
created  by  parol,  it  has  been  denied,  whatever  may  have  beea 
done  under  the  license.  The  nature  of  both  classes  of  license^ 
those  connected  with  grants  capable  of  taking  effect  by  parol, 
and  those  not  thus  capable,  is  clearly  pointed  out  by  Baron 
Aldbbson,  in  his  able  opinion  in  the  case  of  Wood  v.  Lead«- 
Utter,  13  Meee.  dt  W.  838,  in  the  course  of  which  he  states,  as 
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an  illustration  of  the  latter  class,  the  precise  case  now  under 
consideration. 

He  says  (at  p.  845),  *^  A  mere  license  is  reyocable ;  bat  that 
which  is  called  a  license  is  often  something  more  than  a  license 
— it  often  comprises  or  is  connected  with  a  grant,  and  then  the 
party  who  has  giren  it  cannot  in  general  reyoke  it  so  as  to  de- 
feat his  grant,  to  which  it  is  incident  .  •  ..  But  where  there  is  a 
license  by  parol,  coupled  with  a  parol  grant,  or  pretended  grant 
of  something  which  is  incapable  of  being  granted  otherwise 
than  by  deed,  there  the  license  is  a  mere  license ;  it  is  not  an 
incident  to  a  valid  grant,  and  is  therefore  revocable.  Thus  a 
license  by  A.  to  hunt  in  his  park,  whether  given  by  deed  or  by 
parol, is  revocable;  it  merely  renders  the  act  of  hunting  law- 
fal,  which  without  the  license  would  have  been  unlawful  If 
the  license  be  not  only  to  hunt,  but  also  to  take  away  the  deer 
when  killed,  this  is  in  truth  a  grant  of  the  deer,  with  a  license 
annexed  to  come  on  the  land ;  and  supposing  the  grant  of  the 
deer  to  be  good,  then  the  license  would  be  irrevocable  by  the 
party  who  had  given  it;  he  would  be  estopped  from  defeating 
his  own  grant,  or  act  in  the  nature  of  a  grant  But  suppose 
the  case  of  a  parol  license  to  come  on  my  lands,  and  there  to 
make  a  watercourse  to  flow  on  the  lands  of  the  licensee.  In 
such  a  case  there  is  no  valid  grant  of  the  watercourse,  and  the 
license  remains  a  mere  license,  and  therefore  capable  of  being 
revoked.  On  the  other  hand,  if  such  a  license  were  granted 
by  deed,  then  the  question  would  be  on  the  construction  of  the  I 
deed,  whether  it  amounted  to  a  grant  of  the  watercourse ;  and 
if  it  did,  then  the  license  would  be  irrevocable.'^ 

The  cases  of  license  to  enter  upon  the  land  of  the  licensor, 
and  to  cut  and  remove  trees,  or  to  dig  and  carry  away  gravel, 
or  to  quarry  and  remove  marble,  and  the  like,  are  licenses  of 
the  class  first  mentioned,  where  the  grant  connected  with  the 
license,  when  executed,  is  valid.  The  license  in  such  oases 
renders  lawful  the  entry  and  severance  of  the  article  granted, 
which  would  otherwise  be  a  trespass,  and  the  grant  operates  aa 
a  gift  of  the  severed  article,  a  parol  gift  of  which  would  be 
effectual  upon  delivery.  But  if  under  such  a  license  to  take 
marble,  a  perpetual  right  were  asserted,  on  the  ground  that  tlie 
license  vas  irrevocable,  the  case  would  fall  within  the  second 
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dassy  and  the  right  could  not  be  maintained,  as  it  could  not  be 
created  or  granted  by  parol ;  nor  would  it  aid.  the  licensee  to 
show  that  he  had  been  induced  by  the  license,  with  the  knowl- 
edge of  the  licensor,  to  erect  expensive  works  on  his  adjoining 
land,  for  the  purpose  of  working  the  marble.  Browne  on  Stat 
of  Frauds,  §§  27,  28. 

The  law  in  this  State,  and  generally  in  the  United  States,  ai 
well  as  in  England,  is  in  entire  accordance  with  the  opinion  of 
Boron  Aldebson,  abore  mentioned.  The  subject  has  been  so 
often  and  so  fully  discussed,  that  a  review  of  the  cases  would 
be  a  useless  labor.  Mr.  Washburn,  in  his  Treatise  on  Bed 
Property,  has  stated  with  perfect  accuracy  the  substance  of 
prominent  cases  bearing  directly  upon  the  point  under  discus- 
sion, and  I  avail  myself  of  his  summary  of  the  cases,  as  suflS^ 
dent  for  the  present  occasion.  He  says:  '*In  the  cases  (J 
Ck)ok  V.  Steams,  11  Mass.  533 ;  Cowles  v.  Kidder,  4  Post.  (N.  H.) 
364;  Stevens  v.  Stevens,  11  Mete  251 ;  and  Mumford  v.  Whii^ 
uey,  15  Wmd.  380,  the  license  was  to  erect  a  dam  or  a  part  of 
one  on  the  licensor's  land,  for  raising  a  head  of  water  to  work 
a  mill  of  the  licensee^  which  was  held  to  be  revocable  after  the 
dam  had  been  erected,  without  reimbursing  the  licensee  for  hii 
expenses  thereby  incurred.  In  Morse  v.  Copeland,  2  Oray^ 
302 ;  Hewlins  v.  Shippam,  5  Barn.  A  61  221 ;  Fentiman  «. 
Smith,  4  East,  107 ;  and  Sampson  v.  Bumside,  13  N.  H.  264, 
the  license  was  to  dig  a  ditch  or  tunnel  in  the  licensor's  land, 
to  divert  the  water  of  a  stream  to  or  from  the  land  of  the  licen* 
see,  and  it  was  held  to  be  revocable,  though  executed,  without 
remuneration  to  the  licensee  for  his  expenses  thereby  incurred. 
In  the  cases  of  Prince  v.  Case,  10  Conn.  375 ;  and  Jackson  «, 
Babcock,  4  Johns.  418,  a  license  to  erect  a  house  on  the  licen- 
sor's land  was  held  to  be  revocable  after  the  erection  of  the 
house.  In  Hazleton  v.  Putnam,  3  Ohand.  ( Wis.)  117,  a  well 
considered  and  ably  reasoned  case,  where  the  owner  of  lands 
licensed  the  owner  of  a  mill  site  situate  below  these  to  flow 
them  for  the  working  of  his  mill,  it  was  held  to  be  a  revocable 
license  after  the  licensee  had  erected*  his  mill  and  dam.**  1 
Washb.  on  Real  Prop.  400,  note.  To  the  same  effect  are  the 
cases  of  Jamieson  v.  Milleman,  3  Duer,  255;  Foot  t^.  New 
Haven  k  Northamptoii  Co,  23  Conn»  214,  223 ;  Dggleston  v. 
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K.  Y.  &  Harlem  R  R.  Co,  35  Barb.  162.  The  decision  in  the 
eonrt  bdow  ia  in  conflict  with  all  the  foregoing  cases,  and 
others  which  might  be  referred  to,  and  I  think  it  equally  in 
oonflict  with  the  common  law  mle,  that  an  easement  can  only 
lie  created  by  deed  (or  its  equivalent  prescription),  within  the 
statute  of  frauds,  probibitmg  the  conyeyance  of  any  interest 
in  land%  other  than  short  leases,  without  writing  {^  IL  SL  134, 
f  6),— and  with  the  statute  requiring  deeds  for  the  conyeyance 
^  freehold  interests.    1  iZ.  &  738,  §  137. 

In  my  opinion,  the  principle  upon  which  the  decision  of  the 
ooort  below  rests,  would  substantially  repeal  the  common  law 
rule  and  the  statutes  above  referred  to ;  for  there  is  no  interest 
in  the  lands  whidi  may  not  be  made  tiie  subject  of  such 
ineyocable  license.  As  has  been  well  said  by  Mr.  Chtttt,  '^  If 
4  penon  could  acquire  a  perfect  right  by  a  license,  any  one  has 
only  to  get  a  person  to  swear  to  a  parol  license  by  thft  owner  of 
land  to  build  a  house  upon  it,  and  thereby  without  any  con- 
fsyance  by  deed,  he  would  acquire,  in  e£fec^  all  the  beneficial 
right  of  an  owner  in  fee."  1  Oen.  Prac  339 ;  Benedict  p. 
Benedict,  5  Day,  464  ;  Browne  on  Stat,  of  Frauds,  §  29. 

We  haye  been  referred  to  no  reported  cases  having  any  ten- 
dency to  sustain  the  decision  that  the  license  in  question  was 
irreyocable,  except  those  of  Berick  v.  Kern,  14  Serg.  it  R.  267» 
and  Hepburn  v.  McDowell,  17  Id.  383.  The  last  of  these  imscs 
QDatains  nothing  inconsistent  with  the  rule  to  be  di^uoed  from 
fibe  cases  to  which  I  have  referred,  excepting  the  approval  by 
the  judge  who  delivered  the  opinion,  of  the  case  of  Berick  v. 
Kern.  The  latter  case,  treating  it  as  one  of  license  and  not  of 
Qontract,  is  certainly  not  law  in  this  State,  if  it  is  anywhere 
beyond  t^e  jurisdiction  in  which  it  was  decided.    Jamieson  r. 

SiUeman,  3  Dwr,  255,  261 ;  1  Washh.  on  Real  Prop.  400,  note. 
be  note  of  Messrs.  H jlrs  and  Wallaob  to  the  case  of  Berick 
fi  Kern,  2  Am.  Lead.  Cas.  514, 1st  ed.,  so  Cur  as  an  attempt  is 
made  to  sustain  the  soundness  of  that  decision,  is  not  very 
■atisfactory  in  its  reasoning,  and  the  learned  authors  seem  not 
to  have  much  in  the  way  of  authority  to  support  it  The  effort 
to  sustain  it  appears  to  have  deprived  the  note  of  the  clearness 
and  consistency  which  usually  characterise  the  notes  in  that 
fidvable  work. 
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The  English  cases  which  hare  been  sapposed  to  give  some 
(Ripport  to  the  doctrine  of  the  irreyooabilitj  of  ficenses  under 
vncb  circnmstanccB  as  this  case  presents,  were  reriewed  bj 
Baron  ALDEBSOiTy  in  the  opinion  before  referred  to,  and  their 
insufficiency  to  sustain  that  doctrine  was  cleariy  demonstrateil. 

There  is  another  class  of  cases  which  have  been  invoked  i& 
support  of  the  same  doctrine,  riz :  where  the  owners  of  lands 
who  have  encoaruged  others  to  expend  money  upon  thei^ 
under  an  erroneous  opinion  of  title,  haye  been  prohibited  from 
afterward  asserting  their  legal  rights.  Wendell  r.  Bensselaer,  1 
Johns.  CL  344.  The  basis  of  these  cases  is  ftaud  on  the  part 
of  the  owner  of  the  land;  and  where  the  person  making  ths 
^expenditure  knows  the  state  of  tiie  title,  he  makes  it  at  his 
peril,  and  acquires  no  equitable  rights  against  the  owner 
tiiereby.  Browne  on  Stai.  of  Frauds,  {  29. 
.  The  doctrine  of  the  presumption  of  a  grant  arising  firom 
twenty  years'  adyerse  possession,  has  been  urged  in  support  <|f 
tiie  plahitiffif  claim ;  but  where  one  enters  and  holds  in  pur- 
ssanoe  of  a  lieense,  the  holding  is  not  adyerse,  and  no  snc^ 
pi'esumption  can  arise  out  of  it 

It  follows  from  what  has  been  said,  that  the  enlj  right  whidi 
William  Utter  possessed  at  the  time  of  the  execution  of  his 
mortgage  to  Johnson,  to  so  much  of  his  water-power  ips 
depended  upon  the  license  of  Henry  Clarke,  was  the  right  to 
the  use  of  such  power  so  long  as  the  heirs  or  assigns  of  Heni;^ 
Clarke  saw  fit  to  allow  such  use,  and  no  longer.  That  rigUb 
was  merely  personal,  and  was  not  susceptible  of  conyeyanee  to 
^another  party.  Browne  on  Stat,  of  FraudSy  %  22.  Johnsoiv, 
therefore,  derived  no  title  to  that  portion  of  the  water-power 
through  the  mortgage  of  Utter.  As  Henry  Clarke  owned  upojn 
one  side  of  die  riyer,  and  Isaiah  Htlliard  upon  the  other,  where 
the  same  was  erected,  each  was  the  owner  of  one-half  the 
JthHRam,  and  consequently  this  deficiency  of  title  in  Johnson 
extended  to  one-half  of  the  water-power. 

As  to  the  other  half  of  the  stream,  Utter  had  a  perfect  title, 
«o  far  as  related  to  the  right  to  maintain  the  dam  for  the  long 
term  qiecified  in  his  lease  from  Hilliard,  and  to  draw  the  water 
from  the  riyer,  and  through  the  canal  for  its  whole  length,  ex- 
oepting  that  part  where  it  crosses  the  lands  of  Thicr  JohiDi^n, 
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ind  in  that  respect  his  right  (upon  the  principles  aboye  laid 
down)  depended  entirely  upon  the  pleasnre  of  Thier  Johnson^ 
or  of  those  who  may  hare  become  JiU'WiioeatmL  That  right, 
toOy  derived  fh>m  the  license  of  Thier  Johnson,  wasmexely  per- 
•onaly  and  did  not  pass  by  force  of  the  mortgage  to  William 
Johnson. 

Utter,  howeyer,  had  power  to  convey  the  entire  right  to  his 
half  of  the  water-power,  subject  to  the  right  of  Thier  Johnson 
to  revoke  the  license  allowing  the  maintenance  of  the  canal 
and  the  flow  of  the  water  through  his  land. 

^e  question  then  arises,  whether,  by  the  mortgage  to 
Johnson,  Utter  conveyed  all  the  right  which  he  possessed  in 
this  half  of  the  water-power  (which  would  give  to  the  mort- 
gagee a  perfect  title,  with  the  exception  of  the  right  to  main- 
tain the  canal  and  conduct  the  water  across  Thier  Johnson's 
land),  or  only  so  much  of  his  right  as  was  comprised  within 
the  boundaries  of  the  eleven  acres  described  in  the  mortgage. 

I  entertain  no  doubt  upon  this  question.  At  the  time  when 
(he  mortgage  was  executed,  the  mill  was  in  operation,  its 
l^achinery  being  driven  by  water  drawn  from  the  river,  by 
means  of  the  dam  and  canal,  and  such  right  to  the  water- 
power  as  the  mortgagor  possessed,  not  depending  upon  mere 
ficense,  and  therefore  incapable  of  conveyance,  passed  by  the 
mortgage  to  the  mortgagee.  Huttemeier  i;.  Albro,  18  JVl  K 
48.  It  is  not  material  in  this  respect,  that  the  conveyance 
does  not  contain  the  word  "  appurtenances,''  or  any  equivalent 
expression,  nor  that  it  contains  no  reference  to  the  mill.  The 
deed  is  to  be  interpreted  as  though  it  had  been  executed  and 
delivered  between  the  parties  in  view  of  the  premises,  and 
thus  interpreted,  it  must  be  held  to  convey  the  mill,  as  sudi,  as 
fiilly  and  completely  as  if  it  had  been  expressly  named  in  the 
grant,  and  with  the  mill,  all  the  appurtenances,  which  were  at 
the  time  connected  with  it,  and  which  gave  it  its  value  as  a 
ncnll,  so  far  as  the  grantor  had  power  to  convey  the  same.  This 
is  expressly  decided  in  the  case  of  Oakley  v.  Stanley,  5  Wend. 
6^,  and  there  is  nothing  in  the  case  of  Tabor  t^.  Bradley,  18 
1(.  T.  109,  under  the  peculiar  circumstances  disclosed  in  that 
Qfrn^  which  is  inconsistent  with  this  position. 

William  Johnson,  therefore,  by  virtue  of  his  mortgage  and 
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its  foreclosure,  obtained  a  title  to  one-half  of  the  water-power, 
Bubjeet  to  the  right  of  Thier  Johnson  to  stop  the  flow  of  the 
stream  across  his  premises  at  pleasure,  and  perhaps  subject  also 
to  a  forfeiture  of  his  right  to  the  water  in  case  of  default  in 
payment  of  the  rent  on  the  lease  of  Hilliard.  The  couTeyanoe 
of  the  mill  did  not  operate  as  an  assignment  of  the  whole  in- 
terest of  the  lessee  in  the  demised  premises,  but  only  of  his 
right  to  xnaintain  the  dam  and  canal,  and  to  conduct  the 
water  across  such  premises.  If  the  lands  leased  possessed 
value  for  any  other  purpose,  to  that  extent  the  interest  of  the 
lessee  was  not  affected  by  the  mortgage  to  Johnson,  but  passed 
to  Francis  A.  Utter  on  the  assignment  of  the  lease  to  hinu 
The  rent  in  such  case  would  doubtless  be  apportioned  between 
the  assignees  according  to  the  value  of  their  several  interests. 
QUb.  an  Rents,  153;  3  Kent  Cam.  470;  Van  Bensselaer  v. 
Bradley,  3  Den.  135, 143. 

This  qualified  title  to  one-half  the  waters  of  the  river  was 
vested  in  the  plaintiffs  at  the  time  of  the  commencement  of  the 
action,  and  it  constituted  the  extent  of  their  tUle  to  the  water- 
power  which  they  were  using  at  the  time  of  the  interference  by 
the  defendants.  What  right  they  had  as  licensees  or  otherwise 
to  the  other  half  of  the  waters  of  the  river,  depends  upon  the 
state  of  the  title  to  that  half,  which  is  next  to  be  considered. 

It  has  already  been  shown  that  the  title  to  one-half  the 
waters  of  the  river,  notwithstanding  the  license  to  Utter  and 
what  was  done  by  him  in  pursuance  of  such  license,  remained 
in  Henry  Clarke  at  the  time  of  his  death,  as  he  had  the  right 
at  any  time  during  his  life  to  revoke  the  license,  remove  the 
dam  and  apply  the  waters  to  any  use,  or  allow  them  to  flow  in 
their  natural  channel  This  title  passed  by  his  will  to  his 
three  sons,  and  remains  in  them  still,  so  far  as  the  case  shows, 
unless  it  passed  to  Ethan  Clarke,  by  virtue  of  the  conveyance 
of  the  farm  by  them  to  him  on  May  7, 1831.  The  description 
in  that  conveyance  begins,  '^  at  a  stake  and  stones  on  the  west 
bank  of  the  Unadilla  river,**  as  a  starting  point  in  the  boun- 
dary line,  and  runs  thence  by  courses  and  distances  around  the 
tsirm  until  it  comes  again  *'to  the  Unadilla  river,**  and  rona 
^thence  down  the  west  bank  of  the  Unadilla  river   as  it 
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Trinds  and  turns,  to  the  place  of  be^nning.''  The  words  **  to 
the  XJnadilla  river/'  according  to  the  tisnal  interpretation  of 
rach  an  expression  in  conyeyancesy  would  carry  the  line  to  the 
Center  of  the  river,  as  the  general  rule  is  that  where  a  line 
touches  the  river  it  goes  to  the  center;  but  the  words  are 
entirely  consistent  with  an  interpretation  which  should  stop 
Ihe  line  at  the  margin  or  bank  of  the  river ;  and  whether  the 
Me  or  the  other  interpretation  should  be  given  to  them  must 
depend  upon  the  apparent  intention  of  the  parties,  to  be  deter- 
mined by  reference  to  the  other  portions  of  the  deed.  Tho 
4>ther  expressions  of  the  deed  which  have  reference  to  the  rivef, 
i  think  show  a  clear  intention  to  limit  the  operation  of  the 
giant  to  the  bank  of  the  river.  The  starting  point  is  unequiv- 
ocally from  *^  the  bank,''  and  not  from  the  center  of  the  river, 
and  if  the  last  line  in  the  description  is  confined  to  the  center 
of  the  river,  it  cannot  run  ^*  to  the  place  of  beginning,"  as  the 
description  requires;  and  if  it  starts  from  the  center  of  the 
river,  and  runs  ^^  to  the  place  of  beginning,"  it  would  neith^ 
^Uow  the  center  of  the  river  nor  *'  the  west  bank  as  it  winds 
tthd  turns,"  according  to  the  description  in  the  deed.  From 
ihe  terms  of  the  deed  alone,  I  think  it  must  be  held  to  convey 
the  fJEum  to  the  west  bank  of  the  river  only,  leaving  the  title  to 
the  river  and  the  land  covered  by  it  in  the  grantors.  See 
Ohild  V.  Starr,  4  Hilly  869.  This  construction  is  strongly  con- 
firmed by  the  circumstances^  which  may  properly  be  consider- 
M  as  bearing  upon  the  interpretation  of  the  deed,  that  the 
river  was,  at  the  execution  of  the  deed  by  the  grantors,  con- 
trolled and  used  by  their  father's  flriend,  in  pursuance  of 
license  granted  by  him  ten  years  before  his  death,  and  which 
he  had  not  seen  fit  during  his  lifetime,  nor  the  grantors,  his 
JK>n8,  after  his  death,  to  revoke. 

It  will  thus  be  seen  that  the  right  to  that  part  of  the  water 
which  is  not  vested  in  the  plaintiffs  remains  in  the  three  sons, 
devisees,  of  Henry  Clarke.  Ethan  Clarke  obtained  no  title  to 
it  by  his  deed  from  them,  and  consequently  conveyed  none  by 
his  devise  to  Francis  A.  Utter.  The  defendants,  therefore, 
wwe  (mtirely  without  right  to  interfere  with  the  dam,  or  to 
divert  the  water  of  the  river  from  the  plaintiff's  factory. 

The  only  remaining  question  is  whether  the  plaintiffs,  are 
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entitled  to  recover  damages  for  the  diversion  0/  tho  water.  It 
appears  that  the  whole  stream  was  diverted  from  their  fectory, 
and  as  their  title  to  half  of  it  was  complete,  so  long  as  Mr. 
Thier  Johnson  allowed  it  to  flow  across  his  premises,  there  can 
be  no  doubt  of  their  right  to  recover  the  damages  occasioned 
by  the  diversion  of  such  hal£  In  regard  to  the  other  half, 
fheir  right,  so  long  as  the  license  to  use  it  remained  unrevoked, 
was  a  perfect  possessory  right,  sufficient  to  sustain  an  action 
for  its  diversion  against  strangers.  The  referee  reported  that 
the  license  had  never  been  revoked,  by  which  I  understand 
that  there  had  been  no  direct  revocation  by  Henry  Clarke,  or 
his  successors  in  interest  The  death  of  the  original  licensor 
was  itaelf  a  revocation  (1  Washb.  on  Real  Prop.  399,  §  9),  but 
it  was  optional  with  his  devisees  to  enforce  the  revocation  or 
renew  or  continue  the  license,  and  their  acquiescence  in  the 
use  of  the  water  by  the  licensee  and  his  successors,  itom  the 
death  of  their  father  in  1831,  until  the  time  of  the  commence- 
ment of  this  action  in  1847,  without  interfering  with  or  for- 
bidding such  use,  may  doubtless  be  regarded  as  sufficient  evi- 
dence of  the  confirmation  of  the  license,  by  them,  in  favor  of 
the  successive  occupants  of  the  mills.  The  plaintiffs  were, 
tlierefore,  entitled  to  recover  the  damages  which  they  sustained 
by  the  diversion  of  the  water,  unless  a  revocation  of  the 
license  by  the  devisees  of  Henry  Clarke  prior  to  such  diver- 
sion, can  be  shown.  As  the  license  was  held  irrevocable  on 
the  former  trial,  there  was  no  object  in  the  introduction  of 
proof  of  such  revocation,  if  it  existed,  as  it  would  have  been, 
under  that  ruling,  wholly  unavailing. 

The  judgment  of  the  supreme  court  should  be  reversed  and 
a  new  trial  should  be  granted,  as  against  the  defendant  Francis 
A.  Utter,  with  costs  to  abide  the  event. 

The  defendant,  Ethan  Clarke,  has  not  appeded  flrom  the 
judgment  of  the  general  term,  of  the  supreme  court,  and  that 
judgment  as  against  him  remains  undisturbed. 

Isaiah  Hilliard,  who  is  named  in  the  papers  as  a  defendant, 
does  not  appear  to  have  been  served  with  process,  or  to  have 
appeared  voluntarily,  and  he  is  not  therefore  a  party  to  the 
action.  The  judgment  dismissing  the  complaint  as  against 
the  defendants,  William  Utter  and  Morris  W.  Utter,  has  not 
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been  appealed  from;  consequently  they  hare  ceased  to  be 
parties,  although  their  names  are  still  continued  in  the  x>aperai 
In  all  future  proceedings  Francis  A.  Utter  alone  will  be  the 
only  proper  party  defendant 

HoGEBOOM,  J^  delirered  the  following  opinion^ — This  is  an 
appeal  by  the  defendant,  Francis  A.  Utter,  from  a  judgment  for 
the  plain  tiffsy  entered  upon  the  report  of  a  referee,  and  affirmed 
by  the  supreme  court  at  general  term. 

The  action  was  brought  to  establish  and  declare  the  righta 
of  the  plaintiffs  in  and  to  a  certain  water-power,  arising  m^  and 
flowing  from,  the  Unadilla  river,  in  the  county  of  Otsego,  to 
restrain  the  defendants  from  the  diversion  of  the  water,  and  to 
recover  damages  for  the  diversion  already  made.  The  judg« 
meut  appealed  from  was  in  favor  of  the  plaintiff  in  all  these 
particulars. 

The  rights  claimed  by  the  plaintiffs  and  sustained  by  the 
judgment,  are  to  maintain  a  dam  across  the  west  branch  of  the 
Unadilla  river,  and  a  canal  or  ditch  leading  therefrom  to  the 
hoe  fiEtctory  of  the  plaintiffs,  some  distance  below;  and  to  pass 
through  such  canal  so  much  of  the  waters  of  the  Unadilla 
river  as  shall  be  necessary  to  operate  the  plaintiffs'  works  in  the 
manner  and  to  the  extent  they  have  been  hitherto  enjoyed. 

The  dam  was  erected  in  1821,  across  thct  Unadilla  river,  by 
William  Utter,  who  did  not  own  the  lands  on  either  side  of  the 
stream  at  that  point — the  dam  on  the  north  or  west  shore  rest^ 
lug  on  lands  of  Henry  Clarke,  and  on  the  south  or  east  shore, 
on  lands  of  Isaiah  Hilliard.  The  canal  passed  southerly  from 
the  south  side  of  the  stream  through  lands  of  Isaiah  Hilliard, 
then  into  and  through  those  of  Thier  Johnson,  then  into  and 
through  a  four  acre  lot  of  William  Utter,  then  iuto  an  eleven 
acre  lot  of  William  Utter,  on  which  last  mentioned  premises 
the  factory  of  the  plaintiffs  is  situated. 

The  plaintiffs  claim  title  thereto,  and  to  the  water-power  in 
question,  through  William  Utter— Utter  having  mortgaged  the 
eleven  acre  lot  at  an  early  day,  and  after  he  had  erected  his 
manufacturing  works,  to  William  Johnson,  Jobnson  having 
foreclosed  the  mortgage,  and  on  such  foreclosure  become  the 
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purchaser,  and  haring  snbseqaently  conreyed  the  same  to  tho 
plaintifb. 

The  defendants  chiim  under  Henry  Clarke,  who  died  in  1831, 
haying  devised  the  premises  on  the  west  side  of  the  riyer,  on 
which  the  plaintiffs'  dam  abutted,  to  his  three  sons.  They 
conveyed  to  Ethan  Clarke ;  and  the  latter  granted  to  Francis 
A*  Utter,  by  an  instrument  under  seal,  the  ezdudve  privilege 
of  maintaining  so  much  of  the  mill  as  was  located  on  said 
Clarke's  premises,  and  also  the  privilege  of  controlling  the  wa- 
ter by  dams  and  dykes  to  the  center  of  the  stream,  for  fifteen 
rods  above  the  dam,  and  below  the  dam  to  the  south-eastern 
terminus  of  Clarke's  land.  A  question  is  made  whether  the 
deed  to  Ethan  Clarke  carried  him  farther  east  than  to  the  west 
bank  of  the  stream,  instead  of  to  the  center,  as  the  defendants 
claim.  This  question,  if  important,  will  be  subsequently  con- 
sidered. 

The  defendants  also  make  claim  to  the  land  where  the  dam 
is  located,  and  adjoining  the  same  on  the  south  or  east  side  of 
the  stream.  This  claim  is  through  William  Utter,  who  in 
1824  obtained  a  lease  of  the  same  from  Isaiah  Hilliard,  the 
then  owner,  for  ten  thousand  years.  In  1839,  William  Utter, 
in  consideration  of  fifty  dollars  advanced  by  Francis  A.  Utter, 
assigned  to  him  and  to  his  brother,  Jacob  Sherrill  Utter,  the 
lease  above  mentioned,  from  Hilliard  to  William  Utter. 

Francis  A.  Utter  is  the  principal  defendant,  and  the  other 
defendants  are  made  parties  to  the  suit  as  having  co-operated 
with  him  in  the  act  of  tapping  the  dam  and  diverting  the  wa- 
ter, which  led  to  the  institution  of  the  suit. 

The  defendants  thus  claim  to  have  had  the  ownership  and 
the  rightful  control  of  both  banks  of  the  stream  at  the  places 
where  the  dam  at  its  opposite  extremities  touched  the  shore, 
and  consequently  to  have  had  the  legal  right  to  control  the 
danu  and,  if  they  pleased,  to  divert  the  water,  inasmuch  as  the 
pbdntiflb  are  not  riparian  proprietors  on  the  stream  below. 
They  farther  claim  that,  whether  their  acts  were  lawfal  or  un- 
lawftil,  they  are  not  answerable  to  the  plaintiffs,  whom  they 
insist  not  to  be  either  the  lawful  proprietors  of  the  dam,  or  of 
the  water-power,  or  of  the  right  to  divert  and  draw  the  water 
through  the  canal  to  their  works. 
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The  plaintifi*  clwm  ariaes  in  this  wise :  When  William  Ut- 
ter huilt  his  dam  across  the  river,  in  1821,  and  before  he  cou- 
stracted  the  same,  he  obtained  the  verbal  consent  and  permis- 
sion of  Henry  Clarke  to  abut  the  north  or  west  end  of  the  dam 
on  his  land.  This  license  was  never  revoked.  On  the  opposite 
side  of  the  stream  William  Utter,  as  before  stated,  obtained 
from  Hilliard,  in  1824,  a  lease  of  the  land  for  ten  thousand 
years.  He  also  obtained  from  Thier  Johnson,  across  whose 
Iimds  the  canal  passed  after  leaving  those  of  Hilliard,  a  verbal 
consent  to  construct  said  canal  across  his  lands.  This  license 
has  never  been  revoked.  The  residue  of  the  lands  over  which 
the  canal  passed — being  the  four  acre  lot  and  the  eleven  tJ^e 
lot — were  lands  belonging  to  William  Utter  himseUl 

**  In  1821  or  1822,  William  Utter  erected  on  the  eleven  acre 
lot  a  saw-mill  and  carding  and  clothing-dressing  worlds,  and 
placed  therein  machinery  proper  to  be  used  in  such  works,  and 
(^mted  the  same*  the  propelling  power  being  the  water  drawn 
from  said  dam  through  said  canal." 

So  far  as  appears,  this  use  of  the  dam,  the  water,  the  canal, 
the  mills  and  machinery,  continued  without  objection  or  int^- 
ruption  up  to  1846.  In  that  year  the  plaintiff  Babcock,  for 
the  benefit  of  all  the  plaintiffs,  contracted  to  purchase  the 
same  from  the  then  owner,  Johnson,  and  in  August^  1846,  ob- 
tained from  Johnson  a  quitclaim  deed  of  the  eleven  acres.  In 
November,  1846,  he  conveyed  an  undivided  interest  therein  to 
the  other  plaintiffs. 

*^  After  such  pnrchase  the  plaintiff^  removed  the  buildings 
used  by  Utter  for  the  saw-mill  and  clothing  works,  and  erected 
in  their  stead  a  valuable  building  for  a  hoe  factory,  and  used 
the  same  for  that  purpose,  propelling  the  machinery  therein 
with  the  water  from  the  dam  erected  by  sai^  Utter  as  aforesaid^ 
through  said  canal  or  ditch.'' 

The  said  Utter  and  others,  who  occupied  the  eleven  act^ 
and  carried  on  the  mills  and  machinery  thereon,  found  it 
necessary  on  several  occasions  to  repair  the  said  dam,  and  for 
that  purpose  to  use  gravel  from  a  pit  on  the  lands  of  Henxy 
Clarke,  or  those  claiming  under  him.  And  before  making 
such  repairs  on  some  of  such  ocoasionsi  leave  to  go  on  to  aaid 
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fimn  to  get  said  grayel  to  repair  the  dam  was  asked  of  said 
owners  or  occapantSy  and  granted. 

On  some  two  or  three  or  more  occasions,  while  William 
Utter  was  in  poisession,  permission  was  asked  from  Henry 
Clarke  to  go  upon  his  land  to  repair  the  dam.  The  right  of 
Utter  and  those  claiming  nnder  him  to  maintain  said  dam  and 
ditch,  and  draw  water  through  said  ditch,  was  never  called  in 
question  by  any  of  the  owners  of  the  lands  on  which  said  dam 
abutted,  and  oyer  which  said  canal  or  ditch  was  dug,  until 
after  the  contract  was  entered  into  between  said  Johnson  and 
Babcock  for  the  purchase  of  said  eleren  acres. 

The  mortgage  by  Utter  to  William  Johnson,  before  men- 
tioned, was  giTen  in  1831,  upon  the  eleven  acre  lot  on  which 
the  mills  and  machinery  stood  and  were  operated.  It  de* 
scribed  the  premises  by  metes  and  bounds,  but  without  the  word 
^  appurtenances,''  or  other  equivalent  words.  It  was  foreclosed 
in  1834  and  1835,  and  the  premises  were  purchased  by  the 
mortgagee,  who  entered  into  the  occupation  thereof,  and,  as 
before  stated,  subsequently  sold  and  conveyed  the  same  to 
Henry  H.  Babcock,  for  himself  and  the  other  plaintiffs. 

On  this  state  of  facts,  the  plain tifib  claim  that  the  constino* 
tion  of  the  dam  and  the  ditch,  the  mills  and  the  machinery, 
under  the  Terbal  permission  of  the  owners  on  both  sides  of  the 
stream,  never  withdrawn,  and  the  written  lease  of  the  owner 
on  the  south  side,  the  erection  of  valuable  buildings  and  the 
expenditure  of  large  sums  of  money  for  the  apparent  purpose 
of  a  continuing  and  permanent  business,  before  the  eyes  and 
in  the  presence  of  the  owners  of  the  land  on  both  sides  of  the 
stream,  and  the  continued  operation  of  these  improvements  for 
manufacturing  purposes  for  a  long  series  of  years,  without 
objection  or  interference,  constitute,  in  equity,  an  irrevocable 
license  from  such  owners  to  the  continued  use  of  the  stream 
for  the  purpose  named,  and  perpetually  forbid  any  interference 
on  the  part  of  such  owners  with  privileges  thus  enjoyed  by 
their  express  consent  and  permission,  and  that  the  plaintiffs 
are  the  legitimate  successors  to  the  rights  thus  granted  to 
William  Utter,  under  the  mortgage  foreclosure,  as  incidents 
and  appurtenances  to  the  ownership  of  the  eleven  acres,  not- 
withstanding the  mortgage  did  not  in  terms  contain  $my  refer- 
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ence  to  to  the  dam^  canal,  water-power,  or  the  mode  of  the  use 
thereof. 

The  position  of  the  defendants,  on  the  other  hand,  is  that 
the  right  to  abut  the  dam  on  the  shores  of  the  river  was  a 
right  pertaining  to  real  estate,  and  involyed  an  interest  in 
lands  which  could  not  pass  or  be  conferred  othennse  than  by 
deed  or  writing ;  that  the  license  was  verbal  and  without  con- 
sideration, and  liable  at  any  time  to  be  withdrawn  or  revoked; 
that  it  could  not  ripen  into  a  right  by  lapse  of  time,  because 
there  was  no  adverse  possession,  but  one  always  held  and 
enjoyed  in  subordination  to  the  rights  of  the  true  owner ;  that 
whatever  may  have  been  the  rights  of  Utter,  they  did  not  pass 
by  the  foreclosure  of  the  mortgage  to  Johnson,  inasmuch  as 
the  rights  now  in  question  were  not  mentioned  or  alluded  to 
in  that  conveyance,  nor  in  the  proceedings  to  consummate  title 
thereon ;  and  that,  therefore,  whatever  may  be  the  rights  of 
the  defendants,  the  plaintiffs  are  not  in  a  condition  to  institute 
or  maintain  this  suit  for  want  of  the  requisite  interest  in  the 
subject  matter  involved. 

They  further  contend  that  the  purchase  by  the  defendants 
of  Henry  Clarke's  interest,  in  the  mode  appearing  by  the 
proofs,  vested  in  them  the  title  of  Henry  Clarke  to  the  lands 
on  the  west  side  of  the  stream  to  the  center  thereof;  and  the 
assignment  by  William  Utter  to  them  of  the  Hilliard  lease 
vested  in  them  the  title  of  Hilliard  during  the  continuance  of 
the  lease  to  the  lands  on  the  north  side  of  the  stream,  to  the> 
center  thereoC 

These  are  the  questions  to  be  considered  In  examining 
them  it  will  be  convenient  to  inquire :  1.  What  were  the  rights 
of  William  Utter  in  the  premises  in  question  prior  to  the  fore- 
closure of  the  Johnson  mortgage,  and  independent  of  the  mort- 
gage ?  2.  What  right  became  vested  by  the  mortgage  and  the 
foreclosure  thereof  in  William  Johnson,  and  through  him  in 
the  plaintiffs  ? 

Let  us  see  what  has  been  the  course  of  adjudication  on  this 
subject 

The  question  to  be  determined  in  this  case  is  a  difBcult  one^ 
and  the  cases  are  by  no  means  uniform,  and  perhaps  no  well 
defined  rule  can  be  extracted  from  them. 
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The  first  question  to  be  determined  is,  whether  the  permis- 
sion to  build  the  dam  and  abnt  the  same  upon  the  lands  of 
Henry  Clarke  was  a  mere  license^  or  an  interest  in  lands. 
The  distinction  between  the  two  is  perhaps  as  accurately  de- 
fined in  the  leading  case  of  Mumford  v.  Whitney,  15  Wend. 
380,  as  in  any  other.  A  license  is  an  authority  to  enter  upon 
the  lands  of  another  and  do  some  act  or  series  of  acts  thereon, 
without  passing  or  intending  to  pass  an  estate  therein.  When 
the  permission  partakes  of  the  latter  character  it  loses  the  char- 
acter of  a  mere  license  and  then  becomes  an  interest  in  lands. 

The  former  may  be  by  parol ;  are  valid,  though  not  in  writ- 
ing; are  usually  founded  in  personal  confidence,  and  not 
assignable ;  are  generally  revocable,  but  sometimes  irrevocable ; 
confer  complete  protection  until  revoked;  are  always  revocable 
when  executory,  and  generally  irrevocable  when  executed.  The 
latter  are  required  by  the  statute  of  frauds  to  be  in  writing, 
and  are  void  if  not  so,  inasmuch  as  they  pass  or  confer  an  es- 
tate in  the  land,  and  it  is  against  the  policy  of  the  law,  as  well 
as  against  the  explicit  directions  of  the  statute,  that  they 
should  have  force  and  validity  unless  manifested  in  writing. 
See  also  Wolfe  v.  Frost,  4  Sandf.  Ch.  72. 

I  think  it  also  sufficiently  clear  that  permission  to  build  a 
dam  across  a  stream  of  water,  and  abut  the  same  upon  the 
lands  of  another,  when  designed  not  merely  for  temporary  but 
permanent  use  with  a  view  to  collect  and  divert  water  for  mill- 
ing and  manufiicturing  purposes,  is,  under  the  decisions  of  our 
courts,  of  a  nature  which  passes  an  interest  in  lands,  and  if  it  is  to 
possess  the  characteristics  of  a  right  instead  of  a  mere  license, 
must,  in  order  to  confer  such  right  and  to  operate  as  a  com- 
plete protection  to  the  licensee  or  grantee,  be  in  writing.  Such 
was  the  express  decision  m  Mumford  v.  Whitney,  supra.  See 
also  Thompson  v.  Gregory,  4  Johns.  81 ;  Jamieson  v.  Slilleman, 
3  DucTy  255 ;  Jackson  r.  Babcock,  4  Johns.  418 ;  Miller  v.  Au- 
burn &  Syracuse  R.  IL  Co.,  C  /TiK,  CI ;  Brown  r.  Woodworth, 
5  Barb.  550 ;  Pitkin  v.  Long  Island  R.  R.  Co.,  2  Barb.  Ch.  221. 

Notwithstanding  the  weight  of  adjudication  in  regard  to  the 
nature  of  such  an  interest  and  the  necessity  of  a  writing  or 
a  deed^to  give,  it  complete  efficacy,  there  are  many  cases  which 
hold  that  llie  licensee  who  relies  in  good  faith  upon  the  license 
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giren,  and  acts  upon  it  and  makes  permanent  improTements, 
is  not  altogether  remediless.  Thus  in  Wood  v.  Lake,  Sctjfer,  3, 
a  parol  agreement  to  stack  coals  on  part  of  a  close  for  soTen 
years  with  the  nse  of  that  pari  of  the  close  was  held  good.  So 
in  Mamford  v,  Whitney,  15  Wend  387,  it  is  said  that  a  license 
to  enter  upon  land,  while  it  remains  executory,  may  be  revoked 
at  pleasure ;  but  when  executed,  it  in  general  can  only  be  ro- 
Tokcd  by  placing  the  other  party  in  the  same  situation  in 
which  he  stood  before  he  entered  upon  its  execution.  * 

In  Winter  r.  Brockwell,  8  East,  308,  where  the  defendant^ 
with  the  consent  and  approbation  of  the  plaintiff,  placed  a 
sky-light  oyer  an  open  area  abore  the  plaintilTs  window,  by 
means  of  which  light  and  air  were  prerented  from  entering, 
and  the  plaintiff,  after  it  was  done,  gave  notice  to  hare  it 
removed.  Lord  Ellenbobouoh  held,  on  the  trial,  that  the 
license  having  been  acted  on,  and  expense  incurred,  it  could  not 
be  recalled,  without  offering  to  pay  all  the  expenses  incurred 
under  if.  The  defendant  had  a  verdict,  and  a  new  trial  was 
denied. 

In  Berick  v.  Kern,  14  Serg.  S  IL  267,  the  defendant  had 
given  the  plaintiff  permission  to  divert  a  stream  of  water  and 
to  jMiss  the  same  over  defendant's  land  for  the  purpose  of  pro« 
l^elling  a  mill  which  the  plaintiff  thereafter  built  on  his  own 
land.  The  court  held  the  license  irrevocable  after  the  expense 
had  been  incurred ;  that  a  license  may  become  an  agreement  on 
valuable  consideration,  for,  when  the  grantee  has  made  improve- 
ments, or  invested  capital  in  consequence  of  it,  he  has  become 
a  purchaser  for  a  valuable  consideration ;  and  that  equity  would 
decree  the  specific  performance  of  such  an  agreement ;  that  a 
right  under  a  license  was  co-extensive  with  the  object  intended, 
and  if  it  was  designed  to  be  permanent  in  character  and  a 
perpetual  exclusion  of  the  owners'  rights,  it  was  of  iinlimited 
duration. 

In  Wetmore  v.  White,  2  Cainetf  Cases  in  Err,  87,  an  executed 
parol  contract  for  the  damming  and  diversion  of  water  to  one 
side  of  the  stream,  the  opposite  shores  of  which  were  owned  by 
different  owners,  was  upheld  and  enforced  as  a  contract  for  its 
perpetual  diversion. 

In  Pieirepont  v.  Barnard,  6  X.  Y.  (2  Sdd.)  297,  it  was  held  by 
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this  court  that  a  parol  lioenge  to  cnt  and  carry  away  standing 
timber,  when  folly  executed  before  reTocation,  constitutes  a 
complete  protection  to  the  licensee ;  and  that,  notwithstanding 
there  was  an  agreement  between  the  parties  in  a  written  con* 
traet  for  the  sale  of  the  lands,  that  the  purchaser  should  not  cut 
any  timber  without  the  consent  or  approbation  of  the  vendor  in 
writing. 

It  is  not  to  be  denied  that^  determining  the  case  by  the  rules 
of  the  common  law,  there  are  a  large  number  of  apparently 
well-considered  cases  in  opposition  to  those  here  referred  to. 
They  are  almost  all  of  them  cited  in  the  leading  cases  of  Mum- 
taii  V*  Whitney  and  Pierrepont  v.  Barnard,  supra.  They  are 
quite  numerous,  and  many  of  them  I  think  irreconcilable  with 
the  doctrine  contained  in  most  of  the  foregoing  cases.  They 
are  so  fully  discussed  in  the  two  cases  above  cited  that  I  deem 
it  unnecessary  to  repeat  them  here,  otherwise  than  by  reference 
to  their  titles.  See  Cook  v.  Steams,  11  JfoM.  533 ;  Qreen  v. 
Armstrong,  1  Den.  550 ;  Moore  v.  Wait,  3  We$uL  104 ;  Fen- 
tinam  v.  Smith,  4  Bast^  108 ;  Hewlins  r.  Shippam,  5  Barn.  S 
Crew.  210 ;  Bryan  v.  Whistler,  8  Id.  288 ;  Thomson  t^.  Oregory, 
4  Johm.  81 ;  Jackson  v.  Buel,  9  Id.^  29& 

In  this  apparently  irreconcilable  conflict  of  authority  in  the 
courts  of  the  conunon  law,  it  is  proper  to  consider  whether  a 
more  liberal  rule  prevails  in  equity.  We  are  determining  this 
case  in  a  court  and  in  an  action  of  the  latter  description,  and  it 
JB  fit  that  we  should  examine  the  course  of  adjudication  in 
tribunals  of  that  description,  and  see  if  there  be  anything  there 
to  relax  the  unbending  rigor  of  the  common  law. 

In  Miller  v.  The  Auburn  &  Syracuse  B.  R  Co^  6  HiU,  63» 
already  quoted^  Justice  Cowxx  observes :  ^  How  far  the  cases 
mentioned  may  accord  with  the  rule  of  equity  which  some* 
times  enforces  parol  conveyances  made  on  valuable  oonsidera* 
tion  and  executed  by  possession,  it  is  not  necessary  to  inquire.'* 

In  Pierrepont  ft.  Barnard,  6  N.  T.  (2  SeUL^  304,  Justice  Obiik 

UT  observes:  ^  But  it  will  be  asked,  is  there  no  remedy  for  a 

party  who  has  proceeded  xmder  a  parol  license  and  expend^ 

hif  money  and  labor  on  the  timber  in  manufacturing  it  intO) 

lumber  ?    I  answer^  there  is  no  remedy  at  law,  any  more  thani 

there  is  in  a  caas  ^whiore  a  man  purchases  a  hundred  acres  ol 
'4 
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land  by  contract,  and  expends  a  thousand  dollars  in  improve- 
ments  npon  it,  and  is  sued  in  ejectment  by  the  owner  of  the 
legal  estate.  In  both  cases  lie  may  file  his  MU  in  chancery  for 
relief,  when  that  court  will  see  equal  and  exact  justice  done  to 
both  parties.  At  law  there  is  no  remedy,  and  the  defendant, 
before  he  can  hare  any  relief,  most  seek  it  at  the  door  of 
another  tribunal 

In  Berick  v.  Ecm,  14  Serg.  dk  H.  267,  before  quoted,  Justice 
OiBSOK  remarks,  in  a  cass  very  analogous  to  the  present^  that 
equity  would  decree  the  specific  performance  of  such  an  agree' 
ment. 

The  leading  cases  in  equity  are  collected  and  fireely  extracted 
from  in  Angell  on  Watercourses,  §§  318-325  inclusive.  I  will 
only  briefly  refer  to  a  few  of  them.  The  author  says  the  de- 
cisions of  the  courts  of  equity  proceed  on  the  principle,  not 
that  the  right  passes  by  parol  license  or  agreement,  but  that 
whereyer  one  party  has  executed  it  by  payment  of  money, 
taking  possession  and  making  valuable  improTements,  the 
conscience  of  the  other  is  bound  to  carry  it  into  execution,  and 
equity  will  compel  him  to  do  ii  Beferring  to  Le  Feyre  v. 
Le  Fevre,  4  Serg.  S  R.  241 ;  McKillip  v.  Cheany,  4  Watts,  317. 

So  when  one  stood  by  and  saw  his  watercourse  diverted, 
but»  instead  of  preventing  it,  encouraged  the  work  while  it 
was  going  on,  and  afterward  brought  his  action  at  law,  he  was 
restrained  by  injunction.  2  Eq.  Cos.  Abr.  523.  So  in  the 
case  of  long  possession  of  a  watercourse  by  the  plaintiff,  the 
defendant  having  cut  a  channel  on  his  own  land  and  set  up  a 
sluice  so  as  to  divert  the  stream,  a  decree  was  made  for  the 
plaintiii:    White  Church  v.  Hide,  2  Arh.  39L 

Lord  Chancellor  Cottenhah  in  Williams  v.  Earl  of  Jersey, 
1  Craig  &  Phil  Ch.  97,  says,  a  party  may  so  encourage  that 
which  he  afterward  complains  of  as  a  nuisance,  as  to  prevent 
him  from  complaining  of  it,  and  be  prevented  from  doing  so  by 
an  injunction,  and  that  it  was  the  duty  of  a  party,  seeing  a 
nuisance  in  course  of  erection,  to  give  notice  of  his  intention 
to  object. 

The  case  of  Wetmore  v.  White,  2  Cainei  Cases  in  Error,  87, 

has  been  before  referred  to.    The  judgment  was  unanimous, 

jmditlie  court  .held  that  a  paprol  agreement,  in  part  performed^ 
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was  not  within  the  statute  of  frauds.  In  Huhne  v.  Sheeyc,  3 
Oreen  {N.  J.)  Ch.  16,  the  use  of  water-gates  by  the  defendant 
for  four  yearSy  with  the  assent  of  the  comphiinantSy  was 
held  to  give  the  right  to  continue  them,  so  long  as  confined  to 
their  original  purpose. 

The  case  of  Berick  v.  Eem,  14  Serg.  S  R.  267,  before  refer- 
red to,  is  a  signal  instance  of  the  rule  which  a  court  of  equity 
enforces  in  cases  similar  to  that  under  consideration.  The 
court,  among  other  things,  says:  '^Aright  under  a  license, 
when  not  specially  restricted,  is  commensurate  with  the  thing 
of  which  the  license  is  an  accessory.  Permission  to  use  water 
for  a  mill,  or  anything  else  that  was  viewed  by  the  parties  as  a 
permanent  erection,  will  be  of  unlimited  duration,  and  survive 
the  erection  itself,  if  it  should  be  destroyed  or  fall  into  a  state 
of  dilapidation,  in  which  case  the  parties  might  perhaps  be 
thought  to  be  remitted  to  their  former  rights.  But  having  had 
in  view  an  unlimited  enjoyment  of  the  privilege,  the  grantee 
has  purchased,  by  the  expenditure  of  money,  a  right,  indefi- 
nite in  point  of  duration,  which  cannot  be  forfeited  by  non-user, 
unless  for  a  period  sufficient  to  raise  the  presiunption  of  a  re- 
lease.^ 

These  views  appear  to  me  to  be  sound,  and,  if  supported  by 
the  facts  of  this  case,  to  have  a  direct  and  decisive  bearing  upon 
the  present  controvers}'.  They  seem  to  establish  the  following 
propositions : 

First  The  permission  to  erect  a  dam  across  the  Unadilla 
river,  and  to  abut  the  same  upon  the  land  of  the  riparian 
owner,  whether  it  be  regarded  as  a  mere  license  or  as  conferring 
an  interest  in  land,  may  become,  under  certain  circumstances, 
irrevocable,  and  ripen  into  a  right,  notwithstanding  such  per- 
misnon  may  be  by  parol.  But  for  what  seems  to  be  the  weight 
of  authority  at  the  common  law,  I  should  have  had  some  doubt 
whether  such  permission  was  not  rather  a  license  than  an  ease- 
ment— a  privilege  to  employ  the  land  for  a  particular  purpose, 
rather  than  an  interest  in  the  land  itself—- revocable,  perhaps, 
in  its  nature,  while  executory.  And  perhaps  so,  after  it  was 
executed,  if  obviously  intended  as  merely  gratuitous  and  tem- 
porary in  its  operation;  but  not  revocable  after  it  was  ex- 
ecuted, if  originally  contemplated  to  be  perpetual,  or  so  reason* 
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ably  expected  to  be  by  the  licenAee,  and  if  it  was  followed  bysub^ 
stantial  erectiona  and  permanent  impiOTement^  made  wiiK  the 
knowledge  of  the  owner  of  the  land  and  without  objection  hj 
him,  and  therefore  with  hia  aoqoiesence  and  consent. 

Second.  The  same  considerations  arc  in  substance  applieabla 
if  the  permission  amount  to  an  easement  or  interest  in  land  in- 
stead of  a  mere  license  to  do  certain  acts  upon  it  Though 
such  an  interest  cannot  be  conferred  by  parol,  and  a  defense 
resting  upon  it  may  possibly  be  unavaUable  at  law,  yet  in  equity, 
if  the  grant  was  designed  to  be  unlimited  in  point  of  time, 
permanent  in  point  of  interest,  to  invite  large  outlays  of  money 
and  of  labor,  and  such  were  actually  mode  in  good  fiuth,  m 
honest  reliance  upon  the  perpetuity  of  the  grant,  and  with  the 
acquiescence  and  consent  of  the  owner  of  the  land,  he  is  im 
equity  estopped  from  violating  the  rights  thus  conferred,  and 
it  would  be  a  fraud  for  him  to  attempt  to  do  so. 

Thirds  The  right  of  the  plaintiff  to  relief  depends  upon  the 
establishment  of  these  facts.  If  the  license  was  designed  to  be 
of  temporary  duration  it  has  probably  long  since  expired.  If 
it  was  intended  to  be  restricted  to  the  saw-mill  and  clothing 
works  originally  erected,  and  to  business  of  that  description,  it 
cannot  be  enlaiged  so  as  to  embrace  manufactures  of  an  en- 
tirely different  and  essentially  permanent  character,  and  the 
right  of  the  plaintiff  in  any  eyent  to  a  perpetual  injunction  de* 
pends  upon  the  structures  and  improrements  b^g  perm*^ 
nently  devoted  to  the  purposes  for  which  the  grant  was  wig- 
inally  made.  When  they  cease  to  be  thus  appropriated,  the 
right  ceases,  and  the  privileges  revert  to  the  grantor  or  his  suo- 
cesiors  in  the  title. 

The  act  of  constructing  the  dam  was,  when  done^  justifiaUe^ 
It  was  done  with  the  permission  of  the  owners  of  the  land,  and 
was,  so  far,  an  executed  license.  It  was  done  for  a  mani&st 
purpose,  to  wit:  to  procure  a  head  of  water  and  to  divert  aueli 
water  from  the  bed  of  the  stream.  It  was  followed  in  the 
aame  year  by  the  construction  of  a  canal  over  lands  held  bj 
three  different  owners,  with  the  obvious  intent  to  appropriate 
the  water-power  to  milling  or  manu&oturlng  purposes  at  the 
terminus  of  the  canaL  It  was  followed,  in  the  same  or  the 
next  subsequent  year,  by  the  oonstniction  of  the  saw-mill  and 
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^ttding  and  cloth-dressiDg  woriu)^  to  the  operatkm  of  whicli 
Utter  and  his  successors  for  twenty-fiye  years  devoted  the  prop- 
«irty.  The  onners  on  both  sides  of  the  stream  saw  these  build- 
iiigs  in  <he  oonme  of  constraction  and  these  expaiditnres  being 
niada  They  must  Mcessarily  have  been  of  considerable  mag- 
nitude. The  qnestion  is,  what  effect  tibtey  had  upon  tibte  rights 
of  the  owners  of  the  land.  Could  the  license  be  revoked,  if 
they  saw  these  expenditures  going  on,  perceived  the  improve- 
ments to  be  of  a  permanent  character,  and  could  reasonably 
have  anticipated  these  results  at  the  outset  ?  I  am  of  opin- 
ion they  could  not  It  would  be  in  effect  giving  countenance 
to  fraud.  They  were  bound  to  object  in  season,  if  they  had 
lesson  to  anticipate  these  results.  They  had  no  right  to  stand 
dlontly  by  and  witness  large  expenditures  for  permanent  im- 
provements, without  interposing  any  objection.  If  the  per- 
mission was  gratuitous  it  ought  to  have  been  withheld.  The 
making  of  the  exp^ditures  constituted  in  effect  a  considera- 
tion. It  involved  the  payment  of  money  by  the  grantor  of 
the  plaintifEb,  and  resulted  in  harm  to  him  whether  it  was  or 
was  not  a  benefit  to  Clarke. 

The  effect  of  the  acquiescence  of  the  adjoining  owners  as  Ka 
estoppel  or  as  imparting  irrevocability  to  the  license,  depends, 
it  is  true,  in  part  upon  the  lapse  of  time,  in  part  upon  the 
amount  of  expenditures  made,  and  in  part  upon  the  perma- 
nency of  the  improvements  actually  made  or  reasonably  an- 
ticipated. No  doubt  the  license  could  have  been  revoked, 
before  it  was  executed.  Whether  it  could  be,  and  to  what  ex- 
tent, afterward,  must  depend,  I  think,  upon  circumstances. 
Did  the  adjoining  owners  know  that  a  dam  was  to  be  erected 
in  its  material  and  mode  of  construction  solid  and  permanent? 
Did  they  see  the  ditch  in  course  of  construction  well  excavated 
and  continued  over  adjoining  lands  to  an  eligible  location  for 
inUling  or  manufacturing  works?  Did  they  observe  these 
woiks  in  process  of  construction,  and  have  reason  to  infer  from 
their  material,  their  extent,  their  mode  of  construction,  their 
location,  that  they  were  designed  to  be  permanent  ?  I  think 
we  may  answer  all  these  questions  in  the  affirmative.  If  not 
directly  found  by  the  referee,  they  are  reasonably  inferable  fit>m 
Us  report    The  contMury  of  them  certainly  is  not  feimd^  and 
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we  may  make  any  leasonable  intendment  in  support  of  the 
judgment 

These  improyements  were  thus  perfected  within  one  year,  or 
at  most  within  two  years,  after  the  license  was  first  given.  The 
licensors  had  reason  to  anticipate  from  the  first,  from  the  yery 
natnre  of  the  license  sought,  the  permanency  of  the  contem- 
plated structures  and  improvements.  If  they  had  not,  then 
they  had  abundant  opportunity  within  that  period  plainly  and 
promptly  to  make  their  protest  against  their  further  prosecu- 
tion. I  think  they  were  bound  to  do  so.  It  was  a  finud  not 
to  do  so,  if  they  designed  any  subsequent  revocation  of  the 
license.  If  they  were  silent  when  they  ought  to  speak,  they 
cannot  now  be  heard  when  they  ought  to  be  silent  Whatever 
may  be  the  rule  at  law,  I  think  in  such  cases  equity  is  compe- 
tent to  administer,  and  is  in  the  constant  practice  of  admin- 
istering, proper  relief. 

These  considerations  derive  additional  force  from  the  lapse 
of  time.  The  licensor  not  only  held  his  peace  while  these  struc- 
tures were  in  course  of  erection,  but  he  never  opened  his  mouth 
in  his  lifetime  to  object  to  William  Utter's  proceedings.  Clarke 
died  in  1831 ;  he  was  the  friend  and  connection  of  Utter ;  he 
devised  his  property  to  his  sons ;  they  made  no  objection.  In 
the  same  year  they  conveyed  to  Ethan  Clarke ;  he  made  no  ob- 
jection, at  least  till  1846,  after  the  plaintifb  had  contracted  to 
purchase  of  Johnson,  and  then  he  only  objected  by  granting 
to  the  defendant,  Francis  A.  Utter,  the  exclusive  privilege  of 
maintaining  the  dam,  and  controlling  the  water  to  the  west  of 
the  center  of  the  stream.  There  was  no  notice  to  the  plaintiflBs, 
and  no  express  prohibition  to  them  to  continue  in  the  exercise 
of  the  privileges  theretofore  enjoyed.  The  grant  was  no  consent 
to  the  destruction  or  injury  of  the  dam,  but  a  provision  for  its 
maintenance  and  for  the  use  of  the  water  by  the  defendants.  It 
was  in  effect  a  subsequent  license  to  the  defendants,  inconsis- 
tent it  may  be,  to  some  extent,  with  that  conferred  on  the 
plaintifils,  but  still  subsequent  in  point  of  time.  Was  it  in- 
tended thereby  to  destroy  the  plaintiflis'  right?  Was  it  de- 
signed to  confer  on  Utter  the  right  to  destroy  or  mutilate  the 
dam? 

Assume  that  the  object  was  to  revoke  the  license,  and  confer 
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the  privileges  on  the  defendant.  Utter.  I  am  of  opinion  that 
Ethan  Clarke  was  not  in  a  situation  to  do  so ;  that  the  charac* 
ter  of  the  license  given,  and  the  rights  intended  to  be  enjoyed 
under  it,  the  exercise  of  those  rights  in  accordance  with  the 
license  given,  without  objection  or  interruption,  the  valuably 
character  of  the  structures  erected,  the  magnitude  of  the  ex- 
penditures incurred,  the  permanency  of  the  improvements 
made,  the  acquiescence  of  all  the  parties,  constitute  in  equity 
a  bar  to  the  subversion  of  the  plaintifSs'  privileges,  and  the 
destruction  of  their  property. 

Such  was  the  state  of  things  before  the  foreclosure  of  the 
Johnson  mortgage.  As  the  plaintiffs  claim  under  that  foreclos- 
ure, it  remains  to  be  considered  whether  its  effect  was  to  secure 
a  transmission  of  the  rights  of  William  Utter  to  Johnson,  and 
to  the  plaintiflb  as  his  grantees. 

The  defendants  insist,  as  I  understand  them :  firstly,  that  in 
the  mortgage,  the  premises  are  described  only  by  metes  and 
bounds,  without  any  fit  words  to  pass  the  appurtenances,  and 
therefore  the  foreclosure  of  that  mortgage  and  the  purchase  by 
the  mortgagee  did  not  pass  the  title  to  the  dam  and  water  priv- 
ileges, first,  because  there  are  no  apt  words  of  description  under 
which  they  would  be  conveyed;  second,  because  they  are  not 
properly  appurtenances  to  the  eleven  acre  lot :  and,  secondly, 
that  by  reason  of  the  union  of  title,  and  of  possession  of  the 
eleven  acre  lot,  and  the  four  acre  lot  in  the  same  person,  to 
wit,  William  Utter,  the  easement  or  right  of  passage  across  the 
four  acre  lot  lost  its  character  of  an  appurtenance, — ^inasmuch 
as  it  never  exists  as  a  distinct  right  or  interest  over  a  man's  own 
property, — and  became  merged  or  united  with  his  genersd  own- 
ership over  the  whole  property ;  and  thirdly,  that  even  if  the 
right  vested  in  Johnson  by  his  purchase  at  the  mortgage  sale, 
it  did  not  pass  to  the  plaintiffs  under  the  quitclaim  deed  from 
Johnson  to  them,  or  to  Babcock,  which  both  £Euled  to  describe 
the  premises  so  as  to  pass  this  easement,  and  were  not  intended 
to  pass  it  in  point  of  fnci 

L  The  general  rule  is  unquestionable^  that  whatever  is 
necessary  to  the  enjoyment  of  a  grant,  or  in  common  use  with 
the  subject  of  a  grant,  passes  with  it  to  the  purchaser  as  an 
incident  or  part  of  the  same,  without  express  words.    Whether 
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A  right  of  way  or  other  easement  is  embraced  in  a  deed  is 
always  a  question  of  construction  of  the  deed,  haying  lefiwenoe 
to  its  terms  and  the  practical  incidents  belonging  to  the  grantor 
of  the  land  at  the  time  of  the  conveyance.  Huttemeier  v.  Albro, 
18  M  F.  48;  Tabor  v.  Bradley,  18  Id.  109 ;  21  Id.  505 ;  Oakley 
If.  Stanley,  5  Wmd.  523. 

The  case  of  Tabor  v.  Bradley,  18  K  T.  109,  is  suj^yposed  by 
the  defendants  to  lay  down  a  different  doctrine,  but  I  think 
otherwise.  That  case  stands  on  its  peculiar  circumstances, 
and  if  well  decided  (which  I  will  not  discuss,  and  do  not  deem 
it  necessary  to  dispute),  should  not  be  regarded  as  authority 
beyond  the  range  of  the  facts  therein  mentioned.  It  was  held 
in  that  case,  that  the  premises  conveyed  by  metes  and  bounds 
did  not  pass  a  mill*dam  and  water^privilege  alleged  to  eicist 
thereon,  but  it  is  distingoished  in  three  particulars  (one  of 
which  is  mentioned  by  Judge  PnA.TT,  and  two  by  Judge  Dsino) 
from  most  cases  of  this  description.  First,  it  contained  no 
evidence  that  the  grantors  knew  or  supposed  there  existed  ant 
«uch  rights  or  privileges  on  the  premises.  Second,  the  mill- 
idam  and  water-privilege^  according  to  the  fair  inference  from 
the  evidenoo,  were  not  in  existence  on  the  premises  at  the  time 
<of  the  conveyance,  or  at  least  it  is  doubtfhl  whether  they  were. 
Third,  the  presumption  of  knowledge  in  the  grantor  of  the 
nature,  incidents  and  privileges  of  this  description  existing  on 
the  premises,  arising  in  ordinary  cases,  was  held  not  to  apply 
in  the  particular  case,  which  was  the  grant  of  wild  lands  by  a 
company  which  was  the  owner  of  immense  tracts  of  that 
description. 

This  does  not  interfere,  I  think,  with  the  general  doctrine 
that  the  grant  of  land  ordinarily  conveys  not  only  the  land 
itself  but  all  that  is  upon  it  or  attached  to  it,  and  all  which 
has  been  connected  or  enjoyed  with  it  as  an  incident  or  appur- 
tenance to  its  ordinary  use.  Henoe  the  conveyance  of  land 
would  pass  a  mill  and  mill«pond  and  canal  upon  the  same ; 
and  the  lattter  would  pass  the  flowage  of  water  and  water- 
privileges  enjoyed  and  used  with  it  and  often  giving  to  it  its 
chief  value.  4  Kent  Cem.  467 ;  Oakley  v.  Stanley,  5  Wend. 
523 ;  Burr  v.  Mills,  21  Id.  290;  Le  Boy  v  Piatt,  4  Paige,  77. 

2.  I  do  not,  think  that  the  feet  that  William  Utter  owned 
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nmnltaneotidjr  tiie  fimr  acre  sad  the  ehv&x  acre  lots  whidi 
adjoined  each  other,  extingnidied  the  easement  or  right  of 
water  passage  analogons  to  a  right  of  way  across  these  lands, 
so  tliat  when  the  ownership  of  the  two  lots  became  separated, 
end  one,  that  of  the  fonr  acre  lot,  remained  in  Utter,  and  the 
other,  that  of  the  eleven  acre  lot,  passed  on  the  foreclosure  of 
the  mortgage  to  Johnson,  that  Johnson  necessarily  lost  the 
light  of  way  or  of  water  passage  acroas  the  fonr  acre  lot 

I  admit  the  general  rule  that  a  man  cannot  ordinarily  hare 
an  easement  or  right  of  way  over  his  own  lands  (Huttemeier  t^. 
▲Ibro,  18  Ji.  T.  Ill ;  Anff$U  on  Watercourses,  §§  191-195), 
becanae,  haying  the  whole  estate  in  the  lands,  such  right  of 
way,  as  a  special  and  independent  right,  is  unnecessary  to  be 
maintained,  he  having  a  perfect  right  of  way  over  every  part  of 
his  own  premisea  But  each  case  must  be  judged  by  its  own 
peculiar  circumstances,  and  if  it  be  quite  obyious  that  the  right 
<^  way  for  carriage  by  land  or  passage  of  water  was  intended  to 
be  preserved  as  a  distinct  and  independent  interest,  if  such  be 
obviously  necessary  and  indispensable  for  the  ftill  enjoyment 
of  the  lands  conveyed,  in  the  most  lucrative  manner,  if  such 
easement  has  been  practically  preserved  and  enjoyed  for  a  long 
aeries  of  years  in  the  same  person,  notwithstaoiding  the  unity 
of  title  and  of  possession,  then  we  are,  I  think,  entitled  to 
r^rd  and  treat  it  as  an  appurtenance  or  mode  of  enjoyment 
which  is  derigned  to  be  perpetual  as  long  as  the  necessity  for  it 
continues. 

Moreover,  if  we  conclude  that  the  conveyance  of  the  eleven 
acre  lot  to  Johnson  passed  to  him  the  mill  and  the  factory 
thereon,  and  the  ditch  or  the  canal  feeding  the  same,  so  tixr  as 
Aej  were  actually  located  on  the  eleven  acre  lot,  by  the  mere 
force  of  the  ordinary  words  of  conveyance  therein,  then  I 
think,  under  the  cases  already  cited,  the  right  to  flow  water  in 
^e  canal  across  the  four  acre  lot  passed  to  Johnson  as  a  natu* 
ral  incident  or  appurtenance  to  the  useful  uid  long  continued 
enjoyment  of  the  premises  embraced  in  the  eleven  acre  lot. 
They  were  strictly  rightfol  and  essential  incidents  to  the  ac- 
customed use  of  that  property,  and  are  to  be  maintained,  not 
as  conveying  any  land  outside  of  the  boundaries  in  the  deed, 
but  collateral  rights  and  privileges  over  the  land  of  another. 
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necessary  to  the  profitable  enjoyment  of  ihe  first,  confirmed 
and  matured  by  long  nsage,  and  therefore  properly  conchided 
to  haye  been  within  the  intention  of  the  parties  to  pass  by  a 
conreyanoe  thereof. 

3.  The  same  course  of  reasoning  which  has  been  heretofore 
employed  to  justify  the  conclusion,  in  a  certain  aspect  of  the 
facts  of  the  case,  that  Johnson  succeeded  to  all  the  rights  of 
William  Utter,  will  also,  in  the  same  aspect  of  the  facts,  justify 
the  conclusion  that  Henry  H.  Babcock  and  the  plaintiff  suc- 
ceeded to  the  rights  of  Johnson.  * 

The  grounds  upon'  which  the  defendants'  counsel  argue 
otherwise,  rest  mainly  on  incidents  founded  on  the  facts  of  the 
case,  as  that  Babcock  purchased  by  quitclaim  deed ;  that  he 
paid  not  more  than  half  the  yalue  of  the  premises  for  milling 
and  manufacturing  purposes ;  that  Johnson  declined  to  giye 
any  guaranty  of  the  water-rights  and  priyileges ;  that  Babcock 
had  reason  to  belieye  the  right  would  be  denied  and  contro- 
yerted  by  the  Utters,  and,  therefore,  was  a  bold  speculator  or 
prowling  assignee. 

All  these  are  questions  of  fact  properly  addressed  to  the  ref- 
eree and  the  court  below,  but  not  to  us,  except  in  a  limited 
point  of  yiew,  as  haying  some  bearing  on  the  construction  to 
be  giyen  to  the  instruments.  The  referee  has  decided  against 
them,  and  must  be  assumed  to  haye  found  the  intentions  of 
the  parties  to  haye  corresponded  with  the  theory  which  the 
plaintiffs  put  forth,  and  we  must  address  ourselyes  to  the  task 
of  giying  a  construction  to  these  instruments,  assuming  these 
inferences  of  the  referee  to  be  correct 

The  case  then  appears  to  occupy  this  position : 

The  mortgage  described  the  premises  by  metes  and  bounds^ 
but  made  no  allusion  to  mills,  canal  or  water-power,  on  its  face. 
There  can  be  no  doubt  that  it  would  carry  with  it  the  mills 
and  such  part  of  the  canal  as  were  within  its  boundaries;,  to- 
gether with  the  water-power  and  priyileges  which  properly  per^ 
tain  to  the  mills  aud  that  part  of  the  canaL  This  would 
embrace  the  flow  of  so  much  water  as  was  accustomed  to  flow 
and  to  be  used  on  the  premises  conyeyed. 

It  follows  that  the  source  of  supply  could  not  be  lawftilly  in- 
terfered with,  for  that  would  interupt  and  curtail  the  usual 
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quantity.  Hence,  as  the  water  was  not  and  conld  not  be  de- 
rived from  any  other  soorce,  the  mortgagee  and  purchaser  was 
entitled,  as  a  i>art  of  his  purchase,  to  be  protected  in  the  rights 
and  priyileges  theretofore  enjoyed,  and,  among  them,  in  the 
full  enjoyment  of  the  means  essential  to  procure  the  supply  of 
water  needed  for  the  operation  of  the  mills.  This  right  was, 
I  think,  as  absolute  as  if  the  water  which  flows  through  this 
artificial  canal  had  come  between  the  banks  of  a  natural 
stream.  In  the  latter  case  it  will  not  be  pretended  that  the 
riparian  proprietor  aboye  could  divert  the  water,  or  interfere 
with  its  accustomed  flow  to  the  mills  below.  This  course  of 
reasoning  tends  to  show  that  there  was  no  right  to  divert  the 
water.  Perhaps  it  is  unnecessary  to  inquire  whether  this  also 
passed  the  right  to  the  property  in  the  dam  or  the  right  of 
reparation  thereof,  although  I  think  it  did  as  an  appurtenant 
or  incident  to  the  principal  thing  conveyed,  and  as  one  means, 
and  the  chief  means,  for  procuring  the  quantity  of  water  which 
could  not  otherwise  be  supplied. 

If  I  am  correct  in  these  propositions,  then  the  effect  of  the 
foreclosure  was  to  transmit  to  Johnson,  and  through  him  to 
the  plaintiffs,  not  only  the  land  embraced  within  the  botm- 
daries  of  the  deed  and  all  the  structures  and  improvements 
upon  it,  but  all  the  rights  and  privileges  incident  and  appurte- 
nant to  it  If  so,  then  none  of  them  remained  in  William 
Utter,  and  none  of  them  passed  by  the  attempted  assignment 
of  the  Hilliard  lease  by  William  Utter,  to  his  sons,  Francis  A. 
Utter  and  Jacob  S.  Utter,  in  March,  1839. 

Hence,  the  plaintiffs  have  a  perfect  title,  and  the  defendants' 
acts  were  without  authority  of  law,  and  a  direct  invasion  of 
the  plaintiffs'  rights. 

I  think  the  judgment  should  be  afiSrmed,  with  costs. 

Thb  Coubt  reserved  the  case  for  further  consideration  un- 
til the  September  term ;  when  the  following  opinion  was  deliv- 
ered, and  adopted  by  the  court 

T.  A»  JoHNSOK,  J. — It  is  agreed,  upon  all  hands,  that  the 
right  in  question  in  this  case  is  an  interest  in  real  estate,  which 
in  law  cannot  be  created  or  transferred  from  one  party  to  an- 
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other  ^thont  some  inErtarument  in  writing.  Whether  it  can  h% 
done  by  a  court  of  equity,  against  the  positive  provisions  of  the 
statute,  is  the  question  to  be  determined. 

It  is  also  agreed  that  the  right  claimed  by  the  plaintiffs,  as 
agiunst  the  defendants,  on  the  north  or  west  side  of  the  riret, 
was  derived  solely  firom  a  mere  parol  license,  given  by  Henry 
Clarke  in  1821,  without  consideration,  to  William  litter,  to 
build  and  abut  a  dam,  upon  the  lands  of  the  former,  and  across 
that  portion  of  the  stream  included  wi&in  his  boundaries. 
The  dam  was  built  under  this  parol  license,  and  has  been  ever 
since  maintained  for  the  purpose  of  supplying  with  waters 
power  the  mills  and  machinery  erected  by  said  Utter  and  bis 
assigns,  according  to  the  original  intention  and  design  of  both 
the  licensor  and  licensee,  until  the  commksion  of  the  acts  com^ 
plained  of  in  this  action.    . 

The  plaintiffs'  position  is  that,  although  no  property  or  ii^ 
terest  ever  actually  passed  by  the  license  from  the  licensor  ix> 
the  licensee,  yet  by  the  execution  of  the  license  by  the  licensee 
the  rights  of  the  licensor  became  so  fixed  and  bound  that 
neither  he  nor  his  heirs  or  assigns  can  now  revoke  such  license, 
and  thus  deprive  the  licensee  or  his  assigns  of  the  advanti^es 
and  privileges  accruing  by  means  of  the  license  thus  executed. 
This  position,  if  sound,  must  have  its  foundation  in  the  priiiF- 
ciple  of  equitable  estoppel,  operating  by  way  of  impediment 
upon  the  licensor  and  those  deriving  title  firom  him.  There  is 
no  other  principle  in  our  law,  as  I  conceive,  which  can  lend 
any  countenance  to  such  a  proposition. 

Does  the  doctrine  of  equitable  estoppel  apply  to  a  case  like 
this  ?  I  am  constrained  to  say,  after  a  careful  examination  of 
the  facts  and  the  authorities,  that,  in  my  opinion,  it  does  not» 
and  that  the  preponderance  of  authority  of  this  country  is 
most  decidedly  the  other  way.  I  shall  not  attempt  to  go  over 
the  oases,  but  content  myself  with  observing  that  the  principal 
authority  in  this  country  for  the  application  of  the  doctrine  to 
the  case  of  a  mere  verbal  license  is  that  of  Berick  v.  Keni,  14 
Serg.  <&  R.  267,  which  Duee,  J.,  in  Jamieson  v.  Millemann,  3 
DueTj  255,  declared  not  to  be  law  in  tiiis  State,  or  in  Vtoie  coun- 
try, outside  of  Pennsylvania. 

A  mere  verbal  license  to  do  an  act  or  a  seiifiB  of  aets  mpoD 
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tlie  land  of  the  licenaor,  neoegsarilj  exclades  all  idea  of  a  right 
to  do  tlie  act  or  acts  by  yirtae  of  a  contract,  or  pronuBe,  which 
equity  might  enforce  spedfically.  It  also  exclades  all  idea  of 
ftaod  or  concealment  on  the  })arfc  of  the  licensor,  in  respect  to 
his  title,  and  of  ignorance  or  mistake  as  to  such  title  on  the 
pari  of  the  licensee.  It  presents  the  case  simply  of  two  parties 
acting  Yolontarily  with  their  eyes  open,  each  understanding 
fhlly  and  perfectly  the  situation  of  the  other,  and  where  the 
licensee  does  the  act  he  is  permitted  by  the  license  to  do,  and 
makes  the  expenditure  neeessary  thereto,  with  perfect  knowl- 
edge and  consciousness  on  his  part  that  he  has  acquired  no  in- 
teresfc  in  the  lands  of  the  licensor  which  the  law  can  recognize 
or  protect,  and  never  expecting  to  acquire  any  other  interest 
than  that  conferred  by  the  license.  What  is  there  in  such  a 
case  for  equity  to  act  upon  ?  Manifestly  nothing..  While 
equity  will  regard  that  as  done  which  the  parties  agreed  to  do, 
and  compel  the  specific  performance  of  agreements  between 
parties  according  to  the  original  understanding  and  intention, 
and  will  iniexpose  to  protect  an  uinocent  party  against  mis- 
takes in  matters  of  fact,  and  the  fraudulent  acts  or  conceal- 
ments of  the  other  party,  it  can  neyer  lend  its  aid  to  confer 
upon  one,  as  against  another,  rights  or  interests  which  were 
nerer  within  the  contemplation  of  either,  eren  by  way  of  im- 
pediment It  neyer  aids  in  the  subversion  of  legal  rights,  but 
always  assists  in  their  security  and  perservation^by  appropriate 
remedies^  and  in  furtherance  of  more  perfect  justice.  To 
grant  the  relief  here  prayed  for,  would  effectually  subvert  the 
legal  right,  or,  which  is  the  same  thing  in  eflfect,  forever  pre- 
Tent  the  exercise  of  those  rights,  which  unavoidably  pertain  to 
one  seized  of  the  undisputed  legal  title,  and  with  which  he  has 
never  eonsented  to  part.  To  imply  such  consent,,  from  a  mere 
lioense  to  occupy,  would  be  to  confound  a  license  with  a  con- 
tract or  deed,  which  have  no  les^nblance  to  it  whatever.  It 
waa  never  any  part  of  the  ofBce  or  jurisdiction  of  equity  to 
shield  or  rescue  men  firom  the  legitimate  consequences  of  their 
own  free  and  voluntary  acts  of  improdenoe  or  foUy^  To  give, 
by  decree,  to  one,  the  title  or  the  right  to  the  perpetual  use  and 
occupancy  of  the  land  of  another^  simply  because  he  had  been 
imprudent  ^ough  to  Ivoitd  or  expand  vokonej  upoa  it  with  tlio 
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mere  naked  consent  of  such  other^  without  any  stipalatioii 
whatever  as  to  such  title  or  right,  would  be  as  tepngnant  to 
the  principles  of  equity  as  to  the  rules  of  law.  If,  therefore, 
Ethan  Clarke's  deed  extended  to  the  thread  or  center  of  the 
Unadilla  river,  it  gave  him  all  the  right  and  title  which  Henry 
Clarke  had  in  his  lifetime,  and  this  action  cannot  be  main- 
tained, as  the  rights  of  Francis  A.  Utter  are  superior  to  those 
of  the  plain tiflOs. 

Upon  this  question,  however,  I  agree  with  Selden,  J.,  that 
the  deed  of  Ethan  Clarke  oonfines  him  to  the  bank  of  ilie 
stream,  and  conveys  no  right  to  the  water ;  consequently  there 
must  be  a  new  tri^ 

A  majority  of  the  judges  concurred  in  this  opinion. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
event 


BALDWIN  V.  CITY  OF  OSWEGO. 

December,  1865. 

ThA  charter  of  Oswego  (L.  1848,  p.  170,  c.  116),  forbid  the  common  ooancil 
to  create  anj  obligation  whatever  on  the  part  of  the  dtj  which  should 
not  be  payable  within  the  year,  and  could  not  be  discharged  from  the 
income  of  the  year ;  and  forbid  them  to  make  appropriations  for  ex- 
penses, not  especially  provided  for,  beyond  a  certain  limit. — HM,  that 
these  provisions  did  not  restrict  the  corporation  from  making  expendi- 
tures for  local  improvements,  to  be  reimbursed  by  assessments  on  the 
property  benefited,  nor  from  making  a  contract  for  the  conBtructi<m  of 
such  improvements,  which,  by  its  terms,  was  not  payable  within  the 
year.* 

A  contractor  employed  for  the  making  of  a  local  improvement,  the  ex- 
pense of  which,  under  the  charter,  must  be  assessed,  not  upon  the  fAtj 
at  large,  but  only  on  the  property  benefited,  cannot  maintain  an  acti<m 
for  his  compensation,  against  the  municipal  corporation,  directly  on  the 
contract,  to  recover  a  Judgment  which  shall  be  a  charge  upon  the  gen- 
eral resources  of  the  dty.  If,  however,  the  council  or  officers  of  the 
dty,  having  power  to  raise  the  necessary  funds  by  assessment,  neglect 
to  do  so,  the  action  will  lie  upon  the  ground  of  negligence.f 

*  Compare  Ireland  v.  City  of  Bochester,  51  Barb.  414. 
t  Consult,  also.  King  v.  City  of  Brooklyn,  43  Barb,  627 ;  Clark  v.  Miller, 
47/(2.88;  Smith  v.  Mayor,  ftc.  of  N.  Y.,87if.  r.518;  People  «b  reZ.  Mai^ 
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Under  a  charter  requiring  that  the  expensee  of  local  improyements  be  aa- 
•  aeeaed  upon  the  real  estate  benefited,  and  that  such  improyementr 
must  be  petitioned  for,  or  consented  to,  by  a  majority  of  the  persom. 
whose  names  appear  upon  the  assessment  roll,  it  is  competent  for  the 
owners  of  a  part  of  the  lands  benefitted  to  petition  for  the  improye- 
ment,  and  consent  that  the  whole  expense  be  assessed  on  their  lands ; 
and  an  assessment  made  accordingly  will  be  yalid. 

WilHam  Baldwin  (for  whom,  on  his  death  pending  the 
action,  Charles  L.  Baldwin  and  Willard  Johnson,  adminis* 
trators,  were  substituted  as  plaintiflb),  sned  the  city  of  Oswego 
in  the  supreme  court  upon  a  contract  made  between  him  and 
the  city.  May  22, 1854,  by  which  Baldwin  agreed  to  ezcayate 
and  deepen  the  Oswego  river,  on  the  west  side,  within  certain 
limits,  in  the  city  of  Oswego,  for  the  considerations  expressed 
in  the  written  agreement,  to  be  paid  by  the  defendants.  The 
principal  ground  of  defense  was,  that  the  defendants  had  no 
power  or  authority  to  make  the  contract,  and  that  they  were 
not  bound  by  it  The  complaint  stated  two  causes  of  action. 
The  first  set  forth  the  contract,  and  alleged  that  the  plaintiff 
did  a  large  amount  of  work  under  it,  and  defendants  neglected 
and  refused  to  pay  therefor,  and  declared  the  contract  to  be 
Yoid.  The  contract  was  silent  as  to  the  mode  in  which  the 
funds  to  pay  the  plaintiff  were  to  be  raised.  For  a  second 
cause  of  action,  the  complaint  alleged  that  defendants  were 
owners  of  upward  of  one-fourth  of  the  lands  that  would  be 
benefited  by  the  improyement  in  question,  and  that  two-thirds 
of  the  owners  of  lands  which  would  be  benefited  petitioned  for 
the  improyement^  whereupon  defendants  duly  ordered  the  im- 
proyement to  be  made,  and  entered  into  the  contract  aforesaid 
with  plaintiff;  that  thereupon  it  became  defendants'  duty  to 
ijkise  the  expense  by  assessment,  but  they  neglected  and  refused 
to  do  so,  to  plaintiff's  damage,  &c. 

On  the  trial  it  appeared  that  the  work  alleged  had  been  done 
under  the  contract,  and  that  several  payments  had  been  made 
to  plaintiff  pursuant  to  the  terms  of  the  contract ;  after  which 

ket  Ckmmiissionen  v.  Common  Ck>ancil  of  N.  T.,  1  Abb.  Pr,  N,  8.  818 ; 
8.  C,  45  Barb,  827,  affirmed  in  court  of  appeals,  and  reported  in  this 
series;  Richardson  v.  City  of  Brooklyn,  84  Barb,  589 ;  Lee  v.  Village  of 
Sandy  Hill,  40  N,  T.  442. 
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defendants  made  delanlt  in  further  paym^ta^  aad  the 
disconiiiitted  the  work,  and  brought  this  acti<»i  to  recorer  Ibr 
what  he  had  done» 

The  referee  before  whom  the  cause  was  tried  found,  that  the 
corporation  was  authorized  to  order  the  improTement  to  be 
made ;  that  the  proceedings,  petition  for  the  work,  &(w  were 
sufficient ;  that  the  defendants  neglected  to  make  the  neces- 
saxy  assessment,  or  to  take  measures  to  raise  the  neoesaary 
fhnds;  and  found  that  plaintiff  was  entitled  to  reeover 
|12,58&93.  In  his  opinion,  he  placed  the  right  to  reooirer 
upon  the  contract,  but  suggested  that  the  action  was  alaot 
sustainable  on  the  ground  of  negligence. 

The  Supreme  Courts  on  appeal,  were  of  opinion  that  plaintiff 
was  chargeable  with  knowledge  of  the  proTisions  of  the  diarter> 
and  that  the  assessment  could  not  be  legally  restricted  to  thoaa 
who  petitioned  for  it,  but  most  be  laid,  if  lU  all,  on  all  the 
lands  benefited ;  but  that  the  persistent  neglect  of  tke  oorporft* 
tion  to  levy  a  tax  and  create  a  fund  rendered  them  liable  in  this 
action.  They  accordingly  affirmed  the  judgment,  and  defend- 
ant appealed. 

A.  Perry,  for  defendants,  appellants, — Gited,  besides  author- 
ities in  the  opinions.  Mayor,  &a  of  N.  Y.,  v.  Furze,  3  HiUy  613  ;. 
Peck  V.  Village  of  Batayia,  32  Barb.  634;  Weston  v.  City  of 
Syracuse,  17  Ni  T.  110 ;  Kent  Com.  298 ;  Hodges  v.  City  of 
Buffalo,  2  Deru  111 ;  Mayor,  Ac  of  Albany  v.  Cunliff,  2  N.  F. 
(2  Comst.)  430 ;  Cuyler  v.  Trustees  of  Rochester,  12  Wend.  165  ; 
Es^.  ilLvjoT  of  Albany,  23  Id.  277 ;  Halsted  v.  Mayor,  &a  of 
K.  Y^  3  JVl  r.  (3  Comst.)  430 ;  Thompson  i;.  Schermerhom,  6 
N,  y.  (2  sad.)  92. 

Francis  Keman^  for  plaintiffs,  lespondaits, — Cited  and  ccnn* 
mented  on  the  foregoing  cases,  and  11  Paige^  596;  Moasv. 
McCuUough,  5  Dm.  567. 

Diino,  Ch.  J.— The  contract  under  which  the  a^rvioea 
were  performed  for  which  compensation  is  claimed,  iNx>yide8 
for  the  prosecution  of  the  work  during  the  year  in  whidi  it  was 
made,  and  through  the  next  year,  and  a  portion  of  the  following 
year,  the  compensation  to  be  paid  monthly,  and  the  final  pay- 
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ment  when  the  work  should  be  completed.  Hence  the  defend- 
ant's counsel  takes  the  position  that  the  contract  was  unlawful 
and  Yoid,  for  transcending  a  proyision  of  the  charter^  which  is 
in  these  words :  **  The  said  council  shall  not  create  any  pecuni- 
ary obligation  whateyer  on  the  part  of  the  city  which  shall  not 
be  payable  within  the  year  for  which  the  council  creating  such 
obligation  was  elected,  and  which  cannot  be  discharged  from 
the  income  of  the  same  year;  but  this  prohibition  shall  not 
affect  the  proyisions  of  this  act  before  contained  in  regard  to 
obligations  for  or  respecting  the  expenditure  of  any  sum  raised 
by  special  tax/'  L.  1848,  p.  170,  4c,  c  116,  title  5,  §  19.  By 
another  proyision  the  city  is  authorized  to  raise  annually,  by 
tax,  a  sum  not  exceeding  ten  thousand  dollars,  for  defiuying  all 
the  contingent  and  other  expenses  of  the  city  not  otherwise 
specially  proyided  for  {Id.  §  2) ;  and  the  common  council  is 
forbidden  to  make  appropriations  for  the  city  expenses  men- 
tioned in  the  second  section  beyond  the  amount  thus  author- 
ised to  be  raised.    Id.  §  16. 

I  am  of  the  opinion  that  the  making  of  local  improyements, 
the  expense  of  which  is  to  be  assessed  upon  and  borne  by  the 
property  benefited  thereby,  is  not  within  the  scope  of  those 
prohibitions.  In  a  certain  sense,  no  doubt,  this  contract 
created  a  pecuniary  obligation  on  the  part  of  the  city.  It  was, 
howeyer,  an  obligation  to  make  use  of  the  proceedings  pointed 
out  by  the  act,  to  collect  the  expenses  of  the  improyement  firom 
the  owners  of  the  property  benefited.  The  obligation  rests 
primarily  on  the  proprietors  and  their  real  estate.  The  moneys 
thus  raised  are  not  a  part  of  the  income  of  the  city  in  the  sense 
of  the  proyision.  The  income  referred  to  is  the  stated  sources 
of  reyenue,  consisting  principally  of  the  annual  tax ;  and  i( 
that  id  not  sufScient  to  pay  all  the  expenses  which  mjgh^t 
pr(^Mrly  be  made,  these  expenses  must  be  curtailedi  or  thero* 
must  be  a  special  tax  yoted  by  the  electors  qualified  to  yote  on 
that  question.  The  ten  thousand  dollars  authorized  to  be 
laiaed  annually  for  ordinary  purposes  does  not  impose  a  lim'!; 
upon  the  expenditures  to  be  made  for  looal  improyements 
duoged  upon  particular  localities  and  property  owners,  like  tha 
enterpiiae  under  considoratlon. 

Aflsunungi  theni  that  the  contract  is  not  unlawful,  for  th^ 
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cause  suggested,  it  remains  to  inquire  whether,  under  the  &ct8 
disclosed  in  this  case^  the  plaintiff  can  maintain  an  action 
against  the  city  for  the  serrices  he  has  performed  under  it  A 
lecoyeij  is  objected  to  on  these  grounds  :  First,  that  the  bur- 
den of  paying  for  improvements  of  this  character  being  con- 
fessedly imposed  upon  the  property  holders  specially  interested 
in  the  work,  they  c^annot,  without  a  yiolation  of  principle,  be 
charged  upon  the  city  at  large  as  a  municipal  corporation ; 
and,  second,  that  if  so,  the  city  could  ordinarily  be  dhaiged, 
under  the  form  of  an  action,  for  not  enforcing  the  statute 
obbgation  of  the  property  owners  in  consequence  of  an  error  in 
the  preliminary  proceedings,  pursuant  to  which  the  contract 
with  the  plaintiff  was  made,  which  will  be  presently  mentioned. 
As  to  the  first  point,  the  opinion  of  the  learned  and  int^i- 
gent  referee  before  whom  the  case  was  tried,  was,  as  it  appears 
from  his  opinion,  that  the  common  council  possesses  &e  gen- 
eral power  to  make  improTcments  of  this  character,  including 
the  authority  to  contract  with  indiyiduals  for  their  construc- 
tion ;  and  that  the  contractors,  or  other  persons  employed,  are 
not  concerned  to  inquire  how  the  money  to  enable  the  council 
to  pay  the  compensation  is  to  be  obtained ;  that  the  local  as- 
sessments are  only  a  method  of  taxation ;  and  that  the  defend- 
ant can  no  more  deny  its  primary  and  general  liability  than  it 
could  if  the  contract  were  for  work  falling  within  the  descrip- 
tion of  expenditures  chargeable  upon  the  city  generally,  the 
means  for  defraying  which  are  proTided  for  by  the  general  tax 
or  the  other  sources  of  general  income.  Without  examining 
the  argument  in  detail,  I  am  of  opinion  that  there  is  a  clear 
distinction  between  the  cases.  It  is  assumed  by  the  proTisions 
of  the  charter  that  there  is  a  class  of  improvements  so  essen- 
tially local  in  kind,  that  the  general  tax-payers  ought  not  to  be 
burdened  at  all  with  the  cost  of  their  construction;  and 
hence,  a  system  is  provided  for  reaching  directly  the  parties 
chargeable  with  them,  without  calling  upon  tax-payers  for  any 
part  of  the  expense.  A  judgment  against  the  city  as  a  corpo- 
ration, would  be  a  charge  upon  its  general  resources ;  and 
if  the  council  have  the  the  power  of  contracting  m  the 
manner  supposed  by  the  argument,  the  city  can  be  made 
liable  to  burdens  which  the  law  designed  should  be  borne  ex- 
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clusiyely  by  only  a  part,  and  it  may  be,  in  a  given  case,  a 
email  part  of  the  citizens.  I  am  therefore  of  opinion  that  the 
action  cannot  be  sustained  on  that  theory.  And  I  understand 
the  law  to  have  been  so  adjudged  in  this  court  In  Hunt  r. 
City  of  Uticay  18  N,  T.  442,  an  action  was  brought  against  the 
city  for  work  done  in  grading  a  street,  the  expense  of  which 
was,  accordmg  to  the  charter,  and  by  the  terms  of  the  contract 
as  construed  by  the  court,  payable  by  a  local  assessment.  This 
action  was  brought  while  the  city  authorities  were  proceeding 
to  enforce  an  assessment  duly  made  according  to  the  proTisions 
of  the  charter,  and  before  any  default  had  occurred ;  and  it  was 
held  that  the  plaintiff  could  not  recover.  In  Baker  v.  Oity  of 
Utici^  19  Id.  326,  the  same  question  arose  in  an  action  by  the 
city  surreyor,  whose  compensation  for  the  serrices  for  which 
he  daimed  payment  were  by  the  charter  directed  to  be  em- 
braced in  local  assessments  for  grading  and  paying  the  streets, 
in  respect  to  which  the  services  were  performed.  It  was  as- 
sumed by  the  court  that  the  plaintiff  stood  in  the  same  situa- 
tion with  the  contractor  for  the  paving  and  grading,  and  that, 
as  the  city  authorities  were  proceeding  diligently  in  enforcing 
the  assessment  when  the  action  was  brought,  the  plaintiff 
could  not  recover.  There  is  some  diversity  between  the  pro- 
visions of  the  charters  of  Utica  and  Oswego,  but  the  general 
system  by  which  local  improvements  were  charged  upon  the 
property  owners  benefited,  and  not  upon  the  oity  at  large,  was 
substantially  the  same. 

Though  I  cannot  agree  to  the  conclusion  of  the  referee,  I  am 
of  opinion  that  the  defendant  in  this  case  is  chargeable  with 
the  compensation  due  to  the  plaintiff,  on  account  of  its  neglect 
to  put  in  force  the  instrumentalities  which  the  law  had  pro- 
vided, for  assessing  and  collecting  that  compensation  from  the 
parties  liable  to  pay  it  The  case  shows  that  an  assessment 
had  been  made,  and  some  of  the  parties  had  voluntarily  paid 
certain  sums  on  account  of  their  assessments,  which  had  been 
paid  over  to  the  plaintiff,  but  that  no  steps  had  been  taken  to 
enforce  the  payment  of  the  amount  in  arrears.  There  was  a 
plain  neglect  on  the  part  of  the  council,  who  were,  in  this  re- 
spect, the  representatives  of  the  corporation,  and  a  considerable 
^me  had  elapsed    after  the    default  when    the    action  was 
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brought  In  Cumming  v.  Mayor  of  Brooklyn,  11  Paige^  596, 
it  was  decided;  after  an  elaborate  argument  and  by  a  well  con- 
sidered opinion,  that  in  a  case  of  this  kind,  where  the  officers 
of  a  corporation  had  unreasonably  neglected  to  compel  a 
proper  assessment  to  be  made,  the  plaintiff,  who  had  performed 
the  labor  under  a  contract  with  the  corporation,  could  compel 
payment  by  an  action  against  it  The  general  fund,  it  was 
said,  could  be  reimbursed  out  of  the  proceeds  of  the  assess- 
ment when  subsequently  made.  I  am  disposed  to  regard  this 
judgment^  which  was  pronounced  in  the  highest  court  of  gen- 
eral equity  jurisdiction,  twenty  years  ago,  and  which  appears 
to  have  been  acquiesced  in,  as  an  authentic  precedent  for  the 
determination  of  the  present  case;  and  to  hold  that  the  de- 
fendant is  responsible  for  the  amount  due  the  plaintiff,  on  ac- 
count of  the  neglect  of  its  officers  to  enforce  the  legal  instru- 
mentalities provided  for  enforcing  the  payment  against  the 
parties  primarily  chargeable  with  such  payment 

As  to  the  objection  that  the  proceedings  under  which  the 
contract  was  made  were  defectiye,  the  argument  is,  that  by 
the  express  terms  of  the  charter,  the  expenses  of  deepening  the 
channel  of  the  riyer  are  to  be  assessed  on  the  land  benefited 
thereby  (tit  6,  §  17;  see  also  §§  15, 12,  22) ;  but  that  the  ap- 
plication for  this  improvement,  and  the  resolution  or  ordinance 
by  which  the  contract  was  authorized,  were  illegal  in  limiting 
the  assessment  to  the  lots  fronting  on  the  river. 

The  charter  requires  that  a  majority  of  the  persons  whose 
names  appear  upon  the  assessment  roll  shall  have  petitioned 
for  the  making  of  that  improvement,  or  have  signUied  their 
assent,  in  writing,  within  sixty  days  after  the  return  of  the  as- 
sessment, or,  in  default  thereof,  the  order  for  the  improvement 
is  to  be  rescinded.  §  22.  The  petition  appears  to  have  pre- 
ceded the  order  for  the  improvement,  and  the  assessment  itself 
was  made  afterward,  and  after  the  contract  was  signed.  This 
was  the  natural  order  of  the  business,  and  it  is  not  denied  but 
that  the  requisite  proportion  of  the  persons  assessed  subscribed 
the  petition.  But  the  petition  prayed  that  the  expense  of  the 
improvement  should  be  assessed  on  the  lots  in  firont  of  which 
the  excavation  was  to  be  made,  and  the  resolution  or  order  of 
the  council  contains  the  same  expression.    Now  it  is  certainly 
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possible,  and  perhaps  probable,  that  there  were  other  owners 
of  real  estate  in  the  city,  who  would  have  been  benefited  by 
the  proposed  improyement,  and  who  might  have  been  assessed 
for  the  expense,  if  the  resolution  had  been  written  in  the 
words  of  the  statute, — u  e^  directing  the  assessment  to  be 
made  upon  the  real  estate  benefited  by  the  improvement  I 
think  that  would  have  been  the  formal  and  legal  method  of 
initiating  the  proceedings.  But  suppose  that  a  portion  only 
of  the  persons  who  might  be  embraced  in  an  assessment,  prop- 
erly ordered  and  made,  but  whose  lands  were  so  situated,  in 
reference  to  the  site  of  the  improvement,  as  to  be  designated  by 
a  general  description,  should  agree  that  it  ought  to  be  made 
at  their  expense,  thus  narrowing  the  scope  which  the  statute 
would  give  to  the  proceeding,  and  should  petition  the  common 
council  to  direct  the  improvement,  and  to  assess  the  expense 
upon  them,  and  the  council  should  proceed  accordingly,  would 
the  proceeding  be  void  ?  On  the  contrary,  I  think  the  peti- 
tioners would  be  estopped  from  questioning  its  regularity.  The 
report  of  the  committee,  upon  which  the  resolution  in  this 
case  was  based,  states  that  all  the  proprietors  of  lots  fronting 
on  that  part  of  the  river  in  which  the  improvement  was  to  be 
made,  had  subscribed  the  petition.  Taking  the  petition  and 
the  action  of  the  common  council  together,  they  form  an 
agreement  between  the  council  and  the  petitioners,  that  the 
latter  are  the  owners  of  all  the  property  which  would  be  bene- 
fited by  the  proposed  improvement,  and  who  ought  to  be  as- 
sessed therefor.  It  is  very  true  that  no  number  of  persons  in- 
terested in  an  improvement  can  make  an  admission  or  an  agree- 
ment which  will  conclude  or  in  any  way  prejudice  any  other 
person.  But  the  admission  and  consent  of  these  riparian  pro- 
prietors has  no  tendency  to  charge  any  other  parties  with  the 
payment  of  any  of  the  expenses.  On  the  contrary,  it  relieves 
all  other  parties  who  might  otherwise  be  within  the  scope  of 
the  assessment  Fnless  it  can  be  maintained  that  it  is  a  right 
or  privilege,  or  in  some  way  an  advantage  to  be  taxed  or  as- 
sessed, I  do  not  see  that  there  is  any  person  to  complain  that 
the  area  of  assessment  in  this  case  is  restricted  to  the  lands  of 
the  riparian  owners  who  were  the  petitioners  for  this  improve- 
ment 
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I  think,  therefore,  the  common  counsel  was  warranted  in 
entering  into  the  contract  with  the  plaintiff  based,  as  it  was, 
on  the  admission  of  the  petitioners  in  writing,  in  eflSsct,  that 
they  were  the  only  persons  to  be  benefited  by,  and  who  were 
assessable  for  the  improyement 

I  think,  therefore,  that  the  judgment  appealed  firom  should 
be  affirmed. 

PoTTBB,  J.  [After  stating  the  fectaj— By  the  charter  of  the 
city  of  Oswego  {L.  1848,  c.  116,  §  1,  tit  6),  "  All  that  portion 
of  the  Oswego  riyer,  within  the  bounds  of  said  city,  is  declared 
to  be  a  public  highway/' 

By  section  2  of  the  same  title,  the  common  council  of  said 
city  are  declared  to  be  commissioners  of  highways  in  and  for 
said  city,  with  all  the  powers  of  commissioners  of  towns,  sub- 
ject to  the  proyisions  of  the  act  By  section  4  of  same  titl^ 
the  common  council  were  giyen  power  to  raise  annually  a  sum 
not  exceeding  twenty-fiye  hundred  dollars,  as  a  general  tax  for 
highway  purposes,  in  addition  to  moneys  otherwise  ordered  by 
them.  By  section  6  of  the  same  title,  they  were  authorized  to 
construct  wharyes  and  piers  in  the  Oswego  riyer,  and  to  alter, 
widen,  contract,  straighten,  or  discontinue  the  same ;  and  by 
section  11  of  the  same  title,  power  was  giyen  under  section  6 
of  the  same  title,  to  deepen  the  channel  of  the  Oswego  riyer, 
or  any  part  of  it,  the  proceedings  to  be  regulated  by  tiie  pro- 
yisions of  that  title ;  and  section  17  of  the  same  title  repeats 
the  power  to  do,  and  adds  the  power  to  assess  the  expenses 
thereof  on  the  land  benefited  thereby.  Sections  22  and  23 
proyide  for  the  manner  of  making  assessments  upon  the  per- 
sons liable  to  be  assessed  for  making  such  an  improyement. 
The  power  to  direct  the  improyement  in  question  to  be  made 
by  the  defendant,  and  the  proyision  whereby  to  raise  the  means 
to  meet  the  expense,  is,  in  my  opinion,  clearly  giyen  in  the  char- 
ter ;  and  the  passage  of  the  ordinance  by  the  common  coun- 
cil to  that  effect,  by  more  than  two-thirds  of  the  members  of 
that  body,  based  upon  the  petition  set  forth  therein,  is  pre- 
Bumptiye  eyidence,  that  all  the  proper  preliminary  steps  had 
been  taken,  or  at  least  estops  the  defendant  from  denying  it 
And  if  I  am  right  in  this,  that  the  power  is  giyen,  then  I  think 
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I  may  add,  that  their  obligation,  solemnly  made  by  them,  to  ex- 
ercise this  power,  and  to  provide  the  means  for  carrying  it  into 
effect,  imposes  it  as  a  duty  npon  them  to  perform,  or  at  least 
to  attempt  the  performance  of,  the  act  they  were  thus  obligated 
by  their  written  contract  to  perform.  The  defendants  seem 
to  stand  before  the  court,  in  this  attitude ;  of  having  made  a 
solemn,  moral  obligation,  to  pay  the  plaintiff  for  doing  an  act 
which  was  in  their  power  to  direct ;  which  the  plaintiff  en- 
tered upon  the  performance  of,  upon  the  faith  of  the  promise 
in  their  obligation ;  that  he  was  thereby  induced  to  perform 
the  labor,  and  expend  his  means ;  that  the  defendants  knew 
and  witnessed,  and  from  time  to  time  encouraged  and  ratified, 
the  contract,  by  partial  payments ;  that  the  law  provided  them 
with  the  means  and  the  power  to  make  the  payments  according 
to  their  contracts;  but  the  exercise  of  that  power,  and  the 
employment  of  those  means,  they  never  made  the  first  effort 
to  carry  into  effect  for  that  purpose;  and  that  when  the 
plaintiff  attempted  to  quicken  them  into  duty  by  an  ap- 
peal to  the  courts,  the  defense  interposed  is,  that  they  never 
had  any  authority  to  make  the  contract  they  have  made.  It 
is  not  the  disposition  of  co  urts,  so  far  as  I  know,  to  encourage, 
or  to  give  countenance  to  such  a  defense,  except  where,  upon 
the  imperative  demands  of  the  law,  and  upon  clear  and  well 
established  grounds,  it  is  justified.  The  law  must  still  prevail, 
if  the  defense  is  justified  by  it  We  will  examine  this  de* 
fense  further. 

It  is  urged  in  this  defense,  that  the  defendant  was  the  mere 
agent  or  instrument  of  the  persons  interested  in  this  improve- 
ment,  for  the  purpose  only  of  collecting  the  money,  and  to  see 
it  applied  to  the  particular  object  specified  in  the  contract ; 
that  the  com  mon  council  of  Oswego  had  no  power  to  create  a 
charge  upon  the  city,  but  only  upon  the  fund  to  be  raised  from 
the  assessment  of  the  property  to  be  benefited*  Various  cases 
of  authority  are  cited  to  sustain  this  proposition  of  the 
defense,  which  it  becomes  necessary  to  examine  for  this  pur- 
pose. 

The  first  case  is  McGulloch  v.  Mayor  of  Brooklyn,  23  Wend. 
458.  In  that  case  the  action  was  against  the  city  on  an  as- 
sumpsit   The  city  had  made  no  contract ;  the  action  was  to 
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recoyer  for  the  damages  which  had  been  appraised  or  awarded 
to  the  plaintiff  for  his  lands  taken  to  make  the  improyement. 
The  snms  so  awarded  by  the  appraisers  were  not  by  law  made 
debts  against  the  city,  nor  did  the  law  make  it  the  duty  of  the 
common  council  to  pay  the  money  for  the  property  so  ap- 
praised and  so  awarded.  The  court  yery  properly  said  in  that 
case,  that  assumpsit  could  not  be  maintained.  There  was  no 
express  contract ;  none  could  be  implied.  It  will  be  seen  from 
this  case  that  it  has  features  of  similarity  with  the  case  before 
us.  There  is,  howeyer,  in  that  case  a  principle  that  makes  it 
proye  too  much  for  the  defendant's  use.  The  court,  though  of 
opinion  that  assumpsit  was  not  the  plaintiff's  remedy,  say : 
"If  the  common  council  (who  were  held  to  be  agents  through 
whom  the  money  was  to  be  obtained)  has  neglected  the 
duty  of  putting  the  machinery  in  motion,  or  been  wanting  in 
diligence,  an  action  on  the  case  would  perhaps  lie  in  fayor  of 
any  one  who  would  be  entitled  to  the  money  when  collected.** 

The  case  of  Lake  v.  Trustees  of  Williamsburg,  4  Den.  520, 
523-4,  is  another  of  the  cases  cited,  and  is  but  a  repeti- 
tion of  the  principle  in  the  preceding  case.  The  action 
was  assumpsit  upon  two  drafts,  giyen  to  pay  for  improye- 
ments  made  In  that  yillage  in  opening  an  ayenue.  An  as- 
eessment  had  been  made  upon  the  persons  benefited,  to  create 
a  fund  for  the  purpose  of  paying  for  the  improyement  The 
president  of  the  corporation  gaye  the  first  draft,  payable  out 
of  the  "Union-ayenue  fund."  This  was  not  paid,  and  a  sub- 
sequent draft  was  giyen,  including  the  amount  of  the  first,  and 
another  demand,  with  a  direction  to  charge  the  same  to  the  ac- 
oount  of  the  "  Union-ayenue.**  The  court  held,  that  the  drafts 
created  no  charge  against  the  yillage  or  its  treasury,  but  on  a 
particular  fund ;  and  they  put  it  on  the  ground,  "  that  these 
drafts  contained  no  words  of  contract"  They  distinguish 
that  case  firom  Kelly  v.  Mayor  of  Brooklyn,  4  ffill,  263,  where 
the  obligation  was  a  contract  absolute  in  itself,  and  where  the 
defendants,  for  that  reason,  were  held  liable.  That  authority 
is  in  fiayor  of  the  plaintiff,  not  the  defendant  \ 

The  next  is  the  case  of  Hunt  v.  City  of  Utica,  23  Barb.  390. 
This  case  is  subsequently  reported  in  18  JV.  V.  442.  The  court 
of  appeals  held  the  question  to  be,  whether  the  contract  under 
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which  the  work  in  qnestion  was  performed,  undertook  abso- 
Intely  to  pay  the  contractor,  or  to  pay  it  in  the  manner  in 
which  it  was  held  the  contractor  understood  it  to  be  paid  by 
his  proposition  in  applying  for  the  work  ;  to  wit,  to  take  it 
from  a  fund  to  be  assessed  and  collected  by  the  defendant.  The 
court  held  the  latter  to  be  the  understandbig,  and  the  plaintiff 
for  that  reason  failed  to  recoyer.  A  case  clearly  distinguish- 
able from  the  present 

The  case  of  Baker  v.  City  of  XJtica,  19  JV.  T.  326,  is  also  re- 
lied upon  by  the  defendant.  That  case  lays  down  no  principle 
differing  from  the  last  preceding  case  in  the  defendant's  favor; 
but  a  rule  is  laid  down,  which,  by  the  strongest  implication,  is 
against  them.  The  note  is  this :  **  A  person  accepting  an 
office  in  a  municipal  corporation,  under  a  charter  proyiding  a 
peculiar  mode  of  compensation  for  his  services,  can,  in  the  ab- 
sence of  a  different  express  contract,  obtain  compensation  only 
in  the  case  and  manner  thus  provided.''  The  plaintiff  in  the 
case  before  us  was  not  an  officer  of  the  corporation,  but  had  a 
different  and  an  express  contract  from  them,  to  pay  abso- 
lutely. 

The  last  cited  case  to  this  point  is  Beard  v.  City  of  Brooklyn, 
31  Barb.  142.  That  case  contained  the  features  of  liability, 
on  the  part  of  the  corporation,  similar  to  the  cases  above  con- 
sidered. The  action  was  based  upon  a  breach  of  dutt/y  on  the 
part  of  the  defendant,  through  its  officers,  and  on  this  ground 
the  plaintiff  I'ecovered  a  judgment  Brown,  J.,  who  delivered 
the  opinion,  after  reviewing  the  doctrine  of  the  above  cited 
cases,  says :  '^  The  negligent  omission  of  the  defendant  is  too 
manifest  to  admit  of  any  doubt,  and  the  authorities  to  which 
I  have  referred  are  decisive  of  the  plaintiff's  right  to  recover." 
A  note  in  the  case  is  to  this  effect :  ^^  That  a  corporation  can- 
not, with  impunity,  enter  into  contracts  with  individuals  by 
which  they  are  induced  to  expend  their  labor  and  substance  in 
works  of  public  improvement,  and  then  refuse,  or  negligently 
omit,  to  employ  the  means  given  it  by  law,  for  their  recom- 
pense and  reimbursement" 

This,  I  think,  is  good  morals,  as  well  as  sound  law,  and,  in 
my  view,  it  has  application  to  the  features  of  the  case  before  us. 

I  think  it  may  be  regarded  as  a  settled  proposition  that 
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municipal,  as  well  as  other  corporations  which  most  of  neces- 
sity act  bj  human  agencies,  are  liable  for  the  negligent 
acts  of  their  agents,  to  the  same  extent  as  natural  persons 
are.  And  this  is  the  principle,  as  I  understand  it,  which  the 
learned  referee,  and  also  the  supreme  court,  applied  to  this 
case.  The  right,  as  well  as  the  duty,  to  direct  these  improve- 
ments by  these  governmental  agents,  when  the  power  is  con- 
ferred by  law,  and  the  preliminary  steps  have  been  taken 
which  authorize  action,  has  been  so  ably  and  clearly  settled 
by  the  cases  of  People  v.  Mayor,  &c.  of  Brooklyn,  4  JV.  Y. 
419 ;  Hutson  v.  Mayor,  Ac.  of  N.  Y.,  3  N.  Y.  163 ;  Conrad  v. 
Trustees  of  Ithaca,  and  Hickok  v.  Truotees  cf  Plattsburgh,  in 
note  of  same  case,  IG  N.  Y.  158,  and  cases  cited,  that  I  need 
not  dwell  upon  this  point. 

It  was,  therefore,  competent  for  the  common  council  of 
Oswego  to  make  a  contract  with  the  plaintiff  for  this  city 
improvement,  and,  having  made  the  Contract,  and  the  common 
council  having  lawful  power  to  provide  the  means  in  the 
manner  specified,  the  city  is  liable  upon  the  contract,  and  if 
the  common  council  omit  or  neglect  their  duty  in  this  regard, 
the  city  becomes  liable  also  for  this  reason,  and  the  laborer  and 
contractor,  in  the  case  of  an  absolute  contract,  is  bound  to 
look  no  ftirthcr  than  his  contract.  He  does  not  guarantee 
that  the  agents  of  the  city  will  perform  their  duties  pro- 
perly ;  he  does  not  stipulate  to  await  their  action  in 
obtaining  the  means,  nor  to  abate  his  claim  if  they  fail 
in  their  duty.  He  is  bound  to  look  no  further  than  to 
the  terms  of  his  contract.  It  is  distinctly  found  as  a 
fact  by  the  referee  that  the  common  council  "/atforf 
and  neglected  and  refused  to  take  the  necessary  measures 
for  raising  the  Ainds  necessary  for  defraying  the  expenses 
of  said  improvement,  and  enabling  the  city  to  fulfill  the 
requirements  of  said  contract,  on  its  part  to  be  performed 
and  fulfilled.''  The  case  of  Gumming  v.  Mayor,  &a  of  Brook- 
lyn, 11  Paige^  596,  600,  is  a  case  in  point.  Unless  that  case 
is  to  be  overruled,  this  case  has  been  correctly  decided. 

The  sections  of  the  charter  of  the  city  which  are  cited  as 
restrictive  of  the  power  of  the  defendants  (§§  2, 16, 18  and  19 
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of  title  5)  haye  no  application  to  the  means  for  raising  money 
for  the  improrements  in  question. 

I  thmk  the  judgment  should  be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed. 


BALDWIN'  V.  MAYOE,  &o.  OP  NEW  YORK. 

September,  1866. 
MliTm\ng45Batt,  850;  8.  C,  80 Bow,  Pr.  880. 

Under  the  act  of  1859  (L.  1859,  p.  1127,  c.  489,  §  5),— allowing  the  comp- 
troller of  the  citj  of  New  York  to  vacate  judgments  against  the  dty 
obtained  bj  collusion  or  founded  in  fraud,  and  notwithstanding  the  act 
of  1863,  p.  409,  c  227,  giving  the  exclusive  right  to  the  corporation 
counsel  to  appear  for  the  city, — the  supreme  court  have  power  to  grant 
such  a  motion,  made,  on  behalf  of  the  comptroller,  by  counsel  (other 
than  the  corporation  counsel)  employed  by  him  under  direction  of  the 
common  council.* 

An  order  of  the  court  at  general  term,  affirming  an  order  vacating  a  judg- 
ment on  such  a  motion,  is  in  the  discretion  of  that  court,  and  cannot  be 
reviewed  here. 

William  Baldwin  and  John  M.  Jaycoz  sued  the  Mayor,  &c 
of  New  York,  on  an  award  made  by  arbitrators,  appointed 
under  L.  1860,  p.  772.  By  that  act  it  was  prorided  that  dam- 
ages claimed  by  plaintiflb  against  the  city  ^*  may  be  ascertained 
by  three  arbitrators,  one  of  whom  may  be  chosen  by  the  mayor 
of  the  city  of  New  York,  and  one  by  the  parties  claiming  such 
damages,  and  the  third  shall  be  appointed  by  the  two  arbitra- 
tors chosen  as  aforesaid  f  and  the  confirmation  of  the  report, 
and  the  payment  of  the  amount  thereof  by  the  comptroller  of 
the  city,  were  also  provided  for. 

An  award  in  fayor  of  plaintiffs  was  made  by  arbitrators  so 
chosen,  and  payment  having  been  refused,  the  plaintiffs  sued 
the  city  thereon,  in  the  supreme  court,  and  recovered  judg- 

*  For  subsequent  provisions  of  law  as  to  the  power  to  appear  for  the 
dty,  see  2  X.  1868,  p.  2032,  c.  863,  and  the  later  charters.  As  to  ap- 
peals, see  Code  of  Pro.  %  11,  as  amended  in  1871. 
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ment  for  Beyenty-four  thousand  two  hundred  and  ninety-nine 
dollars  and  forty  cents. 

It  seemed  that  the  comptroller's  refusals  to  pay  the  award 
and  the  judgment  were  based  on  the  fact  that  the  city  officers 
had  not  appeared  or  produced  any  witnesses  before  the  arbitra- 
tors, thus  suffering  a  recovery,  on  the  pretext  that  the  statute 
was  unconstitutional. 

The  corporation  counsel  haying  refused  to  appeal  or  moye  to 
yacate  the  judgment,  the  common  council  passed  a  resolution 
authorizing  the  comptroller  to  moye.  The  comptroller  also 
relied  on  the  following  clause  of  the  act  of  1859  : 

"  Wheneyer  the  comptroller  of  the  said  city  shall  haye  reason 
to  belieye  that  any  judgment  now  of  record  against  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  or  which 
may  hereafter  be  obtained  against  them,  shall  haye  been  ob- 
tained by  collusion,  or  founded  in  fraud,  he  is  hereby  author- 
ized and  required  to  take  all  proper  and  necessary  means  to 
open  and  reyerse  the  same,  and  to  use  the  names  of  Uie  said 
mayor,  aldermen  and  commonalty,  and  to  employ  counsel  for 
such  purpose.*'    L.  1859,  p.  1127,  c.  489,  §  5. 

On  motion  at  special  term,  the  preliminary  objection  was 
taken  that  the  motion  papers  were  seryed  in  the  name  of 
"  Henry  E.  Knox,  attorney  for  the  comptroller,''  and  no  order 
of  substitution  haying  been  entered,  the  motion  was  irreg- 
ular. 

In  support  of  the  objection  the  following  act  was  relied 
on :  "  The  head  of  this  department  (the  corporation  counsel) 
shall  haye  the  exclusiye  right,  and  it  shall  be  his  exclusiye 
duty,  to  appear  for  and  present  the  said  mayor,  aldermen  and 
commonalty,  and  their  officers,  in  all  motions,  actions  and 
proceedings."    L.  1863,  p.  409,  a  227. 

The  objection  was  oyerruled,  the  motion  granted,  and  the 
order  granting  it  affirmed  on  appeal  by  the  court  at  general 
term.  Eeported  in  45  Barl.  459 ;  S.  C.  30  Haw.  Pr.  289, 
Plaintiff  appealed. 

Peoeham,  J. — Preliminarily  it  is  objected,  that  this  motion 
cannot  be  made  by  any  one,  except  by  the  counsel  to  the  cor- 
poration ;  that  another  attorney  cannot  appear  without  a  sob- 
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stitntion ;  fnTther,  that  no  one  bnt  the  counsel  to  the  corpora- 
tion could  make  the  mation,  as  the  statute  of  1863  gaye  that 
exclusiye  right  to  him,  and  made  it  his  peculiar  duty;  that  the 
act  of  1859  which  allowed  the  comptroller  to  intervene  and 
moye  to  set  aside  a  judgment  that  he  had  reason  to  believe  was 
obtained  by  collusion,  or  was  founded  in  fraud,  was  unconsti- 
tutional ;  if  not,  that  it  was  repealed  by  the  act  of  1863.  L. 
1863,  p.  409. 

I  have  carefully  considered  all  these  objections,  and  some 
others,  and  think  they  cannot  prevail. 

[The  learned  judge,  after  expressing  the  opinion  th&t  the 
order  was  right  on  the  merits,  discussed  the  constitutionality 
of  the  law  at  great  length,  concluding  against  it  on  the  ground 
that  the  legislature  had  no  right  to  appoint  a  board  to  arbi- 
trate on  a  claim  against  a  municipal  corporation,  and  saying 
that  the  principle  on  which  such  boards  were  appointed  in  re- 
spect to  claims  against  the  State  was  inapplicable  to  municipal 
corporations,  which  ^ght  be  sued,  and  questioning  the  doc- 
trine of  Darlington  v.  Mayor,  &c.  of  N.  Y.,  31  N.  Y.  164,  on 
this  point 

HiriaT,  J.,  delivered  a  contrary  opinion  on  the  merits  and  on 
the  question  of  constitutionality,  and  relied  on  Darlington  v. 
Mayor,  &c.,  as  settling  that  it  was  entirely  competent  for  the 
legislature  to  direct  that  the  public  property  of  the  city  not 
held  in  trust  for  specific  uses,  be  sold,  and  the  proceeds  applied 
to  any  public  or  municipal  use  within  the  city.]* 

By  thb  Coubt,  all  concurring  except  Huistt,  J.,  the  order 
was  affirmed,  without  passing  on  these  questions,  on  the 
ground  that  the  order  was  in  the  discretion  of  the  supreme 
court,  and  could  not  be  reviewed  here. 

Order  affirmed,  with  costs. 


*  Compare  People  ea;  rd,  McLean  o.  Flagg,  46  N»  F.  401. 
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BALTES  V.  BIPP. 

September,  1866. 

One  who  gives  a  chattel  mortgage,  specifjring  no  time  of  payment,  to  se- 
cure a  debt  overdue,  has  thereafter  no  leviable  interest  in  the  mort- 
gaged chattels.  The  mortgagee  becomes  the  absolute  owner,  and  the 
interest  of  the  mortgagor  is  merely  the  right  to  pay  off  the  mortgage 
debt,  and  his  possession  is  that  of  a  bailee. 

Evidence  of  a  parol  agreement  that  the  mortgage  should  not  be  imme- 
diately payable,  is  not  admissible. 

The  purchaser  at  a  wrongful  sale  on  execution,  is  thereby  estopped  from 
setting  up,  when  sued  for  the  conversion,  that  he  acted  merely  as 
agent  in  the  purchase. 

Bemhard  Baltes  sued  Adolph  Bipp  and  Joseph  Oclisler  in 
the  city  conrt  of  Brooklyn,  for  the  conversion  of  plaintiff's 
-prnpertj.  Plaintiff  claimed  title  to  the  property  by  a  mort- 
gage given  by  one  Beitenbach,  on  October  8, 1859.  On  Octo- 
ber 25.  defendant  Bipp  recovered  judgment  against  Beiten- 
bach; and  on  November  2,  1859,  the  property  was  sold  on 
execution  under  the  judgment  to  defendant  Ochsler. 

Plaintiff's  mortgage  named  no  time  for  the  payment  of  the 
money  which  was  secured  by  it,  but  ifc  was  proved  on  the  trial 
that  it  had  been  given  to  secure  certain  moneys  which  had 
been  loaned  by  plaintiff  to  Beitenbach,  and  for  which  due-bills 
had  been  given.  These  due-bills  were  also  produced.  They 
specified  no  time  of  payment  The  chattel  mortgage  was  duly 
filed.  Defendants  offered  to  prove  an  agreement  of  plaintiff  with 
Beitenbach  that  the  money  should  not  be  payable  for  a  year; 
and  they  asked  Beitenbach  (who  was  a  witness),  when  the  notes 
and  mortgage,  or  the  money  therein  mentioned,  was  pay- 
able. The  defendant  Ochsler  also  offered  to  prove  that  he  bid 
off  the  goods  at  the  sale,  not  for  himself  but  for  his  co-defend- 
ant Bipp.  All  this  evidence  was  excluded,  and  defendants 
excepted.    Plaintiff  hal  judgment 

The  supreme  court,  at  general  term,  on  appeal  fh>m  tiie 
judgment,  held  that  at  the  time  of  the  levy  and  sale  the  money 
payable  and  secured  by  the  mortgage  was  overdue,  and  that 
Beitenbach  had  no  interest  in  the  property,  and  his  possession 
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was  that  of  mere  bailee,  the  absolate  ownership  being  in  plain- 
tiiE  They  also  held  that  the  evidence  as  to  the  time  at  which 
the  money  was  payable  was  properly  rejected,  since  it  was  not 
offered  to  show  frand,  and  it  was  not  competent  to  vary  a 
written  instrument  by  parol  proo£  They  also  held  that  the 
defendant  Ochsler  was  estopped  from  setting  up  that  he  bid 
for  another  at  the  sale  of  the  goods,  as  he  was  a  co->trespasser. 
Defendants  appealed  to  this  court 

Britton  £  Ely,  for  defendants,  appellants. 

James  J.  Laurie^  for  plaintiff,  respondent 

Leonabd,  J. — There  is  no  ground  for  pretense,  nor  was  it 
claimed  at  the  trial  that  there  was  any  fraud  or  mistake  in 
the  mortgage  under  which  the  plaintiff  claimed  title.  The 
admissibility  of  the  eyidence  cannot  be  urged  for  that  pur- 
pose. The  mortgage  upon  its  face,  as  well  as  the  due-bills, 
which  were  given  for  loans  made  some  time  before  the  execu- 
tion of  the  mortgage,  was  due  upon  demand.  The  miortgagee 
was  the  absolute  owner,  at  law,  of  the  property  mortgaged, 
from  the  moment  of  the  demand,  and  the  refusal  or  neglect  of 
payment  The  interest  of  Eittenbach  was  the  right  merely  to 
pay  off  the  mortgage  debt,  and  his  possession  was  that  of  a 
bailee  merely.  Fuller  v.  Acker,  1  Hilly  473.  Bittenbach  had 
no  interest  subject  to  sale  on  execution.  The  defendants  can- 
not therefore  make  title  to  the  property  by  the  levy  and  sale. 

The  tendency  of  the  evidence  offered,  as  to  the  time  of  pay- 
ment^ was  to  vary  or  impair  the  legal  effect  of  the  mortgage 
and  due-bills.  It  was  properly  excluded  on  that  ground.  The 
evidence  was  not  offered  to  show  fraud  or  any  want  of  good 
good  faith,  as  to  the  debt  or  mortgage.  Had  that  defense  been 
set  up  the  question  would  have  been  different 

The  evidence  oflfered  to  prove  that  Ochsler  bid  at  the  sale 
for  Bipp  and  not  for  himself,  and  that  he  had  no  possession  of 
the  property,  was  also  properly  excluded.  Ochsler  held  him- 
self out  as  a  purchaser  at  the  sale,  and  it  is  too  late  afterward 
to  claim  that  he  was  acting  as  an  agent  merely.  By  bidding 
he  assumed  the  character  of  a  purchaser,  and  the  plaintiff  had 
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ihe  right  to  rely  npon  sach  act  when  he  commenced  his  action ; 
and  Ochsler  mnst  be  held  as  estopped  from  denying  the  legiti- 
mate conclusion  which  the  plaintiff  drew  from  his  conduct. 

There  appears  to  have  been  no  error  at  the  trial,  and  the 
judgment  should  be  aflSrmed  with  costs  and  damageSi 

All  the  judges  concurred* 

Judgment  affirmed,  with  costs,  and  ten  per  cent,  damages. 


BANK  OP  AITBUEN  tf.  PUTNAM. 

March,  1867. 

▲  oorpoiatian  cannot  evade  liabilitj  on  negotiable  paper  indorsed  with 
their  name  bj  their  a^nt,  for  the  accommodation  of  a  third  person,  on 
the  ground  that  the  agent  had  no  authority  bo  to  indorse  it.  If  it  appear 
that  the  agent  had  frequently  before  indorsed  their  pai>er  and  pro- 
cured it  to  be  discounted  by  the  plaintiff,  and  received  the  avails,  and 
that  the  corporation  had  recognized  the  validity  of  such  previous 
transacdons. 

Notice  of  protest  of  negotiable  paper,  to  charge  a  corporation  in  whose 
name  it  is  indorsed,  is  properly  served  ob  the  general  agent  of  the  cor- 
poration. 

The  Bank  of  Auburn  brought  this  action  in  the  supreme 
court  against  Aaron  Quimby  and  Isaac  Bell,  the  president  of 
the  Farmers'  and  Mechanics'  Protection  Company  of  Weeds- 
port,  to  recover  on  a  promissory  note  for  one  thousand  dollars, 
made  by  Quimby  to  the  order  of  said  company,  and  indorsed 
by  one  Bliss,  their  agent 

At  the  trial  Lewis  Putnam,  the  successor  of  Bell,  was  sub- 
stituted in  the  title  of  the  cause. 

The  judge  before  whom  the  cause  was  tried  found  the  fol- 
lowing facts :  That  on  August  19, 1854,  Aaron  Quimby  made 
the  promissory  note  set  forth  in  the  complaint  That  he  de- 
livered the  same  at  the  date  thereof  to  Mr.  Heniy  W.  Bliss, 
who  was  the  agent  of  the  Farmers'  and  Mechanics'  Protection 
Company  of  Weedsport,  of  which  the  said  Lewis  Putnam  is 
now  president;  a  company  consisting  of  more  than  fifty  per- 
sons, organized  pursuant  to  L.  1849,  p.  389,  and  L.  1851,  pi.  83& 
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That  the  said  Bliss  indorsed  the  said  note  as  follows :  '^  Farm- 
ers' and  Mechanics'  Protection  Co,  H.  W.  Bliss,  Agent'' 

That  when  said  note  was  executed  and  deliyered,  the  said 
Qnimby  was  not  indebted  to  said  company,  bnt  the  said  com- 
pany was  then  engaged  in  bnying  grain  for  said  Qnimby  on 
oommissioni  and  the  said  note  was  made  for  the  purpose  of 
raising  money  by  said  Qnimby,  to  be  put  into  the  hands  of  the 
said  company,  to  buy  grain  for  him. 

That  the  said  note  was  before  due  discounted  by  the  Bank 
of  Auburn,  and  the  avails  of  it  were  paid  to  S.  Oiles,  the 
secretary  of  the  said  company,  and  received  by  the  said  com- 
pany, and  used  in  buying  grain  for  said  Quimby. 

That  when  said  note  fell  due,  payment  thereof  was  duly  de- 
mandedf  at  the  place  where  it  was  payable,  and  refVised,  and 
due  notice  of  non-payment  served  by  mail  upon  the  said  *^  H. 
W.  Bliss,  Agent  of  tibie  Farmers'  and  Mechanics'  Protection 
Go.,  at  Weedsport,  N.  Y.,"  the  place  of  residence  of  said  Bliss, 
and  the  place  of  business  of  said  company. 

That  said  Bliss  had  no  authority  to  indorse  the  note  for 
said  company,  except  such  authority  as  may  be  implied  from 
the  fact  of  being  agent  for  said  company,  and  item  having  fre- 
quently endorsed  business  paper  of  said  company,  which  hod 
been  discounted  at  the  said  bank,  and  which  indorsements 
were  recognised  by  said  company. 

That  when  said  plaintifb  discounted  the  note,  they  had  no 
knowledge  of  the  history  of  the  note,  except  what  is  fiimished 
by  the  note  itself  and  the  indorsement,  the  said  bank  having 
previously  discounted  notes  for  said  company  indorsed  as  this 
one  was,  made  payable  to  said  company  by  persons  who  were 
indebted  to  the  said  company. 

Can  the  plaintiff  recover  ? 

1.  The  objection  that  the  notice  of  non-payment  was  not 
properly  served  on  the  defendants,  because  sent  to  the  agent. 
Bliss,  is  not  good.  It  was  the  proper  way  to  serve  the  notiocv 
especially  if  Bliss  was  agent  of  the  company  and  authorized  to 
indorse. 

2.  But  inasmuch  as  this  was  an  accommodation  notoy  cv.i 

the   indorsement  of  Blisa^  as  agent,  bind    the  company?^ 

Clearly^  the  have  fkct  of  bdng  agent  would  not  authorize  hliai 
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to  bind  the  company,  by  an  indorsement  on  an  accommoda- 
tion note ;  but  it  is  quite  as  clear  that  he  conld  bind  the  com- 
pany by  endorsing  a  business  note  of  the  company's  which 
was  discounted  by  the  bank,  and  the  proceeds  of  which  were 
paid  to  the  defendant 

If  Quimby  had  procured  the  note  to  be  discounted  and  re- 
ceired  the  avails,  I  think  there  is  no  doubt  the  company  would 
not  have  been  holden  by  the  indorsement 

But  here  the  note  was  discounted  for  the  defendantSi  who 
received  the  avails  of  it   I  say  then : 

1.  Bliss,  as  agent,  had  indorsed  paper  just  like  this,  so  fiur 
as  the  bank  could  tell  by  any  knowledge  they  had,  and  had 
procured  discounts  on  business  paper  of  the  defendants.  There 
was  nothing  in  this  case  to  lead  the  plaintifBs  to  suppose  or 
suspect  that  this  was  not  a  business  note ;  especially  as, 

2.  The  note  was  discounted  by  the  bank,  not  on  the  appli- 
cation of  Quimby,  but  of  the  agent  of  the  defendants,  and  the 
money  paid  to  them. 

Judgment  for  plaintiff  having  been  entered,  was  affirmed  at 
general  term. 

The  supreme  court  assigned  their  reasons  as  follows,  in  an 
opinion  by  Johksok,  J. : 

This  case  was  rightly  disposed  of  at  special  term.  It  is  not 
denied  that  had  the  note  in  question  belonged  to  the  defend- 
ants. It  was  properly  indorsed,  so  as  to  give  the  plaintiff  a 
good  title,  and  bind  the  defendants.  It  was  apparently  the  de- 
fendants'note;  it  was  payable  to  their  order;  was  presented 
by  and  discounted  at  the  request  of  one  of  their  agents;  and 
the  defendants  actually  received  and  used  the  money  in  the 
business  in  which  they  were  engaged. 

No  notice  was  given  by  the  defendants  to  the  plain  tifEs,  at 
the  time  they  procured  the  note  to  be  discounted,  and  received 
the  avails,  that  it  was  discounted  for  the  benefit  of  the  maker, 
or  that  the  avails  were  to  be  used  by  the  defendants  in  the 
makei^j  business.  It  is  quite  evident  upon  the  whole  caee, 
iihat  {the  defendants  are  not,  as  between  them  and  the  plwitifll^ 
jgeojunodation  indersers  for  the  maker  of  the  note. 

sioney  went  into  their  hands,  and  they  used  it  \jk  theix 
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business  with  Qoiinby.  Even  if  it  was  wholly  Qnimbj's 
Aoney,  they  used  it  for  their  own  advantage  and  profit ;  and 
whether,  as  between  them  and  Qnimby,  they  charged  the 
money  to  him  or  he  to  them,  it  can  make  no  difference  to  the 
(laintifBg,  who  had  no  notice  of  their  private  arrangements. 

I  think  the  case  falls  entirely  within  the  principle  estab- 
lished in  Bank  of  Genesee  v.  Fatchin  Bank,  19  N'.  I\  312.  See 
also  Farmers'  and  Mechanics'  Bank  v.  Butchers'  and  Drovers' 
Bank,  16  Id.  125.  It  was  apparently  business  done  for  the 
defendants,  and  they  had  the  money,  without  giving  any 
notice,  and  they  ought  to  respond. 

Judgment  affirmed. 

From  this  judgment  the  defendant,  Putnam,  appealed. 

William  B.  Mills,  for  defendant,  appellant ; — ^^s  to  authority 
to  bind  corporation  by  indorsement,  &c.,  cited  Morford  v. 
Farmers'  Bank,  26  Barb.  568 ;  Central  Bank  t*.  Empire  Dress- 
ing Co.,  Id.  23;  Bank  of  Genesee  v.  Patchin  Bank,  13  iV.  Y. 
809 ;  Mechanics'  Bank  v.  N.  Y.  &  N.  H.  B.  E.  Co.,  Id.  599 ; 
McCuUough  V.  Moss,  5  Den.  567;  Bank  of  Genesee  v.  Patchin 
Bank,  19  JV.  T.  312 ;  National  Bank  v.  Norton,  1  HiU,  572 ; 
Moss  V.  Livingston,  4  Comst.  208 ;  Knight  v.  Lang,  2  Abb.  227 ; 
Nixon  V.  Palmer,  4  Seld.  400 ;  Exchange  Bank  v.  Monteath,  26 
N.  T.  506 ;  17  Barb.  171 ;  24  Id.  371 ;  Rogers  v.  Coit,  6 
JKB,  322 ;  De  Witt  v.  Walton,  5  Seld.  571 ;  4  K&rn.  35, 623.  As 
to  service  of  notice,  and  proof  thereof,  Cayuga  Co.  Bank  v. 
Warden,  1  Cwasl.  413 ;  Stwy  on  Prom.  N.  299 ;  Edw.  on  Bills 
and  Cases  Cited,  p.  581 ;  Story  on  Prom.  N.  p.  361,  §  309 ; 
Louisiana  State  Bank  v.  Ellery,  16  Martin,  87 ;  Cross  v^  Smith, 
1  Maule  d  &  545,  552,  553 ;  Agan  v.  McManus,  11  Johns.  181 ; 
4  Bdm.  Stat.  620,  §  8;  5  Den. 333;  4  Id.  460. 

Cox  dt  Avery,  plaintiff's  attorneys;— As  to  notice  to  agent, 
cited  Duhlqp^s  Paley,  262,  and  cases  cited ;  Firth  v.  Thrash,  8 
Bam.  d  C.  387 ;  Hem  v.  Mill,  13  Vts.  120 ;  Bank  of  the  United 
States  V.  Davis,  2  Hill,  461,  463,  464 ;  CUtty  on  Bills,  497 ; 
National  Bank  v.  Norton,  1  Mil,  578 ;  Fulton  Bank  v.  Sharon 
Canal,  4  Paige,  137;  North  Biver  Bank  v.  Aymar,  3  Hill, 
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274-5 ;  Siofy  on  Prom.  JV.  §  307 ;  McEwen  v.  Montgomery 
Matnal  In^  Oo^  5  Hitt^  105 ;  Siory  on  Agency,  §  140.  The 
oompany  haye  got  the  money  on  the  strength  of  the  endorse- 
menty  and  are  estopped.  6  Seld.  449  ;  Bridgeport  t^.  Empire, 
30  Barb.  421 ;  Cknesee  t^.  Patchin,  3  Kern.  309 ;  Farmer  r. 
Batcher,  16  JV.  Y.  125 ;  Siory  on  Agency,  §  245,  258 ;  Nayi- 
gation  Co.  v.  Weed,  17  Barb.  378,  and  cases  cited ;  Shirias  v. 
Morris,  8  Oew.  62.  This  note  being  drawn  and  indorsed  in 
the  nsnal  form  of  their  customers'  notes,  many  of  which  plain- 
tiff had  disoounted  before,  precludes  the  defendant  from  raising 
the  question.  Safford  v.  Wyckof^  4  mU,  442  ;  Yallett  v. 
Parker,  6  Wend.  615 ;  Soyal  Bank  v.  Turquand,  86  JBng.  L.  S 
Eq.  142 ;  Farmers'  and  Mechanics'  Bank  v.  Butchers'  and 
Drovers'  Bank,  per  Dxmo,  Ch.  J.,  14  N.  T.  624;  a  C, 
16  N.  T.  128,  per  Seldek,  J. ;  Bank  of  Oenesee  v.  Patchin 
Bank,  19  N.  Y.  312 ;  Barnes  v.  Ontario  Bank,  19  K  Y.  153, 
162 ;  Bank  of  Luke  Erie  v.  Norton,  1  Hxll^  504 ;  North  Biyer 
Bankf^.  Aymar,  3  ifiU,  262,  cited  and  reviewed  in  4  Kem.  631 ; 
Boyd  V.  GummingSy  Vt  K.Y.  103 ;  Marine  Bank  v.  Olementi^ 
81  N.  Y.  44.  There  is  a  class  of  cases,  however,  which  may 
be  cited  against  us,  where  the  law  of  negoiiabh  paper  does  bc4 
intervene.  Grant  t^.  Norway,  10  Com.  B.  665 ;  Coleman  fc 
Bioh,  29  Eng.L.  ^  Sq.  323 ;  Hubbersby  v.  Ward,8  jSm*.  330; 
Schuyler  &  Kyle  Case,  3  Kern.  600.  There  are  many  others; 
but  in  the  light  of  this  distinction  they  have  no  application  to 
this  case.  As  to  the  apparent  power  of  agent  being  the  rMrf 
power,  as  regards  those  parties,  vide  Pickering  p.  Bnshi  IS 
JSaet.  42 ;  Whitehead  v.  Tnckett,  Id.  403 ;  Houghton  v.  Ewbaiik» 
4  Oamp.  89  (per  Ellbkbobouoh)  ;  Oenesee  v.  Patohln,  10  JK.  T, 
319.  Defendant  cannot  raise  any  new  qneationa  upon  this 
appeal,  which  were  not  presented  and  ruled  upon  below.  Oow* 
perthwaite  t;.  Sheffield,  3  OomeL  247-8. 

By  THS  OouBT. — ^Parkeb,  J. — ^It  is  found,  as  a  fbot  in  this 
oase,  that  Bliss,  who  indorsed  the  note  in  question,  in  the 
name  of  the  defendants,  as  their  agent,  had  iVequently  befbre 
indorsed  their  business  paper  in  the  same  manner,  and  pro* 
cured  it  to  be  discounted  by  the  plaintiff,  which  indorsementi 
had  been  reoognixed  by  the  defendants. 
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It  is  also  found  that  this  note  was  disooonted  for  the 
defendants  upon  their  application  through  their  secretary^ 
and  the  ayails  paid  oyer  to  him,  which  the  defendants  had 
and  used  in  their  business,  as  commission  dealers,  in  buying 
grain  for  the  maker,  and  that  the  plaintiff  had  no  notice  that 
the  note  was  accommodation  paper. 

Now,  whether  Bliss,  the  agent,  had  authority  £rom  the 
defendants  to  indorse  accommodation  paper  in  their  name,  or 
whether  this  note  was  in  fact  indorsed  for  the  accommodation 
of  the  maker  or  not,  is  quite  immaterial,  for  the  plaintiff  had 
the  right  to  presume,  from  the  facts  found  as  above  stated, 
that  it  was  business  paper  such  as  it  had  been  in  the  habit  of 
discounting  for  the  defendants ;  and  the  defendants  are  pre- 
cluded from  denying  that  it  was  such  business  paper.  Bank 
of  Genesee  v.  Patchin  Bank,  13  Ni  Y.  314;  S.  0.,  19  Id.  312 ; 
Farmers*  &  Mechanics'  'Bank  v.  Butchers'  and  Drovers'  Bank, 
16  Id.  125. 

The  notice  of  protest  was  sent  to  Bliss,  the  agent,  and 
raceired  by  him*  This,  I  think,  was  sufficient  In  the  first 
place.  Bliss  was  the  agent  to  endorse  this  paper  for  the  defend- 
ants. In  Firth  v.  Thrush,  8  Barf%.  d  G.  387,  Lord  Tektebden 
expressed  the  opinion  that  authority  to  indorse  negotiable 
paper  carried  with  it  authority  to  receive  notice  of  its  dishonor. 
But  it  is  not  now  neoessary  to  examine  that  question,  for  here 
the  agent  was  not  only  authorized  to  indorse  this  paper,  but, 
AS  firom  the  findings  we  must  conclude,  was  the  general  agent 
of  the  defendants  to  indorse  and  attend  to  such  paper  for  them. 
There  is  a  distinct  finding  of  fact  that  he  was  their  agent;  for 
what,  is  not  stated,  but  manifestly  not  merely  to  indorse  this 
paper.  There  is  evidence  fh>m  which  we  may  infer  that  a 
general  agency  was  meant  Now,  if  he  was  the  general  agent 
of  this  joint  stock  company,  in  reference  to  the  indorsing  and 
taking  care  of  their  business  paper,  no  doubt  notice  to  him  of 
the  dishonor  of  this  note  was  notice  to  the  defendants.  See  1 
Par$.  on  Notes  d  B.  499,  and  oases  therein  cited;  also  Id. 
fi02-^. 

But»  for  another  reason,  tiiat  must  be  deemed  the  law  of  this 
case.  There  is»  in  the  findings  of  the  judge  before  whom  the 
oaose  was  tried,  the  following  conclusion  of  lavr :  ^  The  objec- 
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tion  that  the  notice  of  non-payment  was  not  properly  seired 
on  the  defendants,  because  sent  to  the  agent  Bliss,  is  not  good. 
It  was  the  proper  way  to  serve  the  notice,  especially  if  Bliss 
was  agent  of  the  company  and  authorized  to  indorse.  To  this 
there  is  no  exception,  and  consequently  it  is  not  open  to 
review,  CodCy  §  268 ;  Magie  v.  Baker,  14  N.  T.  436 ;  Weed  v. 
N.  Y.  &  Harlem  R.  R.  Co.,  29  Id.  616. 
The  judgment  should  therefore  be  affirmed.. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


BANK  OP  THE  STATE  OF  INDIANA  v.  BTJGBEE. 

September,  1867. 

An  authority  to  a  broker  to  buy  and  load  upon  a  veasel,  a  cargo  of  pro> 
duce,  does  not,  by  implication,  and  in  the  absence  of  any  sufficient  cus- 
tom, give  to  the  agent  the  power  to  borrow,  upon  the  credit  of  the 
principal,  the  money  with  which  to  make  the  purchase. 

Whether  it  implies  power  to  draw  on  the  principal  in  favor  of  the  seller. 

The  Bank  of  the  State  of  Indiana,  an  Indiana  corporation, 
sued  Oliyer  Bugbee  in  the  Buffalo  superior  court  for  money 
lent  and  advanced  by  the  plaintiff  to  the  defendant  at  his  re- 
quest The  facts  were  stated  by  the  superior  court  substan- 
tially as  follows : 

The  transaction  took  place  in  1858.  The  defendant,  in 
1858,  resided  in  the  city  of  Buffalo,  and  was  owner  of  the 
schooner  Waurecaiu  Van  Inwagen  &  Go.  were  grain  brokers, 
residing  and  doing  business  at  the  city  of  Chicago. 

The  defendant,  in  July,  1858,  sent  his  vessel  to  Chicago,  and 
requested  Van  Inwagen  &  Co.  to  procure  or  buy  for  him  a  cargo 
of  com,  and  load  it  upon  his  vessel.  The  defendant  did  not 
provide  them  with  funds  with  which  to  make  the  purchase. 
They  purchased  the  com  and  put  it  upon  the  defendant's 
vessel  at  Chicago.  For  the  purpose  of  making  the  purchase, 
they  borrowed  the  money  in  the  name  of  the  defendant,  horn. 
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Mr.  D.  B.  Holt,  of  Chicago.  They  gave  HoU  their  draft  npon 
R.  S.  King,  of  Buffalo,  for  the  amount,  on  time,  acceptance 
leceiyed,  and  gaye  him  the  yessel's  bill  of  lading  of  the  com, 
as  gecurity.  In  the  bill  of  lading,  "  Van  Inwagen  &  Co., 
agents  and  forwarders,"  were  named  as  the  shippers,  and  the 
com  was  to  be  delivered  as  addressed  in  the  margin.  That  ad- 
dress was  "  Ac'tD.  E.  Holt,  care  of  B.  S.  King,  Buffalo,  N.  Y." 
When  the  vessel  arrived  at  Buffalo,  the  defendant  paid  to 
King  the  amount  of  the  draft,  and  received  the  cargo  of  com. 

In  August  of  the  same  year,  the  defendant  again  sent  his  ves- 
sel to  Chicago,  and  wrote  to  Van  Inwagen  &  Co.  that  he 
should  want  to  buy  a  cargo  for  her  as  soon  as  she  should  get 
there,  and  requested  them  to  telegraph  to  him  the  prices  of 
the  different  grades  of  com  and  wheat  On  August  19,  they 
telegraphed  to  the  defendant  that  his  vessel  had  arrived  at 
Chicago ;  that  com  No.  1  was  selling  there  at  sixty-nine  cents 
per  bushel,  and  also  giving  him  the  prices  of  other  grades  of 
com  and  of  wheat  On  the  same  day  he  telegraphed  to  them 
in  answer,  "Buy  prime  No.  1  com."  On  the  same  day  he 
wrote  them  by  mail  to  the  same  effect,  adding,  "  I  think  I 
shall  arrange  with  Cutter,  so  you  can  draw  on  him  at  sight, 
then  you  will  save  interest  and  get  premium  on  draft" 

On  receipt  of  the  dispatch,  and  before  receiving  the  letter. 
Van  Inwagen  &  Co.  made  an  arrangement  with  the  plaintiff  to 
advance  them  the  money,  stating  that  it  was  to  buy  a  cargo 
of  com  for  the  defendant  The  plaintiff  advanced  the  money 
to  Van  Inwagen  &  Co.,  who  with  it  bought  a  cargo  of  com  at 
from  seventy  to  seventy-one  cents  a  bushel,  and  loaded  it  upon 
the  defendants  vessel,  and  took  a  bill  of  lading,  in  which 
"Van  Inwagen  &  Co.,  agents  and  forwarders,"  were  the  ship- 
pers, and  the  address  in  the  margin  of  which  was  "  Acc't  H. 
Early,  Cash'r,  care  of  E.  S.  King,  Buffalo,  N.  Y."  Van  In- 
wagen &  Ca  delivered  this  bill  of  lading  to  the  plaintiff  to- 
gether with  their  draft  for  the  amount  of  money  advanced, 
upon  E.  S.  King,  BuflEalo,  K  Y.,  payable  twenty  days  after  the 
date,  acceptance  waived.  The  draft  and  bill  of  lading  were 
dated  August  21.  The  vessel  sailed  from  Chicago  the  same 
day.    And  on  the  same  day  (August  21)  the  defendant  tele* 
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gnphed  firom  BufSdo  to  Vim  XnwBg«&  A  Oo^  ''Did  schooner 
load  and  leare  to-day  f    Dntw  as  before."^ 

As  aeon  aa  the  defendant  was  informed  of  the  price  at  whidi 
the  com  waa  bought,  he  repudiated  its  purdiase ;  and  when 
the  Teasel  arrived  at  Buflfklo,  he  reftised  to  hare  anything  to 
do  with  the  com,  both  by  reason  of  its  quality  and  price.  Mr. 
King,  to  whose  oare  the  com  was  consigned,  thereupon,  under 
the  directiona  of  Mr.  Eariy,  the  plaintiff 'a  cashier,  sold  it,  and 
paid  over  the  proceeds  of  the  sale  to  the  plaintiff,  leaving  un- 
paid of  the  money  borrowed,  three  thotisand  and  eight  dollars 
and  fifty-seven  cents.  It  was  to  recover  this  deficiency  that 
the  present  action  was  brought 

ITpon  the  trial  the  court  nonsuited  the  plaintiff,  either  on 
the  ground  that  the  evidence  did  not  show  that  the  money  was 
advanced  on  defendant's  credit,  or  that  the  person  who  bor- 
rowed it  in  assumed  capacity  of  defendant's  agent,  was  not 
authoriaed  to  do  so. 

The  Buffalo  mpericr  court  affirmed  the  judgment  of  non« 
suit,  assigning  their  reasons  as  follows^  in  an  opinion  which 
was  delivered  by  MasTSXT,  J. : 

Van  Inwagen  &  Co.  were  special  agents  tor  the  defendant 
They  were  authorised  to  buy  prime  No.  1  com  at  sixty-nine 
cents  a  bushel.  Not  having  been  placed  in  funds  with  which 
to  make  the  purchase,  they  were  authorised  to  buy  upon  the 
credit  of  the  defendant 

But  neither  an  authority  to  buy,  nor  an  authority  to  buy 
upon  the  credit  <^  his  principal,  vriU,  in  and  of  itself,  authorise 
or  empower  BXk  agent  to  borrow  money  upon  the  credit  of  his 
principal,  with  which  to  make  the  purchase.  The  difference 
between  the  two  powers  or  agencies  is  very  great  Under  a 
special  order  or  authority  to  buy  property  of  a  certain  descrip- 
tion at  a  given  price,  the  agent  can  only  bind  his  principal  by 
a  purchase  made  pursuant  to  the  order;  and  the  principal 
vrill  not  be  bound  to  accept  the  property  or  pay  fbr  it,  if  it  be 
not  of  the  kind  or  price  ordered  to  be  purchased  fbr  him.  In 
such  case,  it  is  with  the  vendor  to  see  that  the  special  agent  la 
acting  within  the  scope  of  and  pursuant  to  his  authority. 
iWIien  the  purphMP  ^  made  within  the  scope  of  his  authority, 
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■0  that  the  title  tests  in  ih  pAndtp^lf  the  agent  oannot  bring 
loss  upon  his  principal  by  an  unauthorised  sale  of  the  properiy. 

Under  an  authority  to  borrow  money,  the  principal  is  bound 
aa  soon  as  the  money  is  adranced  upon  his  credit,  whether  his 
agent  fldthfuUy  applies  it  or  embessles  it  The  doctrine  of 
caveat  emjdarj  which  applies  to  the  acquisition  of  other  prop- 
erty, does  not  obtain  in  respect  to  money,  and  the  agent 
could  di^ose  of  money  to  the  prejudice  of  the  principal  when 
he  could  not  of  oi&er  property.  The  expression  in  the  tele- 
gram of  August  21,  '^  draw  as  before,''  does  not,  in  connection 
with  the  fiscts  proved,  evidence  an  authority  to  borrow  money. 
There  is  no  evidence  in  the  case  showing  that  the  defendant 
knew  or  was  ever  informed  that  Van  Inwagen  &  Co.,  in  the 
July  transaction,  borrowed  the  money  of  Holt,  assuming  to 
act  as  his  agent,  or  that  they  had  not  made  the  purchase  upon 
credit,  or  with  their  own  fdnds* 

The  papers,  on  their  &ce,  did  not  convey  any  such  informa- 
tion. 

If  it  had  been  proved  that  the  defendant  knew  that  Van 
Inwagen  &  Oa,  in  July,  borrowed  the  money  upon  his  credit 
and  drew  in  the  manner  they  did  for  the  amount,  a  meaning 
would  have  been  given  to  the  telegram  which  it  does  not,  in 
the  absence  of  such  proof,  possess. 

As  it  is,  there  is  nothing  in  it  inconsistent  with  a  purchase 
upon  credit,  or  with  the  fands  of  the  brokers. 

The  whole  transaction,  so  fistf  as  it  appears  to  have  come  to 
the  knowledge  of  the  defendant,  had  no  appearance  of  a  bor- 
rowing of  money  on  his  credit 

The  draft  was  not  drawn  upon  him,  he  was  not  a  party  to 
it,  and  it  was  drawn  in  such  a  form  as  not  to  make  him  liable 
upon  it 

The  form  of  the  draft,  and  of  the  bill  of  lading  under  which 
the  properiy  was  shipped  and  sent  forward,  gave  tall  protection 
to  the  defi^dant  against  any  excess,  by  Van  Inwagen  &  Co.,  of 
the  authority  to  buy  com  of  a  certain  quality,  and  at  a  given 
price,  in  purchasing  a  different  quality  at  a  higher  price.  He 
was  ^labled  to  inspect  it,  upon  its  arrival  here,  before  accept- 
ing it 

The  defendant,  in  the  postscript  to  a  letter  to  Van  Inwagen 
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&  Co.,  under  date  of  August  19,  and  which  did  not  reach  them 
until  after  the  money  had  been  borrowed,  and  the  com,  or  some 
of  it,  had  been  purchased,  wrote :  ^^  I  think  I  shall  arrange  with 
Gutter,  so  that  you  can  draw  at  sight  on  him ;  then  you  will 
Bare  interest  and  get  premium  on  draft"  He  did  not  make  the 
arrangement  with  Cutter,  but  afterwards  telegraphed,  *"  Draw 
as  before."  I  am  unable  to  see  anything  in  this  inconsistent 
with  a  purchase  on  credit,  or  a  purchase  by  the  brokers  with 
their  own  funds,  pursuant  to  the  authority  which  the  defend- 
ant had  conferred  upon  them. 

I  do  not  find  in  it  any  evidence  of  an  authority  to  borrow 
money  upon  the  credit  of  the  defendant. 

Whether  he  could  not  make  the  arrangemient  with  Cutter, 
or  whether,  from  prudential  considerations,  he  did  not,  does 
not  appear,  nor  was  it  material. 

The  case  does  not  show  any  necessity  for  borrowing  the 
money  in  the  name  of,  or  upon  the  credit  of,  the  defendant,  in 
order  to  make  the  purchase  ordered,  nor  is  there  any  custom  in 
this  trade  affecting  the  question,  shown. 

I  think  the  plaintiff  failed  to  show  any  authority  in  Van 
Inwagen  &  Oa  to  borrow  the  money  upon  the  credit  of  the 
defendant 

From  the  judgment  the  plaintifiis  appeal  to  this  court 

John  Oanson,  for  plaintiffs,  appellants, — Cited  Story  on 
Agency,  §§  60, 85,  86, 103, 102 ;  Capel  v.  Thornton,  3  Carr.  d 
P.  352 ;  Perrotin  v.  CucuUu,  6  La.  587 ;  Sprague  v.  Gillett, 
9  Mete.  91,  92,  93 ;  Pentz  t;.  Stanton,  10  Wend.  271 ;  Baymond 
V.  Crown,  2  Mete  319. 

George  B.  Hibbard,  for  defendant,  respondent, — Cited  1 
Pars,  on  Cont.  41,  43,  44 ;  Add.  on  Cont.  624,  627 ;  Paige  v. 
Stone,  10  Mete  160 ;  1  Pars,  on  BillSy  100 ;  Mechanics'  Bank  v. 
N.  Y.  &  N.  H.  R  R  Co.,  3  Kern.  599,  632,  630,  635 ;  Story  on 
Agency y  §§  81, 133,  83, 105,  169, 172,  200,  102,  268,  290,  35, 
239 ;  Delafield  t;.  State  of  Illinois,  26  Wend.  192  ;  Atwood  v. 
Mannings,  7  Bam.  £  C.  278 ;  Delafield  t;.  State  of  IlUnois,  26 
Wend.  192 ;  North  Riyer  Bank  v.  Aymar,  3  HiUj  262 ;   Nixon 
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V.  Palmer,  4  Seld.  398;  East  India  Go.  t;.  Henley,  1  JBsp.  Ill ; 
1  Pothier  on  Obi  143 ;  1  Livermore  an  Agency,  368 ;  1  Am.  Lead. 
Cos.  556 ;  Jacques  v.  Todd,  3  Wend.  83 ;  Pars,  on  Merc.  L. 
162 ;  Emerson  t;.  Prov.  H.  M.  Go,  12  Mass.  237 ;  Taber  v. 
Cannon,  8  Mete  456 ;  Webber  v.  William's  GoUege,  23  Peck. 
302 ;  1  Bell  Com.  411,  §  429 ;  Hawtayne  t;.  Bourne,  7  Mees.  S 
W.J  596 ;  Parsons  v.  Armor,  3  P^.  413  ;  Eelley  v.  lindsey,  7 
Qray,  287 ;  Batty  v.  Garswell,  2  Johns.  48 ;  Bossiter  v.  Bossiter, 
8  Trime2.494. 

By  the  Goubt. — ^Hinrr,  J. — ^Van  Inwagen  &  Go.,  of  Ghicago, 
Illinois,  were  the  special  agents  of  the  defendant,  who  resided 
at  Buffalo,  for  the  purchase  of  a  cargo  of  number  one  com,  to 
he  loaded  upon  the  schooner  Waurecan,  at  the  former  place. 
The  authority  was  in  writing,  imd  Jits  legal  effect  was  fixed 
by  its  terms.  Van  Inwagen  &  Ga  were  not  the  general  agents 
of  the  defendant,  and  the  power  to  bind  their  principal  ex- 
tended no  farther  than  was  given  by  the  actual  authority  con- 
ferred upon  them.  They  could  not,  like  general  agents,  bind 
their  principal,  when  acting  within  the  ordinary  scope  of  the 
business  they  were  authorized  to  transact,  although  beyond 
their  authority.  1  Pars,  on  Cord.  40,  41  marg, ;  Story  on  Ag. 
§§  105, 126 ;  Nixon  v.  Palmer,  8  N.T.  398.  They  were  acting  un- 
der precise  written  directions,  limited  to  the  particular  action 
in  question.  All  persons  dealing  with  them  were  therefore  bound 
to  know  the  extent  of  their  authority,  and  to  inquire  into  its 
limitations.  Story  on  Ag.  §§  81,  83.  In  the  language  of  Judge 
GowEK,  in  North  River  Bank  v.  Aymar,  3  Hill,  262,  *'  The 
ground  on  which  the  rule  rests  is  familiar.  The  appointee  need 
not  deal  with  the  attorney  unless  he  choose,  and  it  is  very  rea- 
sonable that  he  should  be  bound  to  inspect  the  power,  when 
in  writing,  or  learn  its  language  the  best  way  he  can,  when  it 
is  by  parol.  On  becoming  acquainted  with  it  he  shall  be  holden 
to  understand  its  legal  effect,  and  must  see,  at  his  peril,  that 
the  attorney  does  not  transgress  the  prescribed  boundary,  in 
acting  under  it" 

The  authority  to  purchase  the  load  of  com,  by  its  terms, 
gave  no  authority  to  Van  Inwagen  &  Go.  to  borrow  the  money 
with  which  to  buy  ii    There  are,  however,  certain  incidental 


n  msw  YOBK 


Bulk  of  the  State  of  iBdlAOA  f .  Baglwo. 


powers  aocompanying  the  appointment  of  anj  agent,  which  it 
ia  snppoied  may  affect  the  present  question.  Thos^  an  anthor- 
itj  to  buy  or  sell  goods  Includes  an  authority  to  execute  the 
proper  vouchers  therefor ;  an  authority  *<  to  do  the  needful**  in 
lespect  to  the  ftilfillment  of  an  award,  carries  the  power  to 
prepare  a  lease,  if  required  by  the  award ;  an  authority  to  sell 
ft  horse  includes  the  power  to  warrant ;  a  power  to  buy  a  thing 
without  any  statement  at  what  prioe,  includes  the  power  to 
buy  at  any  price ;  a  power  to  sell  goods  includes  a  power  to  t^ 
ceiye  payment  on  the  sale ;  a  power  to  recover  and  receive  a 
debt  includes  a  power  to  sue  and  a  power  to  execute  a  release 
to  the  debtor ;  the  possession  of  a  bond  by  an  agent  is  evidence 
of  an  authority  to  receive  the  money  due  upon  it  Siary  M 
Ag.  §§  lOd,  103.  So  it  has  been  held  in  Louisiana,  that 
an  agent  authorised  to  buy  a  cargo  for  his  principo^ 
if  no  other  means  or  funds  are  provided,  has  an  incident 
tal  authority  to  give  notes,  or  draw  and  negotiate  bills  on  his 
prindpal  for  the  amount  Perrotin  v.  Ouculla,  6  La.  687 ; 
see,  however,  on  this  point,  Paige  v.  Stone,  10  Meic  100 ;  Taber 
V.  Gannon,  8  Id.  456 ;  Webber  v.  Williams  College,  23  Pick.  SOS. 
In  the  present  case,  I  think  the  authority  to  Van  Inwagen 
ft  Co.  meant,  simply,  that  they  should  procure  a  cargo  for  this 
vessel  by  their  own  funds,  or  upon  their  own  oredit  It  im^ 
plied  ftirther  that  they  should  be  paid  for  the  entire  servioe 
thus  rendered,  and  that  they,  or  the  banker  flrom  whom  the 
fimds  were  obtained  by  them  for  the  purchase,  should  hold 
the  title  to  the  property  purchased  until  it  was  paid  for  by  the 
principal  It  was  not  necessary  to  decide  that  if  Van  Inwagen 
ft  Cow  had  purchased  the  com  of  an  owner,  and  had  given  to 
such  owner  a  bill  of  exchange  upon  the  defendant  for  the 
amount,  that  the  defendant  would  not  have  been  bound  by 
that  act  According  to  the  case  of  Perrotin  v.  Ouculla»  stipra, 
he  would  have  been  bound.  According  to  the  Massachusetts 
oases  he  would  not  have  been  bound.  The  authoritv  to  be  ex*- 
ercised,  either  under  this  principle,  or  upon  the  principle  as  I 
have  stated  it,  is  vastly  different  fh)m  a  power  to  the  agent  to 
borrow  money  for  the  purpose  of  making  the  purchase^  In 
addition  to  the  loss  of  the  right  to  repudiate  the  purchase^  if 
made  in  violation  of  the  instruotions  given«  the  integribf  of 
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an  agent,  and  the  haaaid  of  loas  to  the  principal  by  his  dia* 
hoiBeaty  or  his  mlafortoneay  are  very  difiEsrent  in  the  cases  sup* 
poasd.    The  appellant's  proposition  involyes  the  broad  ground 
that  an  anthority  to' a  broker  to  bny  and  load  npon  a  yessel  a 
cargo  of  com  or  other  produce,  gires  to  the  agent  the  power  to 
borrow  the  money  npon  the  credit  of  the  principal  with  which 
to  make  the  purdiaseu    This  involres  a  claim  of  exteusiye  and 
dangerous  powers.    When  he  borrows,  the  agent  of  right  ro» 
eeiyea  the  money  into  his  own  possession.    If  he  spends  it,  or 
bsea  it,  or  is  robbed  of  it,  before  a  cargo  is  purchased,  tho 
principal  is  responsible  for  the  loan  equally  as  if  the  cargo  had 
hmk  leodyed  by  him.    Many  men  will  honestly  discharge  the 
datiea  of  buying  and  selling  merchandise,  who  will  be  less 
iUthftil  in  the  application  of  moneys  actually  in  their  posses- 
iioiL    Practically,  the  money,  when  receired  by  the  agen^ 
Wonld  be  deposited  to  his  own  credit,  and  drawn  upon  to  pay 
far  the  cargo  when  the  loading  was  completed.    The  money 
umat  be  borrowed  in  adyance  of  the  purchase,  and  some  time 
amst  elapae  before  the  deliyery  can  be  completed.    Is  the  prin* 
oipal  to  be  subject  to  the  hasard  both  of  the  honesty  and  the 
aoWenqy  of  the  agent  during  this  period  ?    If  a  commission  of 
iMoikniiitoy  is  sued  out  in  the  mean  time  against  the  agenty 
"Wonld  the  principal  hare  a  specific  lien  upon  the  funds  thus 
borrowed,  or  would  he  occupy  the  position  of  a  creditor  sim- 
ply ?    Upon  the  prindides  held  by  the  court  below,  the  course 
18  plain  and  open,  none  of  these  difficultiee  will  arise.    I  think 
fhey  are  aound.    I  do  not  find  any  authority  in  the  books  for 
the  proposition  claimed  by  the  appellant,  and  it  would,  in  my 
opinion,  be  a  dangerous  innoyation  upon  the  principles  of  the 
law  of  agency. 

If  the  custom  of  Chicago  could  in  any  eyent  control  the 
princ^des  of  law  applicable  to  similar  transactions,  it  certainly 
does  not  in  the  present  case,  ui>on  the  eyidence  presented.  The 
tsstimony  of  the  merchant  whose  testimony  was  taken,  is 
uniform,  that,  in  the  cases  mentioned  by  them,  the  money  is 
adyanced  upon  the  credit  of  the  parties  to  the  draft  and  the 
security  of  the  property  purchased.  This  is  exactly  what  the 
plaintiff  had  here.  No  one  witness  testified  to  the  ^stence  of 
a  eoatom  for  the  agent  to  borrow  money  generallyi  on  the  credit 
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of  the  party  desiring  to  purchase  the  cargo,  or  that  would  make 
the  principal  liable  where  the  draft  was  not  drawn  in  his  name^ 
or  upon  him,  and  where  the  property  was  not  consigned  to  him* 

An  agreement  that  this  borrowing  of  money  was  ratified  by 
the  defendant,  is  drawn  flx)m  the  fact  that  he  telegraphed 
**  draw  as  before.''  In  the  Jnly  preceding,  the  agents,  Van 
Inwagen  &  Co.,  had  upon  R  S.  King,  BuflGdo,  for  the  cargo 
then  purchased*  I  do  not  discoyer  any  CTidence  in  the  case, 
or  that  was  offered,  which  intended  to  show  a  knowledge  by 
the  defendant  that  the  purchase  money  for  that  cargo  was  bor- 
rowed upon  his  credit.  The  transaction,  as  presented  to  the 
defendant,  was  in  all  respects  the  same  in  form  as  it  would 
hare  been  if  Van  Inwagen  &  Oo.  had  themsdyes  advanced  or 
themselves  borrowed  the  money,  and  without  reference  to  the 
credit  of  the  defendant.  It  cannot  therefore  amount  to  a  rati* 
fication.  It  would  have  been  hardly  allowable  that  the  jury 
should  have  given  such  effect  to  this  dispatch  if  the  de- 
fendant had  possessed  that  knowledge.  The  defendant  had,  on 
August  19,  written  to  Van  Inwagen  &  Oa  that  he  thought  he 
could  make  a  different  arrangement  with  Cutler,  so  that  he 
could  draw  on  him  at  sight,  had  thus  save  interest  and  get  a 
premium  for  his  draft  For  some  reason  not  explained,  this 
arrangement  was  not  perfected,  and  the  defendant  therefore 
telegraphs  to  his  agents,  ^  Did  the  schooner  load  and  leave  to- 
day ?  Draw  as  before."  I  think  this  was  a  simple  notification 
and  the  proposed  arrangement  had  fidlen  through,  and  that 
the  agents  should  act  without  reference  to  it  The  jury  should 
have  given  it  no  other  effect  In  whatever  form  drawn,  or 
{torn  whose  funds  soever  the  draft  should  be  taken,  the  inter- 
est to  be  saved  and  the  premium  to  be  gained,  would  enure  to 
the  benefit  of  the  defendant  All  expenses  were  necessarily  to 
be  paid  by  him,  including  interest  The  saving  would  go  to 
his  account.,  in  the  way  of  reducing  the  balance  to  be  paid  by 
him.  No  inference  is  therefore  to  be  drawn  against  the  defaid* 
ant,  for  these  expressions  in  his  letter. 

Judgment  should  be  affirmed. 


A  majority  of  the  judges  concurred. 
Judgment  affirmed,  with  ooet& 
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BASEEB  t;.  WHITR 

September,  1867. 

^^  la  actioa  of  an  equitable  nature, — e.  g,,  by  one  member  of  a  partner* 
iBbip  to  enforce,  agidnst  the  other  members,  or  the  estate  of  a  deceased 
member,  daiuui  growing  out  of  the  partnership  business, — a  referee's 
Ihiding  of  the  facts  is  held  oondusjlTe,  if  there  is  any  evidence  to  sua- 
lain  it.  The  api>ellate  court  will  not  inquire  into  the  weight  of  the 
evidence. 

^H  such  a  case  the  award  of  costs  is  in  the  discretion  of  the  referee,  and 
the  appellate  court  will  not  control  that  discretion,  except  perhaps,  in 
case  of  its  palpable  abuse. 

"VvTiere  the  pUdntiiT  in  such  an  action  made  two  claims,  and  recovered 
the  smaller  one  only,  and  the  referee  allowed  him  his  costs  and  one- 
third  of  his  disbursements,  and  charged  him  with  the  costs  of  a 
successful  defendant, — HM,  that  the  court  of  appeals  would  not  inter- 
fere with  this  adjustment 

WQliain  Barker  saed  William  White  and  Freeman  Clarke^ 
administrators,  and  Phoebe  Sherman,  administratrix  of  Qeorge 
^.  Sherman,  deceased,  in  the  sapreme  coort 

The  plaintiff  alleged  that  he  was  formerly  a  partner  with  the 
defendant  White  and  with  the  decedent  Sherman.  That  he 
lent  the  partnership  one  thousand  dollars  for  which  the  firm 
gave  him  their  note,  which  he  still  held.  He  also  alleged  that 
the  decedent  Sherman,  haying  in  his  lifetime  six  hundred  dol- 
lars in  his  possession  belonging  to  the  firm,  lent  it  to  a  third 
person  on  his  individual  responsibility,  and  promised  to  make 
it  good  to  the  firm,  which  he  had  not  done ;  that  the  aflEairs  of 
the  partnership  had  neyer  been  settled,  and  he  demanded  an 
accounting  and  judgment  for  the  amount  due  him. 

The  referee  before  whom  the  cause  was  tried,  sustained  the 
daim  against  the  estate  of  the  decedent  Sherman,  but  not  that 
upon  the  note ;  and  he  allowed  costs  to  White  against  the  plain- 
tiff but  allowed  the  plaintiff  costs  agamst  the  estate  of  Sher* 
man,  except  two-thirds  of  the  disbursements. 

The  Bupreme  court  at  general  term  sustained  the  report,  and 
approved  of  the  apportionment  of  the  costs,  and  affirmed  the 
judgment    The  plaintiff  appealed. 
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W.  R.  £  8.  H.  Siaffordy  for  plaintiff;  appellant 

J.  D.  Pelton,  for  defendants,  reqpondents, — Cited  as  to  the 
merits,  Goddard  v.  Cutts,  2  Fair/.  440 ;  2  JSdw.  on  Prom.  Notes, 
34 ;  Story  on  From.  Notes,  §  190 ;  Sehoonmaker  v.  Boo8a»  17 
Johns.  301. 

B00KB8,  J. — This  action  was  in  eqniij,  by  one  member  of 
a  partnership  to  enforce  certain  claims  against  the  other  mem- 
bers, growing  ont  of  the  firm  business. 

It  was  referred  to  a  referee  to  hear  and  determine,  who  re* 
ported  in  favor  of  the  plaintiff  as  to  one  claim,  and  against 
him  as  to  the  other ;  and  the  referee  adjusted  the  oosts  between 
the  parties,  by  allowing  them  in  part  to  the  plaintiff,  and  in 
part  against  him  to  the  defendants. 

Jud^ent  was  entered  as  directed  by  the  referee.  The  plain- 
tiff appealed  thereftx)m  to  the  genend  term,  in  so  &r  as  liis 
claim  set  forth  in  the  complaint  was  disallowed,  and  also  as  to 
the  adjudication  of  the  question  of  oosts.  The  judgment  was 
affirmed  at  general  term,  and  the  plaintiff  appealed  to  this 
court 

In  the  complaint  the  plaintiff  charged  that  during  the  con- 
tinuance of  the  partnership,  one  of  the  firm,  Qeorge  W.  Sher* 
man,  now  deceased,  whose  estate  is  represented  in  this  action  by 
his  administratrix,  had  in  his  possession  the  sum  of  six  hundred 
dollars,  which  belonged  to  the  firm,  and  which  sum  he  loaned  to 
one  Albert  Sogers,  on  his  own  individual  responsibility,  prom* 
ising  to  make  the  sum  good  to  the  firm;  that  such  sum  had 
never  been  repaid  to  the  firm ;  and  he  daimed  that  Sherman's 
estate  should  be  charged  with  this  sum  and  interest 

The  referee  found  in  favor  of  the  plaintiff  on  this  all^tion* 
and  allowed  a  recovery  in  his  fSivor,  and  against  Sherman's 
estate,  for  his  proportion  of  the  claim.  In  this  determination 
of  the  referee  the  parties  acquiesced,  neither  appeaKng  there* 
born.  This  branch  of  the  case,  therefore,  requires  no  ezamina* 
tion. 

The  plaintiff  also  charged  in  the  complaint  that  during  the 
continuance  of  the  copartnership  he  lent  and  advanced  to  the 
firm,  of  his  own  individual  ftandfl^  the  sum  of  one  thousand 
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dollars^  which  siim  was  used  in  the  copartnership  business, 
and  that  the  firm  gaye  him  a  promissory  note  therefor,  dated 
**  April  24, 1854,'*  signed  in  the  firm  name,  and  that  he  still 
held  the  same,  which  was  due  and  wholly  unpaid;  and  he 
claimed  that  this  sum  should  be  charged  against  the  members 
of  the  firm,  respectiyely,  in  due  proportion. 

This  allegation  of  the  complaint  was  denied  by  the  other 
parties ;  and  they  averred,  on  information  and  belief  that  if 
any  such  paper  existed  it  was  made  and  placed  in  theplaintifTs 
hands  for  a  special  purpose,  to  which  it  was  neyer  in  fact 
appropriated,  and  that  it  neyer  had  any  legal  existence  as  a 
yaUd  instrument  binding  on  the  firm. 

The  litigation  before  the  referee  was  confined  principally  to 
this  branch  of  the  case,  and  the  appeal  was  brought  to  review 
the  decision  of  the  referee  thereon. 

The  note  described  in  the  complaint  was  produced  by  the 
plaintiff  and  was  put  in  evidence. 

The  signature  was  shown  to  be  in  the  handwriting  of  Mr. 
White,  a  member  of  the  finn. 

The  plaintiff  gave  evidence  tending  to  prove  that  the  note 
was  given  him  for  money  loaned,  as  alleged  in  the  complaint. 

On  the  other  hand,  the  evidence  ofifered  by  the  defendants 
tended  strongly  to  contradict  the  plaintiff's  case,  and  left  it 
quite  doubtful,  if  not  entirely  improbable,  that  the  note  was 
given  under  the  circumstanoes  and  for  the  purpose  asserted 
by  the  plointiffl  The  evidence  certainly  made  it  a  question  of 
ikct  for  the  referee.  He  found  emphatically  against  the  plain- 
tiff—that he  did  not  lend  or  advance  the  one  thousand  dollars 
to  the  firm,  nor  did  the  firm  make  and  give  him  the  firm  note, 
as  alleged  in  the  complaint ;  nor  was  that  sum  due  and  owing 
to  him  fix)m  the  copartnership ;  and  while  he  found  that  th^> 
note  was  signed  by  the  firm  nam^  in  form  as  stated  iu  (W 
complaint,  yet  he  also  further  found  that  it  was  nev^  held 
and  owned  by  the  plaintiff,  as  claimed  by  hinu  TbM  finding 
of  fiEU^t  on  the  evidence  must  be  held  conclusive  on  the  parties, 
and  as  a  consequence  determines  the  case  i^ni^  the  plaintill*, 
in  so  far  as  he  made  a  claim  against  the  other  members  or  the 
firm,  or  the  note.  His  case  was  not  sustained  on  this  p^iu^  ot 
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the  litigation,  and  the  judgment  in  that  tegprA,  was  properly 
affirmed  by  the  general  term. 

No  other  question  is  raised  on  this  appeal  on  the  merits. 

It  is  insisted  henoe  that  the  referee  erred  in  the  adjustment 
of  the  costs  between  the  parties.  The  action  being  in  equity, 
the  giving  or  withholding  of  costs  was  in  the  discretion  of  the 
referee.  As  a  general  rule,  the  court  will  not  attempt  to  con- 
trol that  discretion  on  appeal ;  certunly  not  except  in  case  of 
its  palpable  abuse. 

Such  is  not  this  case. 

The  plaintiff  &iled  in  the  action  on  the  principal  subject  of 
the  litigation ;  recovering,  however,  on  one  minor  branch  of  it. 
He  was  allowed  his  costs  of  the  action,  excepting  two-thirds  of 
the  disbursements,  and  was  charged  with  the  costs  of  White's 
defense. 

We  cannot  see  that  the  adjustment  of  costs  between  the 
parties  was  so  unfair  and  inequitable  as  to  require  this  court  to 
interfere  with  the  decision  of  the  referee. 

The  judgment  of  the  supreme  court  should  be  affinned, 
with  costs  of  appeal  against  the  appellant. 

OsoYEBy  J.-— None  of  the  exceptions  of  the  plaintiff  to  the 
admissibility  of  evidence  were  well  taken.  It  was  claimed  by 
the  plaintiff  that  he  had  loaned  his  firm,  consisting  of  the 
parties  to  the  suit,  one  thousand  dollars,  for  which  the  note 
was  pven.  The  circumstances  under  which  this  note  was 
presented  by  the  plaintifl^  his  entire  forgetfulness  at  the  time 
as  to  the  origin  of  the  note,  its  consideration,  or  how  he  came 
by  it,  were  calculated  to  create  a  doubt  as  to  the  truth  of  the 
story  subsequently  told  by  him — that  he  kept  laige  sums  of 
money  in  his  house,  in  the  custody  of  his  wife,  from  which  this 
money  was  taken.  This  story  was  of  itself  very  suspicious. 
This  rendered  an  Inquiry  into  the  pecuniary  condition  and 
dealing  of  the  plaiutiff,  at  about  the  time,  admissible^  for  the 
purpose  of  showing  whether  tiie  plaintiff  had  in  fkct  any  such 
«ams  of  money  as  claimed  by  him.  All  the  evidence  excepted 
<to  was  proper  for  this  purpose.  The  question  whether  the 
plainfiiff  lent  the  thousand  dollars  to  the  firm,  and  took  the 
itk  question,  therefore,  was  one  of  fiEtct ;  and  if  the  evi- 
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dence  was  at  all  conflicting,  the  decision  of  the  referee  cannot 
be  reyiewed  in  this  court  It  was  undisputed  that  the  sign^^ 
ture  of  the  firm  to  the  note  was  in  the  handwriting  of  the 
defendant  White,  one  of  the  firm.  Had  there  been  no  other 
eridenoe,  it  would  have  presented  a  question  of  law  merely; 
and,  had  the  referee  found  the  fact  contrary  to  the  undisputed 
evidence,  it  would  have  been  a  legal  error  that  this  court  would 
correct  upon  appeal.  But  there  was  other  eyidence  tending 
strongly  to  show  that  the  note  was  not  yalid  against  the  firm. 

In  this  class  of  cases  this  court  has  no  power  to  inquire  into 
the  weight  of  the  eyidence,  and  determine  whether  the  court 
below  has  come  to  a  correct  conclusion  thereon.  That  can 
only  be  done  by  the  supreme  court 

la  this  case  the  plaintiff  concedes  that  costs  were  in  the  dis- 
cretion of  the  court 

There  is  no  eyidence  of  abuse  in  its  exercise.  There  is  no 
ground  for  the  interference  of  this  court  with  the  disposition 
in  this  respect  made  by  the  referee. 

The  judgment  appealed  from  should  be  affirmed. 

All  the  judges  concurred  in  this  conclusion. 

« 
Judgment  affirmed,  with  costs. 


BABMON  V.  LITHAUSR 

December,  18S8. 

One  who,  after  paying  to  his  creditors  a  note  held  by  them,  on  their 
promise  to  surrender  the  note,  is  saed  by  a  third  person  on  the  note, 
should  call  npon  the  original  creditors  to  defend  the  action.  If  he  f^ils 
to  do  so,  and  Judgment  goes  against  him,  by  his  own  neglect  to  sucoess- 
fnlly  d<^end  the  action,  he  is  not  entitled  to  recover  from  the  original 
creditofs  the  amount  paid  in  satisfaction  of  the  judgment. 

His  calling  one  of  the  original  creditors  to  testify  as  a  witness  in  the  ac- 
tion against  him,  is  not  equivalent  to  giving  them  the  necessary  oppor- 
tunity to  defend  it 

Jacob  Barmon  sued  Jacob  and  Leopold  lithauer,  in  the  su- 
preme courts  to  reooyer  from  them  a  sum  which  he  alleged  he 
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had  been  compelled  to  pay  to  one  Mack  in  satis&ction  of  a 
note,  which  note  had  been  previously  held  by  defendants,  and 
had  been  paid  by  him  to  defendants  on  their  promise  to  sur- 
render it  to  him.  The  ground  of  the  action  was,  that  instead 
of  surrendering  it^as  they  promised,  they  allowed  the  note  to 
pass  into  the  hands  of  Mack,  who  sued  plaintiff  on  it,  and,  by 
recoyering  judgment,  compelled  him  to  pay  the  note  a  second 
time. 

The  facts  were  stated  substantially  as  follows,  in  the  opinion 
of  the  supreme  court,  on  the  decision  from  which  the  present 
appeal  was  taken. 

The  appellants,  the  Lithauers,  in  July,  1861,  held  a  judg- 
ment against  one  Henr}'  Barmon,  of  BufE^o,  which  was  claimed 
to  be  a  security  for  the  payment  of  an  indebtedness  to  them  of 
about  six  hundred  and  thirty-seyen  dollars,  for  goods  sold, 
nominally  to  said  Henry  Barmon,  but  really  to  the  present 
plaintiff,  and  for  the  amount  of  a  note  of  six  hundred  and 
ninety-eight  dollars  and  seyenteen  cents,  giyen  by  said  Henry 
Barmon  to  one  Elkin  Hyman,  and  indorsed  by  said  plaintiff, 
on  which  had  been  paid  two  hundred  dollars.  This  note  was 
on  July  20, 1861,  past  due,  and  had  been  protested  for  non- 
payment and  was  then  owned  by  H;pnan.  An  execution  on 
the  judgment  recovered  by  defendants  had  been  levied  on  a 
stock  of  goods.  On  said  July  20,  a  settlement  was  agreed 
upon  between  the  present  plaintiff  (who  was  the  real  debtor,  in 
all  the  demands)  and  the  defendants,  by  which  the  plaintiff 
paid  three  hundred  dollars  on  account  of  defendants'  demand, 
and  defendants  took  the  note  of  Henry  Barmon  for  the  resi- 
due. At  the  same  time,  to  secure  the  payment  of  the  Hyman 
note,  plaintiff  deposited  m  the  hands  of  one  Altman  six  hun- 
dred dollars'  worth  of  goods,  to  be  delivered  in  payment  of  said 
indebtedness  if  the  same  was  not  sooner  paid  according  to  the 
terms  of  an  instrument  executed  by  Altman  to  defendaats. 
Upon  the  deposit  of  the  goods,  and  the  payment  of  the  three 
hundred  dollars,  and  the  execution  of  the  note  of  Henry  Bar- 
mon, the  defendants  and  said  Hyman  jointly  executed  a  sealed 
release  to  the  plaintiff  of  the  levy,  and  of  all  claims  or  demands 
against  the  plaintiff  up  to  the  said  July  20, 1861. 

The  settlement  was  made  in  the  name  of  defendants^  and 
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the  plaintiff  now  claimed  that  the  defendant  Leopold^  who 
transacted  the  basiness,  represented  that  his  firm  owned  or 
controlled  the  note  giyen  to  Hyman^  and  promised  that  he 
would  send  the  same  to  the  plaintiff  as  soon  as  he  reached 
New  York. 

On  the  same  day  that  the  instrument  was  executed  by  Alt- 
man,  by  the  depositing  of  the  goods>  the  defendants  assigned 
the  trust;  thereby  constituted  to  Hyman ;  and  on  July  30  fol- 
lowing^  Hyman  assigned  the  same  to  one  Jacob  Mack.  The 
money  was  not  paid,  and  Altman  afterward  delivered  the 
goods  to  Mack. 

The  Hyman  note  was  not  sent  to  plaintiff,  according  to  de- 
fendants' promise,  but  it  afterward  got  into  the  hands  of 
Mack  (it  would  seem  under  an  assignment  firom  Hyman, 
dated  September  3, 1861,  but  the  fact  does  not  distictly  ap- 
pear), and  the  plaintiff  was  by  him  sued  upon  it.  He  put  in  a 
defense,  and  a  trial  was  had  in  the  action,  but  judgment  was 
obtained  against  him,  April  1,  1862,  for  fiye  hundred  and 
seyenty-eight  dollars  and  sixty-eight  cents,  damages  and  costs. 

The  stenographer's  notes  of  the  trial  in  that  suit  on  the  note 
were  put  in  evidence  on  the  trial  of  the  present  action ;  and 
from  them  it  appeared  that  the  court  directed  a  verdict  against 
the  present  plaintiff,  on  the  ground  that  he  failed  to  show  that 
Hyman  or  defendants  owned  the  note  on  July  20, 1861,  the 
time  of  the  settlement.  The  decision  of  the  court  was  (in  the 
opinion  of  the  supreme  court  in  this  case)  palpably  erroneous ; 
but  no  appeal  was  taken  from  it  On  the  trial  of  the  former 
suit,  neither  Hyman  nor  Mack  were  called  as  witnesses.  The 
defendant  Leopold  Lithauer  was  sworn;  but  the  defendants 
were  not  previously  notified  of  the  action,  nor  called  on  to  de- 
fend it 

The  plaintiff  paid  the  judgment  recovered  against  him  in 
that  action,  and  brought  this  action  to  recover  the  amount 

Upon  the  trial  of  this  action,  a  motion  for  nonsuit  was  de- 
nied by  the  court.  At  the  close  of  the  evidence,  the  court  was 
also  requested  to  direct  a  verdict  for  defendants,  but  refused. 
To  both  rulings  defendants  excepted.  The  jury  found  for 
plaintiff,  six  hundred  and  eighteen  dollars  and  thirty-seven 
cents.    A  motion  for  a  new  trial,  made  on  the  judge's  minutes, 
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was  heard  and  denied ;  and,  after  Judgment,  defendants  ap- 
pealed from  the  order  denying  the  motion,  and  from  the  judg- 
ment 

The  supreme  courts  at  general  term,  in  an  opinion  bj  DjlYIS, 
J.,  after  stating  the  above  facts,  held  that  it  was  clearly  estab- 
lished that  the  note,  at  the  time  of  the  settlement,  belonged  to 
Hyman,  and  was  released  and  discharged  by  the  release  given  by 
Hyman  and  defendants ;  that  apart  firom  the  judgment  recov- 
ered by  Mack  against  the  plaintiflT,  no  action  for  the  breach  of 
promise  to  surrender  it  would  lie,  for  it  is  settled  that  a  paid 
note  is  valueless. 

The  judgment  recovered  by  Mack  did  not,  however,  render 
defendaoits  liable,  because  they  were  not  notified  of  the  action, 
nor  called  on  to  defend  it ;  and  the  fact  that  one  of  them  was 
sworn  as  a  witness  was  not,  under  the  circumstances,  sufficient 
to  charge  them  with  the  result  of  the  trial  Plaintiff,  when 
sued  by  Mack,  should  have  notified  defendants  of  the  tsuctf  and 
have  given  them  an  opportunity  to  show  that  the  note  wad 
theirs  or  Hyman's,  at  the  time  the  release  was  given  ;  and  by 
failing  to  do  this,  he  lost  his  right  to  recover  against  the 
defendants  on  the  money  he  had  thus  been  compelled  to  pay, 
unless  he  could  prove,  in  the  present  action,  that  Mack  had  a 
right  to  recover  the  judgment  which  he  recovered.  As  the  tiucta 
showed  that  Mack's  recovery  was  erroneous,  plaintiff  could 
not  recover  over  against  the  defendant  That  recovery  was 
attributable  to  plaintiff's  own  neglect  in  not  proving  his 
defense,  or  calling  on  defendants  to  defend,  or  appealing  from 
the  judgment  The  action,  therefore,  was  only  sustainable  as 
an  action  on  the  promise  to  surrender  the  note ;  and  in  this 
aspect,  as  the  note  was  dishonored  when  the  agreement  was 
made,  and  therefore  worthless,  only  nominal  damages,  at  most, 
could  be  recovered.    They  accordingly  ordered  a  new  trial 

From  this  decision  the  plaintiff  appealed,  consenting  that  if 
this  court  affirmed  the  order,  they  might  render  judgment 
absolute  against  him. 

Saunders  di  Oalkins,  for  plaintiff^  appellant 

Samuel  Hand  and  P.  J.  Joaehimsen,  attorney,  for  defend- 
ants, respondents. 
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MiLLEB,  J.  It  ifl  manifest,  from  the  tettimony  in  this  case, 
that,  at  the  time  of  the  settlement  between  the  plaintiff  and 
the  defendants  and  Elkin  Hyman,  on  July  20, 1861,  the  note 
on  which  the  plaintiff  was  liable  as  indorser  belonged  to 
Hyman*  It  had  been  protested  prior  to  that  time,  and  was 
then  in  Hyman's  possession.  Such  being  the  fact,  on  the  same 
day,  and  as  a  part  of  the  settlement  then  made  between  the 
piurties,  Hyman  execnted,  under  seal,  a  release  to  the  plaintiff 
of  all  claims  and  demands  then  existing  against  him,  which 
necessarily  embraced  the  note  in  question,  and  which  exoner- 
ated the  plaintiff  from  any  liability  to  pay  it  The  note 
thereby  became  discharged  and  canceled,  and  no  one  could 
acquire  any  title  to  it  as  against  the  plaintiff^  If  we  assume 
that  the  note  belonged  to,  or  was  in  the  possession  of,  the 
defendants,  then  the  answer  is,  that  it  was  not  a  yalid  security, 
and  was  extinguished  by  the  release  before  referred  to,  which 
was  also  executed  by  the  defendanta  There  is  no  evidence 
which  tends  to  establish  that  the  note  in  question,  at  the  time 
of  the  settlement,  belonged,  or  had  been  assigned  or  trans- 
ferred, to  any  one  else ;  but  it  is  uncontradicted,  that,  after  it 
became  due,  it  was  returned  to  Hyman  and  afterward  trans- 
ferred to  one  Mack,  who  prosecuted  the  plaintiff,  and  recovered 
a  judgment  against  him  for  the  amount  remaining  unpaid 
upon  it  The  suit,  being  brought  after  the  note  became  due, 
and  after  it  was  paid,  was  open  to  any  defense  which  then 
existed  against  it  in  the  hands  of  Hyman,  or  of  the  defendants. 
It  could  not  be  lawfully  collected  of  the  plaintiff,  and — ^inde- 
pendent of  the  &ct  that  judgment  was  obtained  upon  it,  and 
that  the  amount  is  alleged  to  have  been  collected  by  Mack  of 
the  plaintiff— there  is  no  difficulty  in  determining  what  dis- 
position should  be  made  of  this  case. 

The  question  then  arises,  whether  the  circumstances  exists 
ing  really  change  the  aspect  of  the  case  or  alter  the  rights  of 
the  parties.  I  think  that  they  cannot  be  thus  regarded.  The 
note  was  paid  and  of  no  value,  and  it  adds  not  one  particle  to 
its  validity,  that  a  judgment  was  obtained,  provided  this  was 
done  without  any  fault  on  the  part  of  the  defendants.  They 
cannot  be  held  responsible  for  a  judgment  procured  against 
the  plaintiff  by  d^ult»  or  by  his  negligence,  without  their 
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knowledge  or  consent  The  fact  that  such  a  judgment  was 
obtained  would  not  of  itself  render  the  defendants  liable  if 
they  were  preyionsly  exonerated.  In  order  to  make  them 
responsible,  the  defendants  should  haye  been  notified  of  the 
commencement  of  the  action,  and  haye  been  permitted  to 
defend  it,  had  they  chosen  to  do  so.  They  had  no  such  notice, 
and  were  not  called,  or  furnished  with  an  opportunity  to  inter- 
pose any  defense.  Although  one  of  them  was  called  as  a  wit- 
ness, yet  no  offer  was  made  to  permit  the  defendants  to  control 
the  defense,  or  to  allow  them  to  testify  to,  or  to  furnish 
eyidence  to  establish — as  the  case  shows,  could  easily  haye  been 
done — ^the  fact  that  Hyman  was  the  owner  of  the  note  at  the 
time  of  the  negotiation  and  when  the  release  was  executed. 

Such  eyidence  would  haye  established  a  successful  defense 
to  the  note,  and  haye  preyented  a  recoyery.  Eyen  if  the  fact8 
proyed  had  not  sufficiently  disclosed  that  Mack  hod  no  title 
to  the  note,  by  reason  of  the  release  discharging  the  plaintiff 
before  its  transfer,  it  is  enough,  I  think,  that  this  could  haye 
been  proyed,  by  calling  upon  Hyman  or  either  of  the  defend* 
ants  for  that  purpose.  But,  I  think,  eyen  as  the  eyidence 
stood,  the  history  of  the  trial  between  Mack  and  the  plaintiff 
shows  that  the  case  was  erroneously  decided,  and  that  a  differ- 
ent result  should  haye  ensued.  This  should  not  haye  been 
acquiesced  in  by  the  plaintiff  here,  but  it  was  his  duty  to 
appeal  from  the  decision  to  a  higher  tribunal.  The  recoyery 
by  Mack,  against  the  plaintiff,  was  caused  by  the  neglect  of 
the  plaintiff  to  coll  witnesses  who  could  haye  established  a 
complete  defense,  and  in  not  taking  the  proper  steps  to  reyiew 
the  erroneous  decision  of  the  court  where  the  action  was  tried. 
As,  then,  the  plaintiff  suffered  a  judgment  to  be  obtained 
against  him  by  his  own  negligence,  and  took  no  proper  steps 
to  make  the  defendants  responsible  for  the  result,  it  would  be 
manifestly  unjust  that  the  defendants  should  reap  the  conse- 
quences of  his  acts. 

If  we  assume  that  the  plaintiff  could  haye  maintained  an 
action  upon  the  breach  of  contract  arising  from  the  failure  oC 
the  defendants  to  send  back  the  note  which  was  released  and 
discharged,  then  how  stands  the  case  ?  He  could  not  recoyer 
itbe  amount  of  a  note  which  had  been  paid,  and  was  therefore 
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Tftlneless ;  but  merely  nominal  damages  for  the  detention  of 
a  note  against  which  there  was  a  good  and  lawful  defense. 
The  reooyery  of  the  judgment  did  not  flow  as  a  direct  conse- 
quence of  the  neglect  of  the  defendants  to  return  the  note,  but 
was  the  immediate  result  of  an  imperfect  defense  and  of  an 
erroneous  decision  of  the  justice  who  tried  the  cause,  from 
which  no  appeal  was  taken.  These  are  not  damages  arising 
directly  from  the  breach  of  the  contract  itself,  but  are  remote 
and  contingent;  and  even  if  the  action  was  maintainable 
upon  the  facts  presented,  a  recoyery  for  the  full  amount  of  the 
note  was  clearly  wrong. 

There  is  no  ground  for  any  recoyery  for  the  goods  left  with 
Altman,  and  I  do  not  understand  that  the  plaintiff  claims 
anything  more  than  the  note. 

The  judgment  of  the  general  term  should  be  affirmed,  and 
judgment  absolute  rendered  in  fayor  of  the  defendants. 

WooDBUPP,  J. — The  order  granting  a  new  trial  was,  beyond 
all  question,  proper  in  this  case.  The  action  was  brought  for 
a  breach  of  the  defendants'  alleged  agreement  to  take  up  and 
return  to  the  defendant  a  promissory  note,  made  by  Henry 
Barmon,  for  six  hundred  and  ninety-eight  dollars  and  seyen- 
teen  cents,  dated  March  15,  1861,  payable  four  months 
after  date,  to  the  order  of  the  plaintiff,  and  by  him  indorsed 
and  transferred  to  Elkin  Hyman,  which  note,  though  made  by 
Henry  Barmon,  was  made,  indorsed  and  dcliyered  for  goods 
which  the  plaintiff  bought  of  Hyman,  ostensibly  as  agent  for 
his  brother,  but  in  reality  for  himself,  his  brothei^s  name  being 
only  used  as  "  a  coyer." 

This  agreement  is  alleged  to  haye  been  made  on  July  20, 
1861,  which  was  two  days  after  the  note  became  due. 

The  plaintiff,  on  his  own  behalf,  testified  distinctly  that  two 
hundred  dollars  had  been  paid  thereon  when  or  before  the 
agreement  was  made ;  that  at  that  time  Hyman  had  the  note, 
and  that  it  had  been  protested.  And  he  also  produced  and 
proyed  a  release,  under  seal,  executed  by  the  defendants,  and 
by  Hyman,  bearing  date  on  the  day  of  the  alleged  agreement, 
July  20, 1871,  by  which  the  defendants  and  Hyman  released 
from  all  clidm  and  demand  they  or  either  of  them  had,  for 
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or  by  reason  of  any  matter,  cause  or  thing,  to  tiie  9ay  of  ihe 
date  tbcreofl 

The  plaintiff  then  gaye  evidenoe  to  show  that  afterward  one 
Mack  sned  him  upon  the  note,  and  reooyered  judgment  against 
him  for  fiye  hundred  and  seyenty-eight  dollars  and  sixty- 
eight  cents,  including  costs ;  and  that  one  of  the  defendants 
was  called  and  examined  as  a  witness  in  his  &yor.  But,  other- 
wise, it  did  not  appear  that  the  defendants  were  notified  or 
called  upon  to  defend  the  action.  Hyman  was  not  called  as  a 
witness,  when  it  was  palpable  that  if  the  tacta  were  as  testified 
on  this  trial,  his  eyidence  must  haye  preyented  a  recoyery  in 
that  suit 

The  case,  then,  made  by  the  plaintiff  taking  eyery  disputed 
question  in  his  fayor,  is  this :  One  Hyman  held  a  note,  whidi 
was  indorsed  by  the  defendants,  which  was  past  due  and  pro- 
tested. The  holder  (Hyman)  executed  a  release  thereof  to  the 
plaintiff,  and  the  defendants  agreed  to  return  it  to  him.  The 
note  was  of  no  yalue  whateyer  in  the  plaintiff's  hands,  because 
it  was  made  and  deliyered  to  the  holder  for  goods  purchased  by 
the  plaintiff  for  himself.  The  agreement  was  not  performed 
but,  on  the  contrary,  an  action  was  brought  upon  the  note  by 
another  party.  The  plaintiff  did  not  call  upon  the  defendant 
t^protect  him  against  the  suit,  and  did  not  call  the  witnesses 
who  could  haye  testified  to  the  facts  to  which  he  now  swears, 
when,  obyiously,  it  was  quite  easy  to  do  so.  Indeed,  I  quite 
agree  that  but  for  an  erroneous  yiew  of  the  subject,  taken  on  the 
trial  of  that  action,  the  court  would  haye  nonsuited  the  plain- 
tiff and  that,  on  appeal,  the  judgment  must  haye  been  reyersed. 

Upon  these  facts,  the  plaintiff  has  a  yerdict  in  this  causey 
and  judgment,  for  the  whole  amount  of  the  recoyeiy  against 
him  in  that  action,  including  the  costs. 

I  think,  that  upon  the  proofs,  there  was  nothing  to  warrant 
such  a  judgment  The  damages  for  a  breach  of  an  agreement 
to  return  a  paid  or  released  note,  already  past  due,  cannot  be 
the  amount  of  the  note,  unless  it  be  shown,  that  in  conse* 
quence  of  the  breach,  the  plaintiff  has  been,  by  force  of  the 
prima  facie  import  of  the  paper,  and  its  apparent  negotiability, 
compelled  to  pay  it  to  some  subsequent  holder,  in  spite  of  a 
diligent  endeayor  to  proye  the  fiu)ts,  whioh,  if  proyed,  oonsti-^ 
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tnte  a  complete  defense,  or  nnless  he  calls  upon  the  party  to 
the  agreement,  notifies  him  of  the  soit,  and  permits  him  to 
take  snch  charge  thereof  as  will  protect  them  both. 

It  may  be  possible  to  suppose  a  case  in  which,  by  reason  of 
fhe  death  of  tiie  only  witnesses  who  can  testify  to  the  facts,  a 
party  who  has  once  paid,  or  been  released  firom,  a  note,  may  be 
compeUed  to  pay  it  to  one,  who,  in  truth,  receiyed  it  after  its 
maturity;  but,  prima  facie,  a  paid  note  is  worthless  paper. 

Where,  as  in  this  case,  the  note  was  in  the  hands,  not  of  the 
promisor,  but  of  another,  and  was  in  itself  of  no  value  to  the 
plaintiff,  the  largest  latitude  of  construction  which  the  plain- 
tiff could  claim  for  the  agreement  would  be  to  treat  it  as  tanta- 
mount to  an  agreement  to  keep  him  safe  from  liability  upon 
his  indorsement,  according  to  the  legal  effect  of  the  release.  The 
liability  which  was  established  against  him  in  the  present  case 
was  due  to  his  own  negligence,  and  not  to  any  actual  liability. 

I  am  not,  howerer,  prepared  to  assent  to  the  proposition 
insisted  upon  in  the  court  below,  that  the  plaintiff  could,  not- 
withstanding he  was  sued  on  the  note,  in  no  case  recover  more 
than  nominal  damages*  If  he  had  notified  the  defendants, 
and  called  on  them  to  protect  him,  had  himself  used  due  dili- 
gence, and  had  been  successful  in  defeating  the  suit  brought 
against  him,  he  would,  nevertheless,  have  sustained  actual 
damages  by  the  neglect  of  the  defendant  to  take  up  and  return 
to  him  the  note.  Presumptively,  the  agreement  was  made  for 
the  purpose  of  preventing  the  passing  of  the  note  by  Hyman, 
the  then  holder,  to  other  hands,  and  the  possible  necessity, 
which  the  plaintiff  in  such  case  would  be  under,  of  defending 
an  action,  employing  counsel,  and  devoting  time,  labor,  &c.,  to 
the  establishment  of  a  defense,  which,  had  the  defendant  per- 
formed his  agreement,  would  not  be  necessary,  and  against 
which  that  agreement  was  intended  to  protect  him. 

But  the  present  verdict  and  judgment  were  not  rendered 
upon  any  such  theory,  nor  for  such  expenses.  I  think  the 
new  trial  was  properly  ordered. 

An  the  judges  oononired. 

Order  of  the  general  term  affirmed,  and  judgment  absolute 
fixr  defendant,  with  costs. 
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BAENAED  v.  MONNOT. 

September,  1866. 
Bereniiig  M  Sort.  00. 

A  broker  employed  to  sell,  beoomee  entitled  to  hifl  eommiBSioiui  when  he 
htm  foand  a  parchaser  able  and  willing  to  porehase  at  the  price  and 
terms  for  which  the  broker  wae  anthorized  to  negotiate,  notwithstand- 
ing his  principal  afterward  refuses  to  carry  oat  the  bargain.* 

It  is  not  necessary  that  the  parties  to  a  contract  for  the  sale  of  land,  shonld 
sign  a  written  agreement,  before  the  broker  is  entitled  to  his  commission. 

Ghanncey  Barnard  sued  John  B.  Monnot  in  the  supreme 
conrty  to  recover  his  compensation  as  a  real  estate  broker, 
amounting  to  two  thousand  five  hundred  dollars,  in  effecting 
the  sale  of  the  "  Hippodrome  '*  property  in  the  city  of  New 
York.  On  the  trial,  the  plaintiff  was  nonsuited.  The  judg- 
ment was  affirmed  at  the  general  term  of  the  first  district 
The  fiaots  may  be  stated  as  follows:  The  plaintiff,  a  real  estate 
broker  in  the  city  of  New  York,  was  employed  by  the  defend- 
ant to  negotiate  a  sale  of  certain  real  property  of  tiie  defendant, 
known  as  the  Hippodrome  property,  for  the  price  of  two  hun- 
dred and  fifty  thousand  dollars. 

He  brought  his  negotiation  to  a  successM  issue  on  the  31st 
of  May,  1855,  when  the  defendant  and  one  Amos  R.  Eno  came 
to  an  agreement  which  was  complete  in  all  its  terms  for  the 
sale  and  purchase  of  the  property.  The  defendant  agreed  to 
sell  to  Eno  the  Hippodrome  property  for  two  hundred  and 
fifty  thousand  dollars,  and  Eno  agreed  to  buy  it  at  that  price, 
to  be  paid  as  follows :  twenty  thousand  dollars  in  cash ;  Now 
555  Broadway  at  one  hundred  and  twenty  thousand  dollars, 
and  No.  74  Broadway  at  one  hundred  and  ten  thousand  dollars. 
To  these  terms  both  parties  were  agreed. 

The  parties  haying  agreed  upon  the  terms  of  their  bargain, 
set  out  for  the  office  of  Mr.  Wetmore,  Eno's  lawyer,  to  put  the 
agreement  in  writing.  They  stopped  on  the  way  at  the  office 
of  Mr.  Logan,  Monnof  s  lawyer,  and  stated  to  him  the  terms  of 
the  agreement  At  Mr.  Wehnore's  office  the  terms  were  again 
stated,  and  it  was  arranged  that  Mr.  Logan  should  draw  the 
contract 


*  Compare  Briggs  «.  Bowe,  p.  189  bf  this  toI:,  and  omm  died. 
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Sabsequently,  Mr.  Logan,  on  behalf  of  Monnot,  objected  to 
certain  leases  wbicli  were  on  the  pieces  of  property  which  Mon- 
not was  to  receiye,  though  they  had  been  discussed  and  agreed 
upon  by  Monnot  and  Ena  Upon  this  objection  being  stated, 
Eno  offered  to  remoye  the  leases  and  give  the  property  clear  of 
thenu 

Eno  was  ready  to  carry  out  the  contract,  and  no  farther  ob- 
jection was  made  on  account  of  the  leases.  Monnot  subse> 
quently  declined  to  perform  the  contract,  alleging  the  unwil- 
lingness of  his  wife  to  its  completion.  Another  bargain  was 
therefore  made  and  completed  between  Eno  and  the  defendant, 
by  which  Eno  purchased  of  the  defendant  a  portion  of  the 
Hippodrome  property,  to  the  value  of  one  hundred  and  seventy 
thousand  dollars,  and  paid  him  for  it,  by  No.  74  Broadway,  and 
assuming  certain  mortgages. 

The  plaintiff  was  nonsuited  upon  the  ground  that  he  could 
not  maintain  an  action  for  his  compensation  until  the  agree- 
ment for  the  sale  of  the  property  had  been  reduced  to  writing 
and  signed  by  the  parties.  The  general  term,  by  their  written 
opinion,  concurred  in  this  yiew  of  the  law.  (Beported  in  34 
Barb.  90.)    The  plaintiff  appealed  to  this  court 

Alexander  &  Johnsony  for  plaintiff,  appellant — The  Amo- 
tion of  a  broker  consists  in  bringing  yendor  and  yendee  to- 
gether so  that  their  minds  meet  in  a  bargain.  When  that  is 
accomplished  his  whole  duty  is  discharged.  Coleman  v.  Gar- 
rigan,  18  Barb.  67 ;  Olentworth  1;.  Luther,  21  Id.  145 ;  Chilton 
V.  Butler,  1  JK  D.  Smith,  160 ;  Holly  v.  Gosling,  3  Id.  262. 
Eno  haying  been  ready  to  sign  a  written  contract  on  the  terms 
agreed  to  by  Monnot,  plaintiff  had  performed  his  duty.  Moses 
V.  Bierling,  31  JV.  Y.  462 ;  Doty  v.  MQler,  43  Barb.  629 ;  Mc- 
Gayock  v.  Woodlief,  20  How.  U.  S.  221 ;  Koch  v.  Emmerling, 
22  Id.  69 ;  Morgan  v.  Mason,  4  JE.  D.  Smith,  636 ;  Murray  v. 
Currier,  7  Carr.  eg  P.  684 ;  Wilkinson  v.  Martin,  8  /d.  1 ; 
Beebe  v.  Roberts,  3  E.  D.  Smith,  194. 

Amaea  J.  Parker,  for  defendant,  respondent — The  signing 
of  a  contract  is  a  condition  precedent  to  the  earning  of  a 
broker's  commission.     Glentworth  v.  Luther,  21  Barb.  147 ; 
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Brood  V.  Thomas,  7  Bingh.  99 ;  fiKory  on  Agency,  §  829;  10  B. 

Bt  thb  Coubt«— Huht,  J.  [After  stating  ilie  fikcts  as 
above.] — I  think  the  decision  was  erroneonSi  The  duty  of  the 
broker  consisted  of  bringing  the  minds  of  the  yendor  and  yen* 
dee  to  an  agreement  He  could  do  no  more.  He  had  no  power 
to  execute  a  contract,  to  jMiy  the  money  for  the  one  side,  to  con* 
Tcy  the  land  on  the  part  of  the  other,  or  to  compel  the  per* 
fbrmanoe  by  either  of  their  duties.  The  plaintiff  produced  a 
purchaser,  willing  and  ready  to  accept  the  terms  of  the  defend* 
ant,  and  able  to  perform  the  obligation  on  his  part  He  had 
then  earned  his  commissions,  and  it  would  be  a  singular  con- 
clusion of  the  law  that  the  refosal  of  his  employer  to  complete 
the  bargain  should  destroy  his  right  to  them.  His  right  to 
the  commissions  depended  upon  the  successful  performanoe  of 
the  service,  and  upon  nothing  else.  On  the  one  hand,  however 
much  time  he  might  devote  to  the  interests  of  the  defendant^ 
unless  he  was  successftil  in  finding  a  purchaser,  he  was  entitled 
to  no  compensation ;  and  on  the  other  his  right  was  perfect,  bo 
soon  as  that  was  performed.  Moses  v.  Bicrling,  31  K  T.  4d2 ; 
McOavoch  v.  Woodlief,  20  How.  U.  8.  221 ;  Koch  v.  Emmer- 
ling,  22  Id.  69.  In  the  case  last  cited,  as  in  the  present^  the 
broad  ground  was  assumed  '^  that  no  contract  of  this  character 
can  be  specifically  enforced  unless  it  has  been  fully  executed.'' 
Id.  73.  The  court  says :  ^  Where  the  vendor  is  satisfied  with 
the  terms  made  by  himself  through  the  broker  to  the  pur- 
chaser, and  no  valid  objection  can  be  stated  to  the  contract^  it 
would  seem  to  be  clear  that  the  commission  of  the  agent  was 
due,  and  ought  to  be  paid.  It  would  be  a  novel  principle,  if 
the  vendor  might  capriciously  defeat  his  own  contract  with  his 
agent,  by  refusing  to  pay  him  when  he  had  done  all  that  he 
was  bound  to  do.  The  agent  might  well  undertake  to  procure 
a  purchaser,  but  this  being  done,  his  labor  and  expense  could 
not  avail  him,  as  he  could  not  coerce  a  willingness  to  pay  the 
commission  which  the  vendor  had  agreed  to  pay.  Such  a  state 
of  things  could  only  arise  from  an  express  understanding  that 
the  vendorwas  to  pay  nothing  unless  he  chose  to  make  the 
sale." 
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Judgment  should  be  rereiBed  and  a  new  trial  ordered. 

DayixSi  Oh.  J^  ei^pressed  the  opinion  that  Moses  v.  Bierling^ 
81  If.  Y.  462,  was  decisive  of  this  case. 

All  the  judges  also  concurred  in  the  opinion  of  HuvTi  J., 
except  MoBGAK,  Ji^  who  dissented. 

Judgment  letersed  and  new  trial  ordered,  costs  to  abide  the 
fv«nt 


BASNES  V.  ALLBN. 

December,  1864. 
Bervning  80  J7arft.  SOS. 

Ln  a  husband's  action  to  leeoTer  damagee  from  defendant,  for  assisting  his 
wife  to  leave  him  at  her  request,  apon  her  complaint  of  ill-osage,  the 
bniden  of  proof  is  apon  plaintiff  to  prove  an  unlawful  motive  or  de- 
sign OB  def endanf B  part.** 

A  stranger,  in  good  faith,  acting  upon  a  wife's  complaints  of  her  bos- 
band's  ill-usage,  may  lawfully  aid  and  shelter  her. 

It  makes  no  difBsrence  that  the  assistance  was  not  rendered  till  the  day 
after  the  complaints  were  made. 

In  the  husband's  action,  in  such  case,  there  is  no  presumption  that  the 
wife's  complaints  were  unfounded. 

The  gist  of  an  action  by  a  husband  fbr  enticing  away  his  wife  is  the  loss, 
without  justifiable  cause,  of  her  comfort,  society  and  services.  Plain- 
tiff must  give  evidence,  both  that  the  loss  was  not  occasioned  by  the 
voluntary  act  of  the  wife  upon  justifiable  cause,  and  that  it  was  oc- 
casioned by  defendant  without  any  real  cause,  and  in  bad  fidth  towards 
plaintiff.! 

One  whose  admission  is  adduced  in  evidence  against  him,  has  a  right  to 
have  all  he  said  upon  the  subject  at  the  time  taken  together ;  and,  al- 
though the  jury  are  not  necessarily  bound  to  give  equal  credit  to  all 
parts  of  an  admission,  it  is  not  proper  to  instruct  them,  in  effect,  that 
they  may  arbitrarily  believe  the  fkct  admitted,  and  disbelieve  the 
reasons  for  it| 

•  See  also  Campbell «.  Garter,  6  Abb,  Pr,  If,  8. 151. 

t  It  is  not  essential  that  actual  desertion  be  shown  in  order  to  sustain 
the  action.  Heermance  e.  James,  47  Barb.  1^ ;  S.  C,  83  Row,  Pr,  143. 
See  also  Hoard  «.  Peck,  56  Sofh,  303,  where  a  husband's  action  against  a 
dmgglsl  for  supplying  the  wife  with  laudanum,  was  sustained. 

)  The  statements  must  relate  to  the  soma  mijeet.    Dorlon  t,  DouglasSi 
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Henry  M.  Barnes  sued  Thomas  N.  Allen,  in  the  snpreme 
court,  to  recover  damages  against  defendant,  for  maliciously 
enticing  and  carrying  away  his  wife.  On  the  trial,  plaintiff 
proved  that  one  morning  in  March,  1857,  defendant  came  with 
a  horse  and  wagon  and  stopped  in  front  of  plaintiff's  house, 
when  plaintiff's  wife  came  out,  got  into  the  wagon,  with  one 
of  her  children,  and  was  taken  by  the  defendant  to  the  resi- 
dence of  her  father.  A  confession  made  by  defendant  was  also 
proved,  by  which  it  appeared  that  the  night  before  he  carried 
away  the  plaintiff's  wife,  she  had  gone  to  defendant's  house 
and  said  that  she  was  afraid  to  stay  at  her  husband's  house ; 
that  her  husband  so  abused  her  that  she  was  afraid  of  her  life, 
and  requested  the  defendant  to  carry  her  to  her  &ther's;  that 
defendant  advised  her  to  go  home  on  that  night,  and  that  upon 
a  certain  signal  which  he  arranged,  he  would  come  to  her 
assistance,  if  any  violence  were  attempted,  and  that  the  next 
morning  he  would  carry  her  to  her  father's;  that  he  had 
advised  her  to  go  to  her  other's,  because  she  said  she  was 
a&aid  of  her  life  at  her  husband's. 

Proof  was  also  given  that  defendant  had  said  that  plaintiff 
was  a  bad  man,  and  he  would  hunt  him  to  his  grave ;  also  that 
by  taking  away  the  plaintiff's  wife  he  guessed  he  was  even  with 
hiuL 

At  the  close  of  the  evidence  the  defendant  moved  for  a  non- 
suit, on  the  grounds  that  the  tacts  proved  made  out  no  cause 
of  action,  and  because  there  was  no  proof  of  malicious  intent. 

The  motion  was  denied,  and  exception  taken. 

The  judge  charged,  among  other  things : — That  the  fact  of 
plaintiff's  wife  being  carried  away  in  defendant's  wagon  was 
proved,  and  the  maintenance  of  Uie  action  would  depend  on 
the  spirit  in  which  that  act  was  done. 

The  judge  also  charged  that  if  she  met  him  casually,  he 
would  have  been  justified  in  taking  her  in  his  wagon  and 
carrying  her  to  her  father,  by  her  complaints,  if  she  made 

6£ar&.451;  bat  a  diBtinct  fact  is  within  the  role,  if  it  goes  to  avoid  the 
e£foct  of  the  part  of  the  statement  which  has  been  admitted.  Boose  «. 
Whited,  25  if.  7, 175 ;  reversing  25  Barb.  281.  Compare  Delamater  «. 
Pierce,  8  Dm.  815 ;  Penjaeld  e.  Jacobs,  21  Barb.  835 ;  Perego  v.  Par4y«  1 
flat.  270.    See  also.  Potter  e.  Bissell,  8  Lan$.  405. 
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fhem:  but  if  he  went  there  by  appointment  to  carry  her  away, 
then  the  remoral  mast  be  jnstified  by  &ct8. 

That  80  &r  as  the  confessions  made  by  the  defendant  con- 
sisted of  statements  that  the  plaintiff's  wife  had  told  him  that 
she  was  abused,  those,  if  true,  wonid  nofc  justify  the  defendant 
in  interfering  to  remove  her.  He  musfc  show  that  she  was 
abused,  to  justify  such  an  interference. 

That  the  jury  might  believe  a  part  and  reject  other  of  the 
allegations  made  in  the  confessions  of  the  defendant  Thus 
they  might  believe  the  fact  that  he  admitted,  and  disbelieve 
the  reason  which  he  gave.  That  if  they  rejected  all  the  defend- 
ant's explanations  of  his  conduct,  and  believed  that  he  inter- 
fered purposely  to  remove  the  plaintiff's  wife  from  her  hus- 
band, the  cause  of  action  was  made  out 

To  this  portion  of  the  charge  an  exception  was  taken. 

The  judge  also  charged  that  if  the  defendant,  in  his  con- 
fessions, stated  that  the  plaintiff's  wife  was  abused  and  ill 
treated,  as  a  fact,  and  not  merely  that  she  complained  to  him, 
so  far  the  jury  had  a  right  to  consider  the  defendant's  state- 
ments as  material  on  this  part  of  the  case. 

The  plaintiff  obtained  a  judgment  for  eight  hundred  dollars. 

The  supreme  court,  on  appeal,  held  that  the  wife's  state- 
ments were  not,  alone,  a  justification  of  defendant's  interfer- 
ence, citing  Schuneman  v.  Palmer,  4  Barb.  225 ;  and  that  the 
instruction  of  the  judge  as  to  the  confession  was  sustained  by 
1  Oreenl  an  Ev.  §§  201,  218 ;  Eelsey  v.  Bush,  2  Hill,  440 ; 
and  that  the  evidence  in  tiiis  case  tended  to  show  that  defend- 
ant was  actuated  by  malice,  and  the  jury  were  warranted  in 
rejecting  his  explanations.    Beported  in  30  Barb.  663. 

From  that  judgment  the  defendant  appealed  to  this  court 

John  K.  Porter,  for  defendant,  appellant 
O.  Wheaton,  for  plaintiff  respondent 

By  the  CouBT.— T.  A.  JoHKaoK,  J.— The  theory  upon 
which  the  case  was  submitted  to  the  jury  by  the  justice  at  the 
circuit)  was,  that  if  the  defendant  went  by  appointment  and 
took  the  plaintiff's  wife  away  to  her  fatb^^  even  though  her 
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went  at  her  request,  and  acted  in  thehoneit  belief  thafelier 
statements  in  regard  to  her  treatment  and  her  apprehensions 
as  to  her  personal  safety  were  tme^  the  act  woold  not  be  justi- 
fiable ;  but  that  the  defendant,  in  order  to  justify  the  aot^  most 
go  ftirther,  and  prove  that  her  complaints  were  tme  ia  point 
of  &ct  The  jury  were  told  expressly  that  if  the  defendant  had 
met  her  casually  he  would  have  been  justified  in  acting  npon 
her  complaints,  and  taking  her,  as  he  did,  to  her  fother's ;  but 
not  so  if  he  went  for  her  by  appointment  The  OTidenoe  tends 
to  show  very  plainly  that  tiie  defendant  went  thiU;  morning  finr 
the  purpose  of  taking  the  wife  to  her  fether's,  if  she  desired  to 
go ;  and  the  inference  is  Tery  strong  that  it  was  in  pmnoanoe 
of  her  request,  and  comjdaints  which  she  made  in  tegaid,  to  her 
treatment  He  did  not  go  npon  the  plaintiff's  premiae%  but 
merely  drove  along  the  highway,  stopping  in  fironfc  of  the 
plaintiff's  house,  when  the  plaintiff's  wife,  in  the  ezeroiBe  of 
her  own  volition,  came  firom  her  house,  got  into  the  wa^^n^  &r 
the  express  purpose  of  being  taken  to  her  fether's,  and  was 
taken  there  by  the  defendant  Evidently  it  was  not  a  casual 
meeting,  but  a  preconcerted  one.  But  I  am  wholly  unaUfi  tcr 
discover  any  substantial  ground  for  the  distincti<Hi  made  in 
the  two  cases,  and  am  confident  there  is  no  principle  of  law 
upon  which  it  can  be  maintained*  If  the  defendant  might 
have  lawMly  acted  upon  her  statements  that  evening  when 
they  were  just  made,  why  not  the  next  morning,  when  the 
time  for  the  journey  was  &r  more  suitable  and  proper  t 

Here  was  no  such  lapse  of  time  as  to  affect  the  principle  of 
law  which  must  govern  in  a  case  like  this.  The  question  of 
sudden  impulse,  or  a  few  hours  for  reflection,  is  obviously  not 
the  controlling  one  in  a  case  of  this  kind,  in  point  of  law. 

As  evidence  bearing  upon  the  question  of  good  feith  on  the 
part  of  the  defendant  in  doing  what  he  did,  it  would  be  import- 
ant, and  might  turn  the  scale ;  but  it  would  be  evidence  bear- 
ing upon  a  question  of  feet  only,  which  must  be  determined 
before  the  question  of  law  arises.  This  is  an  action  sounding 
in  tort  The  mere  action  of  the  defendant  in  taking  the  plain- 
tiff's wife  in  his  wagon  to  her  fether^^  at  her  request,  was  not 
in  itself  a  tortious  act,  though  done  without  the  plaintiir« 
consent    No  action  could  be  maintained  upon  snch  an  aet 
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alone.    It  is  rendered  tortions  or  wrongful  by  reason  of  fhe 
nnlmwfiil  or  improper  motiye  wbich  is  alleged  to  have  prompted 
it.    The  nnlawfol  motiye,  or  design,  is  charged  in  the  com- 
plaint^  and  is  the  yery  gravamen  of  the  action.    It  was  the 
essential  featnie,  without  which  the  act  was  perfectly  harmless 
and  lawfnL     This  was  put  in  issue  by  the  defendant,  and  the 
burden  of  establishing  itbyaffirmatiTe  eridence  was  manifestly 
upon  the  plaintifll    Instead  of  this,  the  burden  was  casi  upon 
the  defendant  of  justifying  the  act,  as  one  which  was  tortious, 
prima  faciey  and  irrespectiye  of  motiye.    If  he  went  there  by 
appointment,  says  the  judge  to  the  jury,  the  wife's  statement 
of  her  wrongs  and  her  peril  afford  no  shield  whatever^  but  the 
burden  is  cast  upon  him  of  proving  that  they  were  true.   Even 
if  the  defendant  believed  them,  and  acted  in  good  fSuth  on  such 
belief,  the  doctrine  of  the  charge  is,  that  he  had  no  legal  right 
to  entertain  such  belief,  or  to  act  upon  it  the  next  morning 
after  the  statements  were  made.  This  cannot  be  the  law.  Here 
the  plaintiff's  wife  had  left  him,  taking  one  child,  and  leaving 
one  or  more,  and  gone  to  her  father's,  where  she  had  remained 
nearly  two  years  when  this  action  was  commenced ;  and  it  is 
assumed  that  she  had  no  good  cause  for  thus  leaving  and 
remaining  away ;  that  her  statements  were  either  false  or  of 
no  consequence  in  a  legal  point  of  view  ;  and  the  defendant  is 
held  answerable  for  her  imputed  misconduct  in  thus  leaving 
and  remaining  away,  unless  he  can  prove  aflSrmatively  that  the 
grounds  she  alleged  for  leaving  were  true.    This  would  be  the 
role  if  the  wife  were  the  chattel  of  the  Husband,  over  which  he 
had  complete  and  perfect  dominion  as  property.    The  removal 
in  such  case  would  be,  prima  facie,  uiilawful,  and  constitute  a 
ground  of  action,  unless  justified  by  aflirmative  proof  estab- 
lidiing  tiie  l^al  right  to  remove.     But  the  wife,  happily  for 
the  interests  of  society,  bears  a  relation  to  the  husband  fiEff 
different  from  this.    Notwithstanding  her  marriage,  and,  for 
certain  purposes,  the  merging  and  incorporation  of  her  exist* 
ence  into  that  of  her  husband,  she  is  still  in  law  an  individual, 
having  separate  rights,  which  the  law  will  uphold  and  protect 
even  against  the  husband ;  and  amongst  these  is  the  right  to 
invoke  and  receive  aid,  shelter  and  protection  firom  others, 
even  strangers,  against  the  oppression  and  cruelty  of  the  hus- 
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Land.  Tliis  aid,  shelter  and  protection  may  be  lawfiilly  ren- 
dered by  a  stranger  upon  the  application  and  statement  of  the 
wife,  showing  its  necessity,  if  acted  npon  in  good  faith. 

He  may  in  such  case  treat  the  wife  as  a  person,  an  indiyidual 
entitled  to  credit,  and  invested  with  the  rights  and  claims  of, 
and  upon,  oar  common  humanity.  But  he  must  be  careful  not 
to  step  beyond  this  legitimate  boundary,  into  the  field  of 
undue  influence  and  control,  against  the  lawful  rights  and 
claims  of  the  husband. 

This  was  assumed  to  be  the  rule,  in  the  charge,  provided  the 
defendant  had  acted  promptly,  at  the  first  meeting  and  on  the 
spur  of  the  moment.  It  is  neither  unlawful  nor  improper  in 
the  wife  to  abandon  a  husband,  who  treats  her  cruelly,  and 
with  whom  it  is  unsafe  for  her  to  remain ;  and  in  such  a  case 
any  one  may,  at  her  request,  lawfully  harbor  or  assist  her  in 
removing  to  a  place  of  safety.  Such  assistance  is  not  against 
the  lawful  rights  or  claims  of  the  husband.  He  has  no  lega] 
right  to  her  society  or  services,  if  he  treats  her  with  cmelty, 
and  makes  her  condition  intolerable,  provided  she  chooses  to 
absent  herself.  Nor  will  the  law  permit  the  husband,  in  such 
a  case,  to  recover  damages  for  a  loss  thus  occasioned,  from  his 
neighbors  who  may  have  merely  assisted  her,  at  her  own 
request,  in  doing  what  the  law  allows  her  to  do.  I  take  it  to 
be  undoubted  law,  that  in  an  action  between  the  husband  and 
a  third  party,  for  the  loss  of  the  society  and  services  of  the 
wife,  who,  at  her  own  request  and  upon  her  statement  of  oruel 
and  inhuman  treatment  at  the  hands  of  her  husband,  received 
shelter  or  aid  in  removing  to  another  place,  by  such  person 
acting  in  good  faith,  there  is  no  legal  presumption  in  &vor  of 
the  husband  that  the  wife's  statements  are  untrue.  And  unlaw- 
ful motives  cannot  be  imputed  to  the  defendant  unless  they  are 
established  by  direct  proo^  or  are  fiurly  dedncible  firom  the 
&cts  and  circumstances  given  in  evidence  on  the  triaL  The 
wife's  statements  in  such  a  case  are  in  the  nature  of  ret  geUm, 
and  evidence  may  be  given  by  the  husband,  showing  that  they 
were  unfounded,  and  that  the  other  party  did  not  credit  them^ 
but  acted  in  the  premises  fh>m  some  unworthy  or  improper 
motive.  Thus,  in  the  leading  case  of  Philp  v.  Squire,  Peahfs 
Nisi  Prius,  82,  which  was  an  action  for  harboring  the  plain- 
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tiff's  wife  after  notice  not  to  do  so,  ifc  appeared  that  the  plain- 
tiff's wife  came  to  the  house  of  the  defendant,  to  whose  wife 
she  was  related,  and  represented  herself  to  hare  been  very  ill- 
nsed  by  her  husband,  who,  she  said,  had  turned  her  out  of 
doors.  TJpon  this  representation,  the  defendant  received  her 
into  his  house,  and  at  her  request  suffered  her  to  remain  there 
after  he  had  receiyed  notice  not  to  harbor  her.  There  was  no 
proof  that  the  husband  had  in  fact  ill-treated  her.  Lord 
ExxTTOK,  after  stating  the  case,  said :  '^  But  where  she  (the 
wife)  is  received  from  motives  of  humanity,  the  action  cannot 
be  supported.  If  it  could,  the  most  dangerous  consequences 
would  ensue,  for  no  one  would  venture  to  protect  a  married 
woman.  It  is  of  no  consequence  whether  the  wife's  representa- 
tion was  true  or  fJEdse." 

The  rule  laid  down  in  that  case  is  admitted  to  be  the  true 
one,  in  the  case  of  Hutchinson  v.  Peck,  5  Johns.  196,  all  the 
judges  agreeing  that,  when  the  defendant  acts  from  motives  of 
humanity  toward  the  wife,  and  in  good  faith,  the  action  will 
not  lie.  And  so  in  the  case  of  Schuneman  v.  Palmer,  4  Bari. 
225,  it  was  held  that  the  material  point  of  the  inquiry  was  the 
motive  with  which  the  defendant  acted,  and  that  the  bare  fact 
that  the  defendant  had  allowed  the  plaintiff's  wife  to  ride 
with  him  in  his  wagon  to  his  house,  and  remain  there  con- 
trary to  a  notice  from  the  plaintiff,  was  not  enough.  See  also 
Turner  v.  Estes,  3  Mass.  317. 

The  gist  of  the  action,  as  all  the  authorities  agree,  is  the  loss, 
without  justifiable  cause,  of  the  comfort,  society  and  services 
of  the  wife.  In  maintaining  thcoction,  two  questions  princi- 
pally arise :  was  the  loss  occasioned  by  the  voluntary  act  of  the 
wife  upon  justifiable  cause ;  or  was  it  occasioned  by  the  acts 
or  persuasion  of  the  defendant,  without  any  real  cause,  and  in 
bad  fifdth  toward  the  plaintiff?  On  both  these  questions  the 
plaintiff  must  give  evidence  tending  to  make  out  a  case,  or  his 
action  must  ML  As  was  said  by  Chief  Justice  Willes  in 
Winsmore  v.  Oreenbank,  Willes^  577,  581 :  '^  though  it  should 
be  said  that  the  plaintiff  lost  the  comfort  and  assistance  of  his 
wife,  yet  if  the  tsuct  that  is  laid  by  which  he  lost  it  be  a  lawful 
act,  no  action  can  be  maintained*  By  injuria  is  meant  a 
tortious  BcV* 
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The  charge  concedes  that  if  the  wife's  complaints  were  well 
founded^  she  had  justifiable  canse  for  leaving,  and  the  defend- 
ant would  be  justified  in  assisting  her  as  he  did,  eyen  though 
he  went  by  appointment  for  the  purpose.  This  is  undoubtedly 
the  law,  provided  always  that  the  defendant  was  acting  in 
good  faith  and  from  motives  of  humanity  and  kindness  to  the 
wife. 

The  error  in  this  part  of  the  charge  is  that  it  overlooks 
entirely  the  question  of  motive,  and  casts  the  burden  upon  the 
defendant  of  proving  the  truth  of  the  wife's  statements.  If  he 
went  there  by  appointment,  in  the  first  instance,  it  makes  the 
mere  act,  in  that  case,  a  tort,  however  honestly  or  humanely 
the  defendant  may  have  acted ;  and  excuses  the  plaintiff  from 
the  necessity  of  giving  any  other  evidence  in  support  of  his 
action. 

In  assuming  that  the  defendant  acted  in  what  he  did  at  the 
request  of  the  wife,  and  in  the  belief  that  her  statement  was 
true,  and  for  the  purpose  of  removing  her  to  a  place  of  safety, 
his  conduct  was  not  only  justifiable,  but  free  from  all  just 
ground  of  censure.  He  might  have  kept  her  at  his  own  house^ 
but,  under  all  the  circumstances,  it  was  more  discreet  and  pru- 
dent in  him  to  take  her  to  her  father's,  who  was'her  natural 
protector  and  better  fitted  to  advise  her  in  respect  to  her  Aiture 
course  than  himself,  who  was  on  unfriendly  terms  with  the 
plaintiff.  If  he  arranged  with  her  to  come  to  her  assistance 
during  the  night,  in  case  of  violence  attempted,  or  inflicted, 
and  to  take  her  to  her  father's  in  the  morning,  in  good  fiaith, 
there  was  nothing  unlawful  in  it,  and  the  advice,  under  such 
circumstances,  to  the  wife,  to  go  to  her  father  for  shelter  and 
safety,  was  such  as  he  had  a  right  to  give.  If  the  conduct  of 
the  plaintiff  toward  the  wife  was  such  as  she  represented,  she 
was  clearly  justifiable  in  leaving  him  and  going  to  her  father's, 
and  any  one  would  be  justified  in  advising  and  assisting  her  in 
doing  so  upon  her  application  for  protection  and  assistance.  It 
was  a  lawful  and  proper  act  on  her  part,  and  the  husband  can- 
not complain  if  it  was  the  result  of  his  own  misconduct  For 
this  error  alone,  the  judgment  should  be  reversed,  as  the  jury 
might  well  have  found,  and  probably  did,  that  the  defendant 
went  to  the  plaintiff's  on  that  occasion  by  appointment. 
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The  jury  were  also  cliarged,  in  sabstance  and  effect,  that 
they  had  no  right  to  consider  the  defendant's  etatement,  in 
respect  to  the  plaintiff's  treatment  of  his  wife,  unless  the 
defendant  had  stated  it  as  a  fact,  and  not  as  the  representa- 
tion of  the  wife.  This  was  also  error,  for  the  reasons  a,boTe 
giTen,  They  jury  were  also  instructed  that  if  they  should  find 
that  the  defendant  had  stated  the  matter  of  ill-ti^atment  as  a 
fact,  and  not  as  the  representation  of  the  wife,  they  might 
consider  those  statements,  and  had  the  right  to  believe  a  part, 
and  reject  other  parts.  That  they  might  belieye  the  fact  ad- 
mitted and  reject  the  reasons  given.  If  this  was  laid  down  to 
the  jury  as  a  right  which  they  might  exercise  arbitrarily,  as  it 
seems  to  hare  been  on  the  face  of  the  charge,  it  was  erroneous. 
The  plaintiff  had  Introduced  the  confessions  of  the  defendant, 
and  it  was  the  clear  right  of  the  latter  to  have  all  he  said  upon 
the  subject  at  the  time  taken  and  considered  together.  He 
had  a  right  to  the  benefit  of  that  portion  which  tended  to 
excuse  or  justify  the  act  If  the  whole  statement  taken 
together  does  not  make  out  a  cause  of  action,  the  action  must 
fiiil  if  there  is  no  other  evidence  to  support  it.  Credit  v. 
Brown,  10  Johns.  365 ;  Smith  v.  Jones,  15  Id.  229.  It  is  quite 
true  that  the  jury  are  not  necessarily  bound  to  give  equal 
credit  to  aH  parts  of  a  statement  or  confession.  If  one  part  is 
highly  improbable,  or  there  is  other  evidence  tending  to  dis- 
credit  it,  and  the  jury  can  see  from  all  the  other  facts  and  cir- 
cumstances of  the  case,  grounds  for  disbelieving  it,  they  may 
do  so,  and  give  credit  to  other  portions  of  the  statement 
Kelsey  v.  Bush,  2  HiU,  440 ;  IGreml  Ev.  §§  201, 218.  With  this 
qualification,  the  rule  laid  down  at  the  circuit  would  be  cor- 
rect The  jury  had,  of  course,  the  right  to  take  into  considera- 
tion the  unfrien^y  feeling  of  the  defendant  toward  the 
jdaintifl^  in  respect  to  this,  as  well  as  the  other  portions  of  the 
case.  If  the  defendant  was  unfriendly  to  the  plaintiff,  how- 
ever, he  had  the  same  legal  right  to  assist  and  harbor  the  wife 
of  the  latter,  as  though  he  had  been  on  the  most  friendly 
terms.  The  state  of  his  general  feelings  toward  the  plaintiff 
would  not  be  conclusive,  one  way  or  the  other,  on  the  question 
of  motive,  in  the  particular  case.    It  is  quite  obvious  that  it 
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wonld  require  less  eridence  to  establish  the  improper  motiye  in 
the  former  than  m  the  latter  case. 

My  conclosion  is  that  the  judgment  should  be  reyeraed,  and 
a  new  trial  granted,  with  costs  to  abide  event. 

A  majority  of  the  judges  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
event 


BAETLETT  v.  TARBOX. 

December,  1864 

The  adxniflsion  bj  a  party  that  an  account  examined  by  him  was  correct, 
is  admiflaible  in  evidence  against  him,  although  made  daring  a  nego- 
tion  for  settlement,  and  oonpled  with  an  offer  to  allow  the  aeooont  on 
a  condition. 

After  the  correctneai  of  the  items  of  an  account  has  been  proved,  the  ac- 
count, and  entries  and  vouchers  concerning  the  items,  are  admissible. 

Delos  Bartlett  sued  Levi  B.  Tarbox,  in  the  supreme  court, 
to  recover  the  amount  of  four  promissory  notes  made  by  de- 
fendant, all  of  which  had  been  transferred  to  plaintiff  by  one 
Elijah  Brown,  on  November  25,  1851,  after  they  were  over- 
due. 

Two  defenses  were  interposed.  First.  That  the  plaintiff  was 
not  then  owner,  but  that  they  were  the  property  of  Brown; 
and.  Second.  A  set-off  against  Brown.  The  set-off  claimed 
was  the  amount  of  a  note  (two  hundred  and  eighty-three 
dollars  and  eighty-three  cents)  made  by  one  Huntington, 
which  it  was  allied  the  defendant  sold  to  Brown  in  1849, 
end  which  had  been  paid  to  the  latter ;  also,  for  moneys  re- 
ceived by  Brown,  to  and  for  the  use  of  the  defendant  and 
money  paid  by  the  latter  to  the  former  during  the  six  years 
prior  to  1851 ;  and  also,  for  work  and  labor  done  and  per- 
formed by  the  defendant  for  Brown,  in  the  years  1846, 1847 
and  1848.  The  finding  of  the  referee  disposed  of  both  these 
defenses  adversely  to  the  defendant.  He  found  that  the  plain- 
tiff was,  at  the  commencement  of  the  action,  the  owner  and 
liolder  of  the  notes,  having  purchased  them  for  a  valuable 


OOTIBT  OF  APPEALS.  121 


BMtlett «.  Tarbox. 


oonsideration ;  that  at  the  time  of  the  sale  of  the  Hantington 
note  to  Brown,  the  defendant  was  indebted  to  him  in  a  sum 
of  money  exceeding  the  amount  of  the  note,  for  certain  pro- 
fessional serrices  as  attorney,  toward  the  payment  of  which, 
by  an  agreement  between  ilie  parties,  the  note  was  to  apply ; 
and  Brown,  at  the  receipt  thereof,  in  pursuance  of  the  agree- 
ment, applied  it  in  part  payment  of  the  defendant's  indebted- 
ness ;  and  that  the  defendant  &iled  to  prove  any  master  of  set- 
off mentioned  in  his  answer. 

The  nature  of  the  eyidenoe  material  to  the  decision  of  this 
iq[)peal  is  fully  stated  in  the  opinion.  Plaintiff  had  judgment 
for  the  amount  of  the  notes  with  interest. 

The  supreme  court,  at  general  term,  afSrmed  the  judgment, 
holding  that  the  admission  of  the  correctness  of  the  account 
was  a  distinct  &ct,  which  might  be  proved  against  defendant 
notwithstanding  it  was  coupled  with  an  offer  to  compromise; 
and  that  Brown's  book  was  admissible  to  identify  the  admitted 
account,  and  show  its  amount,  although  it  would  not  have 
been  admissibl^or  the  purpose  of  proving  items,  as  Brown 
was  not  a  party.  Also,  that  the  testimony  of  Brown  that  he 
applied  the  note  toward  costs,  in  a  specified  suit,  rendered  it 
proper  to  produce  the  book  in  evidence,  to  show  that  Brown 
made  an  entry  of  such  application. 

Defendant  appealed  to  this  court 

L.  L.  Bundff,  for  defendant,  appellant, — As  to  admissibility 
of  the  account  book  and  register,  cited  Lame  v.  Bowland, 
6  Barb.  207;  Ogden  v.  Peters,  15  Id.  560;  Smith  v.  Webb, 
1  /d230;  24  Pich.  242;  39  Me.  19;  9  Oush.  {Mass)  36;  Bobb 
V.  Hackley,  23  Wend.  50;  Keith  v.  Kiddy,  10  Oush.  35; 
Dudley  v.  Bald,  24  Wend.  464;  Smith  v.  Stickney,  17  Bart. 
489;  People  v.  Finigan,  Parh.  Or.  147;  1  Oreenl  Ev.  \  469; 
Conaid  v.  G(;rifflth,  11  How.  U.  &  48a 

Edgar  F.  Brown,  for  plaintiff  respondent. 

By  thb  CoubTw— Wbight,  J.  [After  stating  the  facts,  and 
holding  that  a  person  transferring  a  promissory  note  is  not  the 
assignor  of  a  thing  in  action,  within  section  399  of  the  Code  of 
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ProcedurOy  as  amended  in  18579  requiring  ten  days'  notice  of 
the  intended  examination  of  snch  ass^or  to  be  giren; — a 
question  superseded  by  subsequent  amendment&] 

3.  A  witness  by  the  name  of  Estes  detailed  the  particulars 
of  an  interview  between  the  defendant  and  Brown  at  Brown's 
office^  about  October  1,  1851,  some  two  months  before  the 
transfer  of  the  notes.  The  parties  were  trying  to  settle.  The 
account  books  of  Brown  were  produced,  and  his  account  with 
the  defendant  looked  oyer  and  examined,  as  his  book  exhibited 
it  The  defendant  claimed  against  Brown  seventy-five  dollars 
for  political  services,  in  promoting  his  election  to  the  office  of 
district  attorney,  and  that  of  his  brother  John  to  the  office  of 
dieriff,  and  this  was  all  the  claim  he  made.  Estes  further 
testified :  "  I  recollect  defendant  siud  Brown's  account  w«s  all 
rights  and  he  would  allow  it,  if  Brown  would  allow  his."  This 
evidence  was  objected  to  by  the  defendant  for  the  reason  that 
the  parties  were  negotiating  a  settlement;  but  the  objection 
was  overruled,  and  the  evidence  received.  It  was  not  objec- 
tionable, at  least  not  for  the  reason  assigned.  9the  bet  that  the 
parties  were  attempting  to  settle  was  no  ground  for  excluding 
any  admission  by  the  defendant  of  the  correctness  of  Brown's 
account  against  him.  It  was  not  an  offer  or  proposition  made 
for  the  purpose  of  effecting  a  settbment,  but  the  declaration 
of  a  fact  after  looking  over  the  items,  viz:  that  "Brown's 
account  was  all  right"  The  admissions  of  distinct  facts 
during  negotiation  for  a  settlement  are  always  competent 
evidence  against  the  party  making  them  In  this  case  the 
proof  was  extremely  pertinent^  as  a  distinct  admission  that  all 
the  items  of  account  then  looked  over  were  correct;  and  also, 
us  tending  to  show  that  the  defendant  then  (some  two  montiis 
before  the  commencement  of  the  action)  made  no  claim  or 
pretense  that  he  had  paid  anything  on  the  notes  in  suit,  or 
that  he  had  any  set-off  or  claim  against  Brown,  not  credited 
on  Brown's  books,  except  the  claim  for  political  service& 

3.  At  the  close  of  the  examination  of  Estes  and  Brown,  the 
plaintiff  offered  Brown's  book  containing  the  accounts  looked 
over  and  examined  by  defendant,  as  testified  to  by  both  those 
witnesses,  not  as  evidence  of  any  items  not  proved,  but  to 
identify  the  accounts,  and  as  confirmatory  testimony.    This 
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book  had  been  in  conrt,  and  referred  to  on  the  examination  of 
both  Brown  and  Este&  The  defendant  objected  to  it  as  being 
incompetent  and  immaterial,  and  not  being  proved  according 
to  the  mles  of  eyidenoe,  and  that  the  admissions  in  reference 
to  it  were  made  during  an  effort  to  settle.  After  receiying 
further  proof  that  the  book  was  the  same  produced  at  Brown's 
office^  that  it  contained  the  same  charges^  and  they  were  all  cor- 
rect, and  were  all  looked  over  by  defendant,  and  there  had  been 
no  alteration  in  the  account  since  such  examination,  the  ref- 
eree overruled  the  objections,  and  decided  to  receive  the  book 
for  the  purposes  offered.  This  was  not  error.  The  book  had 
been  looked  over  by  the  defendant,  and  the  accounts  admitted 
to  be  correct,  on  which  were  all  the  credits  of  the  defendant, 
which  he  claimed,  except  for  pretended  political  servicer  It 
showed  a  balance  due  to  Brown  over  and  above  the  notes  in 
suit,  as  Brown  had  previously  testified  was  the  &ct,  of  fifty 
dollars  and  fifty-six  cents;  but  what  these  items  were  that 
went  to  make  up  such  account,  and  which  the  defendant  ad- 
mitted  was  all  right,  could  not  be  understood  by  the  referee 
except  by  an  inspection  of  the  book.  It  was  not  offered  as  any 
evidence  of  itself,  of  the  correctness  of  its  contents,  but  to 
show  what  were  the  items  of  account  referred  to  in  the  testi- 
mony of  Estes  and  Brown.  It  is  to  be  observed  that  the 
evidence  as  to  the  state  of  the  accounts  between  Brown  and 
defendant  in  October,  1851,  was  principally  i>ertinent  as  bear- 
mg  on  the  question,  whether,  at  the  time  of  the  transfer  of  the 
notes,  BrowD  had  not  an  unsettled  account  against  the  de- 
fendant for  professional  services,  more  than  enough  to  balance 
any  claims  of  the  latter  against  him,  and  which  could  be  the 
subject  of  a  set-offl 

4.  The  evidence  tended  to  show  that  the  note  against  Hunt- 
mgton  was,  by  agreement,  received  by  Brown  from  the  de- 
fendant toward  costs  due  to  him  from  the  latter  in  the  Angell 
chancery  suit,  and  that  Brown  was  to  make  that  application 
of  a  proportion  of  its  proceeds.  With  the  view  of  showing  the 
application  of  the  note  on  these  costs,  the  plaintiff  offered 
Brown's  chancery  register  in  evidence.  It  was  objected  to  for 
the  same  reason  as  his  account  book  before  mentioned.  I 
think  the  evidence  was  admissible ;  but  if  otherwise,  it  could 
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not  possibly  haye  prejudiced  the  defendant  Brown  had  pre- 
yiously  testified  to  the  application  by  him  of  enough  of  the 
note  to  satisfy  the  bill  of  costs  in  the  Angell  suit,  and  the 
entry  of  the  fact  in  his  chancery  register  had  been  proved 
without  objection. 

6.  The  case  states  that  before  the  termination  of  the  trial, 
the  plaintiff  offered  in  eyidence  all  the  papers,  receipts  and 
bills  of  costs  before  proyed,  and  marked  by  the  referee,  and 
that  the  defendant  objected  to  them,  on  the  ground  that  they 
were  incompetent  and  immaterial  eyidence,  and  the  acts  and 
declarations  of  third  persons.  There  was  no  force  in  the  ob- 
jection. There  were  receipts  for  money  which  Brown  testified 
he  paid  for  the  defendant,  and  his  bills  of  costs  against  him. 
After  the  bills  of  costs  were  proyed  without  objection,  they 
were  properly  produced  and  put  in  eyidence.  Had  they  been 
receiyed  as  proof  of  the  seryioes,  and  their  yalue,  from  the 
amount  at  which  they  were  taxed,  without  other  proo^  there 
might  haye  been  some  ground  for  the  objection;  but  after 
proof  of  the  seryices,  and  the  yalue,  and  taxation,  and  the 
charges  on  the  account  book  of  such  bills,  and  credits  to  the 
defendant  of  the  amount  belonging  to  him,  and  his  declaration 
that  the  account  was  all  right,  it  cannot  be  pretended  that  it 
was  illegal  to  produce  the  bills  as  taxed. 

[Remarks  to  the  effect  that  the  objection  to  certain  other 
eyidence  was  lost  by  not  insisting  on  it  at  the  trial  are 
omitted.] 

These  were  all  the  rulings  on  the  trial  now  claimed  to  haye 
been  erroneous.  I  am  of  the  opinion  that  the  defendant's  ex- 
ceptions to  them  were  not  well  taken.  The  judgment  of  the 
supreme  court  should  be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed^  with  costs. 
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BENEDICT  V.  DB  GBOOT. 

September,  1867. 

PlAlntiff  induced  a  tUid  person  to  lend  his  indoraement  to  defendants, 
and  obtain  a  disoonnt  of  the  paper  at  bank ;  bnt  after  the  failure  of 
the  defendants,  plaintiff  paid  and  took  up  the  note  at  maturity  (with- 
out its  dishonor). — HM,  that  he  acquired  the  rights  of  the  bank  as  a 
bona  Jtde  holder ;  and  that  in  his  action  against  the  defendants,  eyi- 
dence  of  his  knowledge  of  an  original  want  of  consideration  was  not 
admissible.* 

Eli  Benedict  sned  William  H.  De  Groot,  Theodore  B.  De 
Oroot  and  Daniel  S.  Darling,  in  the  New  York  common 
pleas,  npon  a  promissory  note  dated  Angnst  9, 1855,  for  one 
thousand  and  thirty-fiye  dollars,  made  by  the  defendants  De 
Oioot,  in  their  firm  name  of  William  H.  De  Groot  &  Son, 
payable  in  four  months  to  the  order  of  defendant  Darling. 

The  note,  about  the  time  of  its  date,  was  indorsed,  at  plain- 
tifiTs  request,  by  Jesse  Oakley,  who  had  it  discounted  at  the 
American  Enchange  Bank.  The  plaintiff,  hearing  of  the 
fidlure  of  the  makers,  before  the  note  become  due,  considering 
himself  honorably  bound  to  Mr.  Oakley  to  pay  it,  paid  and 
took  it  up  from  the  bank,  by  paying  the  amount  at  maturity. 

The  defense  attempted  to  be  set  up  was  that  the  note  was 
not  made  in  the  course  of  the  partnership  business,  but  with- 
out the  knowledge  of  the  co-partner,  and  that  plaintiff  had 
knowledge  of  the  &ct 

Eyidence  tending  to  show  this  was  excluded,  and  yerdict 
was  rendered  for  plaintiff  upon  which  judgment  was  entered, 
and  aflSrmed  at  general  term ;  from  which  defendants  appealed. 

&  Sanxatf,  for  defendants  De  Groots,  appellants. 
A.  J.  Vanderpoel,  for  plaintiff,  respondent. 

Bt  thb  Coubt^-^Oroyeb,  J.— The  refusal  of  the  judge  to 
Bubmit  the  case  to  the  jury  was  not  error.  The  note  was 
entirely  impeached ;  although  it  was  proyed  that  William  De 

*  To  somewhat  similar  effect,  see  Flint  v.  Schomberg,  1  MU.  532. 
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Oroot  made  the  note  in  the  name  of  his  firm,  for  a  pnrpose 
not  authorized  by  the  partnership,  yet  it  appeared  to  haye 
been  discounted  by  the  Exchange  Bank  without  any  notice 
of  such  fact  before  maturity.  The  plaintiff,  at  maturity,  pur« 
chased  the  note  of  the  bank.  He  was  not  a  party  to  the  note, 
and  had  no  interest  in  it  prior  to  such  purchase.  Under  these 
facts  he  acquired,  by  his  purchase,  all  the  rights  of  the  bank. 

The  bank  was  a  bona  fide  holder,  and  the  plaintifl^  by  his 
purchase  from  it,  acquired  its  rights  as  such,  and  was,  there- 
fore, entitled  to  a  Terdict  for  the  amount  of  the  note.  Such 
a  verdict  was  rendered  by  direction  of  the  court  This  was 
correct  This  disposes  of  all  the  questions  raised  upon  the 
trial  as  to  the  competency  of  evidence.  None  of  these  ques- 
tions had  any  relation  to  tiie  right  of  the  plaintiff  to  xecoyer. 

The  judgment  appealed  from  should  be  affirmed. 

All  the  judges  concurred,  except  Bookes,  J.,  absent 
Judgment  affirmed  with  costs,  and  fiye  per  cent  damages 


BENTLEY  v.  SMITH. 

March,  1866. 

Where  a  party,  haying  a  cause  of  action  to  reform  a  written  oontiact  on 
account  of  fraud  or  mutual  mistake,  asaigna  the  contract  to  another, 
himself  and  the  assignee  both  acting  imder  the  same  mistake  as  that 
under  which  he  first  entered  into  the  contract,  the  assignee  may  main- 
tain an  action  directly  against  the  other  original  party  to  the  contract, 
to  have  it  reformed  and  specifically  enforced. 

The  cause  of  action  for  the  reformation  of  a  contract  on  account  of  fraud 
or  mutual  mistake  is  assignable,  and  passes  by  an  assignment  of  the 
contract. 

The  rule  that  the  general  conclusion  of  a  judge  or  referee  may  be  con^ 
strued  as  involying  a  finding  upon  all  the  material  questions,  though 
such  finding  be  not  expressed  in  terms,  applied  in  such  an  action, 
where  the  finding  was  tliat  the  vendor  made  the  alleged  represent*- 
lions,  and  the  assignee  relied  on  them,  without  any  distinct  filnding  of 
fraud  in  the  original  contract  and  of  mistake  in  the  aasiguoaant.* 

*  For  the  application  of  this  rule  in  another  case  of  fraud  Q]r  nf*itf5kl>, 
see  Bider  «.  Powell,  in  this  series. 
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Thomas  H.  Bentley  brought  this  action  in  tho  supreme 
ocnurt  agunst  Norman  Smith,  to  reform  a  written  instrument 
for  tli9  aale  of  land,  and  for  a  specific  performance  of  the  con- 
tnci  a«  Teformed. 

The  plaintiff  was  the  assignee  of  the  vendee,  and  he  sought 
to  reform  the  contract  upon  the  ground  of  fraud  in  the  yen- 
dor,  by  which  a  portion  of  the  premises  actually  bargained  for 
mB  omitted  from  the  description. 

The  eomplaint  charged  tiiat  one  Ladow  contracted  to  pur- 
chase certain  premises  of  the  defendant  for  the  price  of  one 
thousand  dollars;  that  the  boundaries  were  pointed  out  to 
him,  and,  at  his  request,  the  defendant  furnished  a  description 
to  be  inserted  in  the  contract ;  that  the  defendant  furnished 
a  description  of  only  a  portion  of  the  premises  contracted  for 
(which  was  inserted  in  the  contract),  for  the  purpose  and  with 
Hie  intent  to  cheat  and  defraud  the  said  Ladow,  his  heirs  and 
assigns;  that,  on  the  same  day,  he,  the  plaintiff,  understanding 
from  the  declarations  of  the  defendant  that  the  contract  con- 
tained a  full  description  of  all  the  lands  contracted  for,  and 
relying  thereon,  took  an  assignment  of  the  contract  and  en- 
tered into  possession  of  the  premises,  as  well  those  excluded 
fh>m,  as  those  included  in  the  description ;  that  he  had  paid 
up  the  purchase  price  to  the  defendant,  and  demanded  a  con- 
Teyance  of  the  premises,  including  the  premises  omitted  from 
the  description ;  which  the  defendant  refused  to  conyey. 

The  answer  of  the  defendant  denied  that  he  agreed  to  sell 
any  lands  except  those  mentioned  in  the  contract.  He  stated 
that  he  disputed  the  plaintiff's  right  to  occupy  the  other  lands 
claimed  by  him,  but  had  been  ready  and  willing  to  make  a 
conreyance  according  to  the  written  contract 

The  action  was  referred  to  a  referee  to  take  testimony,  and, 
upon  the  coming  iii  of  the  report,  the  court,  at  special  term, 
proceeded  to  try  the  issue.  The  case  upon  appeal  in  the  court 
of  appeals  contained  what  is  called  the  decision  of  the  judge 
iipon  the  trial,  but  no  formal  findings  upon  matters  of  fact 
and  of  law,  such  as  is  required  by  the  Code  of  Procedure,  and 
the  rules  and  practice  of  the  court 

The  following  was  the  form  of  the  finding,  yiz : 

^This  cause  hayisf  been  tried  by  the  court,  at  a  special 
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Term^  without  a  jury,  upon  the  issues  made  by  the  pleadings 
in  the  cause,  the  court  find,  as  a  matter  of  Act,  that  the  defend- 
ant did  make  the  representations  charged  in  the  complaint^ 
and  that  the  plaintiff  relied  thereon  in  making  the  contract 
with  him.  And,  as  a  matter  of  law,  the  court  find  and  decide 
that  the  plaintiff  is  entitled  to  have  the  said  contract  so  re- 
formed as  to  describe  all  the  lands  claimed  by  him  in  his  com- 
plaint, and  that  he  then  haye  a  conreyance  by  a  good  and 
sufScient  deed  from  the  said  defendant  of  the  said  premiaes, 
and  that  he  have  costs  of  this  action.^ 
The  judgment  followed  the  decision. 

The  supreme  court  at  general  term  affirmed  the  judgment 
upon  the  ground,  as  stated  in  the  opinion  of  one  of  the 
justices,  that  the  eyidence  established  a  clear  case  for  the  relief 
asked  and  granted;  the  misdescription  being,  as  the  judge 
thought,  the  result  of  a  mutual  mistake;  but,  whether  the 
result  of  fraud  or  mistake,  the  relief  was  proper. 

Warren  T.  Warden,  for  defendant,  appellant — ^The  plaintiff 
claims  under  a  written  contract.  He  has  no  other  claim. 
He  now  asks  to  haye  that  written  contract  abandoned,  and  a 
specific  performance  of  a  different  contract  ordered,  not  in 
accordance  with  the  contract  assigned.  The  cause  of  action 
entirely  fails.  Code,  §  148 ;  Bayner  v.  Clark,  7  Barb.  581 ; 
Bumham  v.  De  Boyorse,  8  How.  Pr.  159. 

William  B.  Mills  for  plaintiff,  respondent — ^An  assignee  may 
compel  reformation  and  performance,  by  performing  himseUl 
Jones  V.  Lynds,  7  Paige,  310;  25  JV.  Y.  200;  29  Id.  394;  20 
Wend.  176 ;  2  Johns.  Cas.  438. 

MoBQAK,  J.  [After  stating  the  aboye  fiaots.]— XTpon  the 
appeal  to  this  court,  the  appellant's  oounsel  relies  npon  a 
single  point  to  reyerse  the  judgment,  yiz :  that  the  assignment 
to  the  plaintiff  was  specific  of  the  written  contract  and  the 
land  therein  described.  This,  he  insists,  did  not  transfer  any 
right  to  the  plaintiff  to  claim  the  specific  performance  of 
another  and  different  contract 

This  objection  does  not  appear  to  haye  been  taken  in  the 
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court  below,  and  we  hear  of  it  here  for  the  first  time.  There 
is  nothing  in  the  statement  of  facts  found  by  the  court  which 
will  enable  us  to  understand  what  circumstances  were  shown 
on  the  trial  to  support  the  plaintiflfs  title  to  the  relief  granted. 
It  is  not  a  case,  as  I  shall  attempt  to  show,  where  such  relief 
could  not  be  granted  to  the  assignee,  under  a  given  state  of 
Dacta. 

[The  learned  judge  here  examined  the  findings  above  stated^ 
and  expressed  the  opinion  that  as  defendant's  representations 
were  not  allied  in  the  complaint  to  have  been  made  for  the 
purpose  of  inducing  plaintiff  to  take  an  assignment,  the  finding 
could  not  be  so  construed  as  to  support  the  judgment,  for  it 
did  not  appear  by  the  complaint  that  plaintiff  made  any  con- 
tract whatever  with  defendant ;  therefore  the  appeal  should  be 
dismissed  (citing  Westoott  v.  Thompson,  IG  N.  Y.  613).  He 
then  proceeded  as  follows : — '\ 

If  the  court,  however,  should  be  of  opinion  that  the  question 
discussed  is  properly  before  us  on  this  appeal,  and  that  we  are 
authorized  to  assume  as  true  the  facts  stated  in  the  com- 
plaint, then  I  am  of  the  opinion  that  the  judgment  should  be 
affirmed* 

It  is,  no  doubt,  true  that  at  law  the  plaintiff  only  took 

LadoVs  interest  in  the  ?nritten  contract  and  the  premises 

therein  described.    But  equity  regards  that  as  done  which  is 

agreed  to  be  done.    By  the  parol  evidence,  it  could  have  been 

shown,  in  accordance  with  the  allegations  of  the  complaint, 

that  the  real  agreement  was  a  sale  by  defendant  to  Ladow  of 

the  premises  claimed,  and  that  Ladow  agreed  and  undertook 

to  assign  to  the  plaintiff  his  interest  in  the  same  premises.    In 

one  case  the  mistake  was  the  result  of  the  defendant's  fraud; 

in  the  other,  the  result  of  a  mutual  mistake.    Ladow  had  a 

right,   therefore,  to  invoke  the  aid  of  a  court  of  equity  to 

correct  the  contract  on  account  of  the  defendant's  froud* 

After  it  was  thus  corrected,  the  plaintiff,  his  assignee,  having 

by  mutual  mistake  taken  an  insufficient  assignment  of  what. 

he  purchased  of  Ladow,  might  have  invoked  the  aid  of  a  court 

of  equity  to  reform  his  agreement,  so  as  to  give  him  what  ia 

equity  would  belong  to  hiuL    That  Ladow  did  not  assert  hiiei 

xudit,  before  assigmiient  of  his  oontraot,  will  not,  I  thinks 
9 
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affect  the  plaintiff's  equity.  Ab  the  plaintiff  went  into  posses- 
sion of  all  the  lands  contracted  for,  it  is  yery  strong  evidence 
that  he  supposed  he  had  purchased  them  all  under  his  assign- 
ment of  the  contract  As  Ladow  was  entitled  to  a  contract 
for  those  Tcrj  lands,  and  as  the  plaintiff  intended  to  purchase 
them  of  Ladow  bj  the  assignment^  the  equitable  title  of 
Ladow  to  such  lands  passed  to  the  plaintiff,  equity  regarding 
as  done,  what  was  in  fact  agreed  to  be  done,  as  between  all 
these  parties. 

It  is,  howeyer,  yery  questionable  whether  Ladow  was  not 
a  necessary  party,  as  he  had  a  right  to  deny  the  mistake 
under  which  it  is  claimed  the  plaintiff  took  an  assignment 
of  the  contract;  but  no  such  question  seems  to  haye  been 
made  or  passed  upon  in  the  court  below.  I  think  the  defend-^ 
ant  should  have  taken  the  objection  in  the  court  below,  in 
order  to  make  it  available  upon  this  appeal. 

I  am  clearly  of  opinion,  however,  that,  in  the  absence  of 
proof  that  the  plaintiff  intended  to  purchase,  and  Ladow 
intended  to  sell,  all  the  lands  in  question, — not  merely  those 
described  in  the  written  contract, — there  are  no  grounds  upon 
which  this  action  could  be  sustained.  He  did  not  acquire  an 
equitable  interest  in  the  lands  omitted  in  the  written  descrip- 
tion by  the  terms  of  the  assignment;  nor  did  Ladow  convey 
to  him  his  claim  upon  the  defendant  to  reform  the  contract; 
but  in  equity,  upon  the  hypothesis  of  a  mutual  mistake,  he 
took  an  interest  in  the  lands  as  broad  as  that  of  Ladow  him- 
self, and  was  entitled,  under  his  contract  with  Ladow,  to 
recover  of  Ladow  what  Ladow  was  entitled  to  recover  of  the 
defendant  Their  equitable  rights  did  not  arise  out  of  the 
written  contract  and  assignment,  but  out  of  the  n^^tiations 
which  preceded  them.  Whether  the  mistake  was  the  result  of 
fraud  or  accident  can  make  no  difference,  for  in  either  case  a 
court  of  equity  is  competent  to  correct  it  And  the  plaintifl^ 
having  the  ultimate  right  to  a  conveyance  of  the  premises 
according  to  the  real  understandings  of  the  parties,  may 
doubtless  maintain  an  action  in  equity  to  enforce  it  This 
would  prevent  circuity  of  action.  It  would  acoomplish  in  one 
suit  the  same  xesult  as  would  be  accomplished  by  two  separate 
actions. 
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But  it  will  be  seen,  I  think,  that  there  are  no  facts  found 
by  the  court  below  upon  which  we  can  with  propriety  pass 
upon  guch  a  question.  There  is  no  finding  of  ftaud  in  the 
original  yeudor,  or  of  mutual  mistake  as  between  the  assignor 
and  assignee;  but  the  finding  that  the  defendant  made  the 
declarations  charged  upon  him  in  the  complaint^  and  that  the 
plaintiff  relied  upon  them,  is  suggestiye  of  both;  still,  it  is 
added  that  the  plaintiff's  contract  was  made  with  the  defend- 
ant instead  of  Ladow,  which  only  seems  to  conftise  the  ques- 
tion without  fbmishing  any  solid  ground  upon  which  to  base 
the  judgment 

If  the  court  should  agree  with  me  that  the  question  cannot 
be  entertained  upon  the  statement  of  £ELcts  found  by  the  judge» 
the  appeal  should  be  dismissed,  although  we  may  think  there 
is  eridence  enough,  if  we  were  permitted  to  look  into  it,  to 
aathorize  the  judgment. 

A  minority  of  the  court  concurred  in  fiie  opinion  that  the 
judgment  should  be  aflSrmed,  upon  the  merits,  and  did  not 
ooncnr  in  the  view  that  the  ^ypeal  should  be  dii 

Judgment  affirmed*  with  costs* 


BEBNHABD  v.  THE  RENSSELAER   &   SARATOGA 

RAILROAD  COMPANY. 

December,  1860. 
Aflmlng  as  Bart,  1G5;  8.  0.,  19  Bow.  Fr,  IW. 

la  ctses  of  n^UgeDce^  where  there  are  inferenoes  to  be  drawn  from  the 
proof,  which  are  not  oertidn  and  inoontroyertible,  it  \a  not  proper  to 
direct  a  yerdict  or  nonsuit,  bat  the  question  is  for  the  Jarjr.  Thus 
where  It  la  necesearj  to  determine  what  a  man  of  ordinary  care  and 
pmdenee  would  be  likelj  to  do  in  the  emergency  proven,  this,  in- 
Tolving,  as  it  generally  does,  more  or  less  of  oonjectare,  can  only  be 
settled  by  a  jury.* 

*  Approved  on  this  point  in  Ernst «.  Hudson  River  R.  R.  Co.,  85  If.  Y. 
9:  a  C,  S  AMb.  Ft.  N.8.  St.  Followed  also  in  Burke  «.  Broadway  & 
Seveoth^kTeava  R.  R.  Go.,  49  Barb.  629 ;  Lamb  v.  Camden  &  Amboy 
B.  R.  Co^  9  IMr,  454  (rererted  on  another  point  in  40  i^.  F.  271) ;  Kenny 
9.  Stnt  Natknud  Bank  of  Albany,  50  J3ar&.  119. 
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An  error  of  judgment,  in  stepping  upon  a  railroad  track,  in  an  emergeucj, 
if  tlie  proof  is  not  clear  as  to  the  elements  of  time  and  space  on  which 
such  judgment  was  based,  should  not  be  held  negligence  as  matter  of 
law,  but  the  question  should  be  left  to  the  jury  * 

Even  where  it  is  apparent  from  the  evidence  that  the  collision  was  not 
caused  bj  the  negligence  of  defendants,  jet  if  the  evidence  is  conflict- 
ing on  the  question  whether  the  injury  was  not  augmented  by  their 
negligence,  a  verdict  for  plaintiff  should  not  be  set  aside. 

Betsy  Bernhard  and  Ferdinand  Wiel,  administratrix  and 
administrator  of  Gnstayns  Bernhardt  deceased,  sned  the  de- 
fendants, in  the  supreme  court,  to  recover  damages  for  negli- 
gently causing  the  intestate's  death,  by  running  an  engine 
against  him,  in  Schenectady,  in  1854.  The  only  facts  in  issue 
were  whether  defendant's  servants  were  guilty  of  negligence, 
and  whether  the  negligence  of  the  deceased  contributed  to 
cause  the  injury. 

The  circumstances  of  the  casualty,  as  presented  by  both 
parties  on  this  appeal,  were  that  the  deceased  arrived  in  Sche- 
nectady by  the  Albany  train,  and  proceeded  along  the  depot 
platform  between  the  Central  Bailroad  track  and  the  defend- 
ants' track,  on  his  way  to  his  hotel,  followed  by  West,  the  ho- 
tel porter,  when,  as  he  reached  the  walk  at  the  street  crossing, 
his  hat  blew  off,  and  was  driven  upon  defendant's  track,  just 
as  one  of  their  engines,  under  the  control  of  one  Anderson, 
was  about  to  pass.  He  ran  in  pursuit  of  his  hat,  and  on  the 
track  was  struck  by  the  cow-catcher,  and  a  wheel  of  the 
engine  passed  over  his  ankle,  causing  the  injury  of  which  he 
died.  The  place  was  in  the  heart  of  the  city;  and  a  military 
display  was  just  passing,  and  there  was  considerable  concision, 
as  well  as  a  high  wind.  The  engine  was  moving  at  the  rate  of 
^about  two  miles  an  hour.    Other  details  appear  in  the  opinion. 

The  jury  found  a  verdict  of  four  thousand  dollars,  for  plain- 
tiflb.  A  motion  for  a  new  trial  was  granted  at  special  tenn. 
Beported  in  18  How.  Pr.  427. 

The  supreme  court,  at  general  term,  reversed  the  order,  on  the 
ground  that,  with  due  regard  to  the  Act  that  the  deceased  was 
a  stranger,  the  evidence  being  contradictory  as  to  the  neg- 
ligence of  each  party,  the  case  was  a  proper  one  to  submit  to 

*  See  Menti  v.  Seoond-ave  R.  R.  Co.,  reported  in  this  aeries. 
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the  jury.    Eeported  in  32  Barh.  165;   S.  C,  19  How.  Pr. 
199. 

Defendants  appealed  to  this  court 

W.  A.  Beach,  for  defendants,  appellants, — Cited  Brand  v. 
Schenectady  ft  Troy  R  R  Co.,  8  Barb.  368 ;  Haring  v.  N.  Y. 
&  Erie  R  R  Ca,  13  Id.  9 ;  Brooks  v.  Buflfalo,  &c  R  R  Co.,* 
25  Jd.  600;  Dasoomb  v.  Bntbio  &  State  Line  R  R  Co.,  27  Id. 
221;  Mackey  v.  N.  Y.  R  R  Co.,  Id.  528;  Johnson  v.  Hudson 
River  R  R  Co.,  20  JV.  T.  65 ;  Steyes  v.  Oswego,  &c.  R  R  Co., 
18  Id.  422. 

Z.  Dremain,  for  plaintiflfs,  respondents, — Cited  6  Cow.  484 ; 
2  FenJ.  561;  7  /rf.  377;  1  Orah.  £  W.  on  New  Tr.;  Oldfield 
V.  N.  Y.  &  Harlem  R  R  Co.,  14  N.  Y.  310 ;  Jones  on  Bailm. 
21,  22 ;  19  Conn.  566 ;  20  JV.  F.  76 ;  Kelsey  v.  Barney,  12 
JV.  F.  (2  JT^rw.)  429;  Caldwell  v.  Murphy,  1  Duer,  233; 
Bowen  v.  N.  Y.  Central  R  R  Co.,  18  JV.  T.  408 ;  Story  on 
Bailm.  §§  11,  601 ;  13  Pet.  181-193,  381 ;  16  How.  U.  8.  469; 
Lreland  v.  Oswego  &a  R  R  Co.,  13  N.  T.  (3  Kern.)  526,  533 ; 
Bradley  v.  Boston  ft  Me.  R  R  Co.,  2  (hish.  539;  Labar  v. 
Koplin,  4  Comst.  546 ;  Beeves  v.  Delaware,  &c.  Co.,  30  Penn.  454 ; 
AngMy  §§  7, 16,  27,  51, 184 ;  15  N,  Y.  380 ;  2  Am.  Raiho.  Cas. 
382;  13  Barb.  9;  25  /A  600;  27  Id.  221,  528;  4  JV:  F.  (4 
C4ww^.)  349 ;  18  K  Y.  248. 

S.  L.  Seldbk,  J. — ^The  only  questions  in  this  case  arise  ux)on 
the  motion  for  nonsuit 

When  the  motion  was  first  made,  at  the  close  of  the  evidence, 
on  the  part  of  the  plaintiff,  it  is  clear  that  a  case  had  been 
made  which  the  judge  was  bound  to  submit  to  the  jury.  Up 
to  that  time  there  was  no  proof  that  the  engine  bell  had  been 
rang  at  alL  On  the  contrary,  the  only  witnesses  who  had 
spoken  on  that  subject,  viz:  Sherman  and  West,  had  both 
testified  that  ihey  heard  no  belL  For  aught  that  appeared, 
therefore,  the  deceased  had  gone  upon  the  track  for  a  legiti- 
mate purpose,  without  any  notice  whatever  of  the  approach  of 
the  engine,  whidi,  from  the  slow  rate  at  which  it  was  moving, 

*  See  the  dedaioii  in  this  case  reported  in  this  series. 
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would  hardly  of  itself  have  attracted  attention  amid  the  noise 
and  confusion  proceeding  at  the  time.  But  the  case  was  rery 
materially  changed  by  the  evidence  subsequently  adduced  by 
the  defendants^  and  the  motion  having  been  renewed  after  this 
evidence  was  given,  if,  upon  the  whole  case,  the  plaintiff  should 
have  been  nonsuited,  the  judgment  must  be  reversed. 

It  h  insisted,  1st  That  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants  to  be  submitted  to  the  jury ;  and 
2nd.  That  the  proof  of  negligence  on  the  part  of  the  deceased 
Was  BO  clear  and  conclusive,  that  the  plaintiff  should  have  been 
nonsuited  on  that  ground. 

I  shall  consider  the  last  of  these  propositions  first. 

In  actions  for  injuries  resulting  from  negligence,  if  it  appears 
fh)m  the  evidence  that  the  plaintiff  or,  in  cases  like  this,  the 
deceased,  was  guilty  of  any  negligence  which  contributed  to  the 
injury,  there  can  be  no  recovery;  and  although,  as  a  general 
rule,  questions  of  negligence  belong  exclusively  to  the  jury, 
cases  may  no  doubt  arise  in  which  the  proof  of  negligence 
would  be  so  clear  and  irresistible  that  the  court  would  be 
justiOed  in  assuming,  without  submitting  the  question  to  the 
jury,  that  negligence  was  established.  At  the  same  time  it  is 
obvious,  considering  the  nature  of  the  question,  that  such  in- 
stances must  be  rare.  If  there  is  any  conflict  in  the  evidence 
going  to  establish  any  of  the  circumstances  upon  which  the 
question  depends,  it  must  be  left  to  the  jury.  If  there  are  in- 
ferences to  be  drawn  from  the  proof,  which  are  not  certain  and 
incontrovertible,  they  are  for  the  jury.  If  it  is  necessary  to  de- 
termine, as  in  most  cases  it  is,  what  a  man  of  ordinary  care 
and  prudence  would  be  likely  to  do  under  the  circumstances 
proved — this  involving,  as  it  generally  must,  more  or  less  of 
conjecture — can  only  be  settled  by  a  jury. 

It  is  not  easy  to  suppose  a  case  in  which  the  court  would  be 
warranted  in  holding,  as  matter  of  law,  that  negligence  was 
proved.  If,  however,  an  individual  in  a  railroad  depot,  where 
engines  are  constantly  moving  about,  should,  without  any 
ostensible  reason  or  apparent  object,  place  himself  so  near  one 
of  the  tracks  that  an  engine  could  not  pass  without  hitting 
him,  and  while  there,  should  be  knocked  down  and  injured  by 
an  engine^  with  its  bell  constantly  ringing  as  it  approached,  I 
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am  inclined  to  think  that  it  would  be  the  duty  of  the  court  to 
hold  the  party  injured  gnilty  of  negligence,  without  taking  the 
opinion  of  a  jury. 

In  the  present  case  the  deceased  was  not  upon  the  track 
without  a  legitimate  object,  but  went  there  upon  a  sudden 
emergency.  He  judged  wrong  as  to  having  time  to  secure  his 
hat  before  the  locomotive  would  reach  him,  and  the  question 
is,  whether  this  error  betrayed  a  want  of  ordinary  prudence. 
In  determining  this  question,  the  time,  the  occasion,  and  all 
the  surrounding  circumstances  are  to  be  taken  into  considera- 
tion. Men  of  prudence  do  not  judge  with  the  same  accuracy 
amid  noise  and  bustle  and  confusion,  as  at  other  times.  Here, 
to  all  the  ordinary  stir  of  an  extensive  railroad  depot,  was 
added  the  disturbance  produced  by  a  violent  wind  and  the 
simultaneous  movement  of  a  company  of  soldiers.  Strangers 
suddenly  set  down  in  such  a  place  cannot  be  expected  to  act 
with  the  same  precision  of  judgment  as  under  more  familiar 
and  less  disturbing  circumstances.  It  is  for  this  reason  that, 
while  officers  and  employees  of  a  railroad  company,  who  are 
npon  their  own  ground,  engaged  in  their  cuBtomary  ocoupa- 
tions,  with  an  experience  and  familiarity  with  the  business 
that  enables  them  accurately  to  appreciate  every  danger,  are 
held,  in  such  places,  to  the  exercise  of  the  strictest  vigilance 
and  the  most  exact  judgment,  the  conduct  of  travelers  upon 
the  road  is  more  liberally  regarded. 

Can  it  be  said,  then,  in  view  of  these  obvious  considerations, 
that  the  court  was  bound  to  hold  the  deceased  guilty,  as  a  con- 
clusion of  law,  of  a  want  of  ordinary  care,  without  even  sub- 
mitting the  question  to  a  jury  ?  I  think  not  The  deceased 
must  have  sapposed  that  he  had  time  to  seize  his  hat,  and  get 
off  of  the  track  before  the  engine  would  reach  him.  The  result 
shows  that  in  this  he  erred ;  but  the  proof  is  not  specific  and 
dear  as  to  the  elements  of  time  and  space  upon  which  his 
judgment  was  based.  For  the  court,  therefore,  to  hold  that 
his  mistake  was  inexcusable,  would  be  to  establish  the  prin- 
ciple that  in  every  such  case  error  in  judgment  is  per  se  cul- 
pable n^ligence.  This,  I  think,  would  hardly  do.  Whether, 
in  such  a  case,  the  error  was  excusable  or  not  can  only  be 
settled  by  a  jury,  in  view  of  all  the  circumstances  of  the  case 
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80  far  as  they  arc  disclosed,  and  especially  when,  as  in  the 
present  instance,  the  deficiencies  in  the  proof  leave  the  case 
open  to  many  uncertain  inferences.  The  judge  was  right  in 
Bubmitting  this  case,  so  far  as  the  point  under  consideration  is 
concerned,  to  the  jury. 

The  next  and  only  remaining  question  is,  whether  the  plain- 
tiff should  haye  been  nonsuited  on  the  ground  that  there  was 
no  evidence  of  negligence  on  the  part  of  the  defendants  to  be 
Bubmitted  to  a  jury. 

To  have  omitted  to  ring  the  bell  would  have  been  negli- 
gence, and  there  is  some  little  conflict  in  the  CA'idence  on  this 
Bubject>^-two  witnesses  having  sworn  that  they  heard  no  bell. 
But  there  is  such  a  preponderance  of  evidence  that  the  bell 
was  rung,  that  the  jury  would  not  have  been  warranted  in 
finding  that  it  was  not;  and  had  they  done  so,  it  would  have 
been  the  duty  of  the  supreme  court  to  set  aside  their  verdict  as 
contrary  to  the  evidence. 

Again:  it  would  be  impossible  for  the  jury,  upon  the 
evidence  given,  to  say  that  the  engineer  was  negligent  in  not 
stopping  the  engine  before  it  came  in  contact  with  the  de- 
ceased; because,  although  the  proof  is  not  very  clear  and 
definite  as  to  the  distance  between  the  deceased  and  the 
engine  when  the  former  stepped  upon  the  track,  it  was  evi- 
dently very  short  There  was  nothing,  therefore,  upon  either 
of  these  points  to  be  submitted  to  a  jury. 

This,  however,  is  not  decisive  of  the  case.  If  the  engineer 
could  not  avoid  all  collision  with  the  deceased,  it  was  never- 
theless his  duty  to  cause  the  injury  from  that  collision  to  be 
as  slight  us  possible.  If  the  engine  could  have  been  stopped 
in  time  to  save  the  life  of  the  deceased,  the  defendants  would 
be  liable  in  this  action,  notwithstanding  the  impossibility  of 
entirely  preventing  the  accident  It  is  precisely  here  that  the 
charge  of  negligence  against  the  defendants  rests,  if  it  has  any 
foundation  at  alL ' 

The  evidence  bearing  upon  this  point  is  decidedly  conflict- 
ing. If  we  take  the  testimony  of  the  defendants'  witnesses. 
White  and  Beach  alone,  it  would  appear  that  the  deceased  was 
upon  .the  track  in  front  of  the  engine,  and,  upon  being  stmck 
>y  the  cow-catcher,  was  immediately  thrown  down  and  run 
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oyer  by  the  wheel  of  the  engine;  that,  in  fiEict,  no  appreciable 
time  interyened  between  the  first  collision  and  the  fatal 
injury.  But  the  testimony  of  the  witness.  West,  the  porter  of 
the  Temperance  House,  presents  the  matter  in  a  yery  different 
light.  Upon  his  direct  examination,  speaking  of  the  deceased, 
he  said,  ^'  He  was  close  up  to  the  track,  and  I  saw  him  en- 
tangled with  the  engine ;  within  a  minute  or  two  after  I  saw 
him  standing  stilL"  Upon  his  cross-examination  he  said :  '^  I 
could  not  see  the  cow-catcher  hit  him  from  where  I  stood;  the 
first  movement  Bemhard  made  after  the  cow-catcher  struck 
him,  he  stepped  a  step  north  and  east ;  the  next  thing  was,  he 
8toiq>ed,  and  could  not  moye ;  he  was  stepping  alongside  of  the 
engine ;  he  was  then  on  the  side  of  the  engine — on  the  west 
side,  and  north  of  the  front  end  of  cow-catcher;  the  track 
there  run  about  north  and  south;  I  could  not  see  then, 
whether  the  cow-catcher  was  then  in  contact  with  him;  I 
think  I  saw  some  part  of  the  engine  in  contact  with  some  part 
of  his  person ;  I  think  it  rubbed  him  a  little  back  of  the  cow- 
catcher, of  the  rear  part  of  it ;  he  was  a  little  back  of  the  cow- 
catcher, three  or  four  feet  back  from  the  rear.'' 

Assuming  the  honesty  of  this  witness,  these  details  show  a 
yery  different  case  from  that  to  be  drawn  from  the  more  brief 
and  general  statement  of  the  other  witnesses.  The  inference 
from  this  testimony  is,  that  instead  of  being  struck  and 
instantly  thrown  down  by  the  cow-catcher,  Bemhard  was 
first  caught  probably  by  some  part  of  his  clothing ;  that  he 
endeayoured  to  extricate  himself,  but  without  success,  and  that 
he  kept  his  feet,  and  continued  to  struggle  until  he  had  got 
past  the  cow-catcher,  and  opposite  the  engine.  The  testimony 
admits  of  no  other  interpretation  consistently  with  the  in- 
tegrity of  this  witness.  If  this  account  is  correct,  it  clearly 
establishes  the  charge  of  negligence.  It  proyes  that  the  person 
in  charge  of  the  engine  could  not  haye  had  his  eyes  upon  the 
track  before  him  at  the  moment  of  the  first  contact ;  because  it 
is  shown  that  the  engine  was  moying  so  slowly  that  it  could 
be  almost  instantly  stopped.  If,  then,  the  engineer  had  seen 
the  deceased  caught  by  the  cow-catcher,  he  could  easily  haye 
stopped  before  all  that  is  related  by  the  witness,  West^  had  oc- 
curred ;  and  thus  the  life  of  Bemhard  would  haye  been  sayed. 
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This  view  of  the  case  leceivea  some  conflrmation  from  the  tes- 
timony of  Anderson  himself^  who  had  ehaige  of  the  engine. 
He  says:  '^I  did  not  see  Bemhard  when  the  engine  first 
strack  him ;  Bemhard  was  aboat  down  on  the  walk  when  I 
first  saw  him.**  K  this  witness  permitted  his  attention  to  be 
diverted  from  the  track  npon  which  he  was  moring  to  the 
military  company  or  other  objectSy  in  such  a  place  and  at  such 
a  time,  he  was  inexcusable,  and  the  oompany  is  liable  for  the 
consequences.  Whether  this  is  really  so  or  not,  is  of  no  im- 
portance herew  It  is  sufficient  that  there  was  some  CTidence 
tending  to  establish  iL  The  duty  of  reconciling  this  eyidenco 
with  the  other  proof  in  this  case,  or  of  determining  the  credit 
to  which  the  witnesses  were  re^KctiTcly  entitled,  could  only  be 
performed  by  the  jury,  and  the  judge  was  therefore  right  in 
submitting  the  case  to  them. 

I  haye  said  nothing  in  regard  to  the  fact,  that  the  engine 
was  left,  at  the  time  of  the  accident,  in  charge  of  the  fireman, 
although  it  is  at  least  doubtful  whether  that  alone  would  not 
have  made  it  necessary  to  submit  the  case  to  the  jury  upon 
the  question  of  negligence  on  the  part  of  the  defimdants,  as 
the  incompetency  of  the  fireman  to  manage  the  engme,  unkss 
inc<mtroTertibly  established,  must  hare  been  pasaed  upon  by 
the  jury. 

It  follows  from  these  views,  that  the  judgment  of  the  su- 
preme court  diould  be  affirmed. 


BINSSS  V.  PAIGK 


▲  eoaTeymiice*  expjcawd  to  be  mlijeet  to  a  sioftgase.  b«t  witho«t  anj 
liable  fcir  a  deOekn^* 


*  To  tb»  nme  eAct  bi  StobfatM  tiL  Hall.  »  Bmrk.  5M;  wh^m,  Iww- 
•Tvr,  tbe  Tiew  bi  fuToted*  tbat  extrinaic  eHdence  of  dw  iateatbm  of  tha 
parties  to  oiaka  tba  giaatee  boud  for  t^  deU  wooid  nftea  to  ^axga 
bim»  aadar  a  daaaa  BMal/  •xprewlna  ^^^  t^  daed  wm  aaligaci  to  the 
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The  facts  that  the  mortgagee»on  aaaigning  a  decree  of  foreclosure  which 
he  has  obtained,  ooyenants  with  the  assignee  that  the  decree  shall  be 
paid,  and  the  assignee  accepts  the  assignment  for  the  express  purpose 
of  applying  anj  surplus  that  shall  remain  after  a  sale,  to  pay  the 
assignor's  indebtedness,,  does  not  modify  the  primary  liability  of  the 
mortgagor  in  case  of  a  deficiency. 

which  the  grantor  w  permmaUy  liable,  the  mortgage  creditor  may  hold  the 
grantee  liable  directly  to  himself. 

This  rule  has  been  sustained  upon  several  distinct  grounds : — 

1.  Where  the  grantor,  being  liable  for  the  debt,  takes  a  security  to 
himself,  equity  will  treat  It  as  enuring  for  the  benefit  of  the  creditor. 
Hence  In  his  foreclosure,  the  creditor  may  join  the  grantee,  and  have 
judgment  over  against  him  for  a  deficiency.  Halsey  v.  Reed,  9  Paige 
445 ;  Marsh  e.  Pike,  10  Id,  im ;  King  e.  Whitely,  Id,  465 ;  Cornell  e.  Pres- 
oott,  2  Barb.  16;  Blyer  e.  Mulholand,  2  8andf,  Ch.  478;  Russell  v.  Porter, 
7  N.  T,  (3  Sdd,)  171 ;  Trotter  v.  Hughes,  12  N.  T,  (2  Kern,:)  74 ;  Burr  e. 
Beers,  24  N,  T.  178.  And  see  Flagg  e.  Munger,  9  N.  T,  (5  8eld.)  483 ; 
14  Barb.  196;  Ford  v.  David,  1  Bo9W.  669;  VaU  e.  Foster,  4  N.  T.  (4 
C<mtt.)  312 ;  Belmont  v.  Coman,  22  N.  T.  438. 

2.  In  other  cases,  the  principle  that  the  act  of  the  jiartles  in  leaving  the 
amount  of  the  mortgage  In  the  purchaser's  hands,  as  a  rebate  from  the 
price — In  other  words,  the  fact  that  the  price  paid  was  only  the  value  of 
the  equity  of  redemption,  bound  the  purchaser  In  equity  to  pay  the 
mortgage.  Cumberland  e.  Codrington,  8  Johm.  Ch.  254 ;  Ferris  e.  Craw- 
ford,  2  Den.  595. 

3.  In  still  a  third  class  of  cases,  the  principle  Is  relied  on  that  where 
A.  promises  B.  that  he  will  pay  to  C.  a  debt  due  from  B.  to  C,  the  prom- 
ise, if  founded  on  a  good  consideration  moving  from  B.,  and  If  accepted 
by  C,  may  be  enforced  by  him.  In  an  action  directly  aiarainst  A.  The  lead- 
ing case  on  this  principle  Is  Lawrence  v.  Fox,  20  N.  Y,  268 ;  and  that 
case  was  first  followed  In  the  case  of  a  clause  In  a  deed  assuming  a  mort- 
gage. In  Burr  e.  Beers,  24  N.  T.  178.  See  also  Barker  v.  Bucklln,  3 
Den.  45. 

Compare,  however.  Coster  v.  Mayor,  &c.,  of  Albany,  43  N.  T.  399 ;  and 
Freeman  e.  Auld,  44  Jf .  F.  50 ;  and  see  Hartley  v.  Tatham,  reported  In 
this  series. 

But  if  the  promise  is  made  to  one  who  was  not  himself  liable,  this  prin- 
ciple does  not  apply.   King  v.  Whitely,  Trotter  e.  Hughes,  Ford  e.  David, 

Nor  If  the  promise  Is  made  direct  to  tl^e  mortgagee,  as  a  mere  promise 
to  answer  for  the  mortgagor's  debt,  without  a  new  consideration.  Do- 
little  V.  Naylor,  2  Boew.  206. 

In  a  recent  case,  where  there  was  an  express  stipulation  on  the  grantee's 
part,  to  pay  the  mortgage,  the  mortgagee  was  allowed  to  eniorce  It,  even 
though  the  deed  was  given  as  a  security  merely.    Rlcard  e.  Sanderson, 
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An  MBignment  of  a  decree  of  foredoenre  to  the  grantee  of  the  eqaity  of 
redemption  will  not  operate  as  a  merger,  if  the  intent  that  it  shall  not, 
be  expreflsed  therein.* 

A  Btipnlation  in  a  suit,  that  certain  claims  arising  in  it  shall  be  referred 
to  a  master,  if  it  is  not  enforced  bj  one  party,  does  not  prednde  the 
other  from  having  the  same  claims  allowed  in  a  subeeqaent  suit. 

A  trostee  cannot  be  allowed  a  coonsel  fee  for  his  own  services  as  a 
lawyer,  in  addition  to  his  expenses  and  commissions,  f 

John  La  Farge  (for  whom,  on  his  death  pending  the  snii^ 
John  Binsse  and  Louisa  La  Farge,  executors,  were  substituted 
as  plaintiffis),  brought  this  suit  against  Alonzo  C.  Paige,  the 
Schenectady  Bank  and  Eliza  Peek,  to  be  discharged  from  liabil- 
ity to  pay  the  deficiency  of  mortgages  he  had  given  to  one 
Morris;  or  to  have  an  account  taken  of  rents  and  profits  which 
he  claimed  should  be  applied  in  reduction  thereof 

The  mortgages  and  the  bonds  to  which  they  were  collateral 
were  upon  leasehold  property  in  New  York.  La  Fazge  had  as- 
signed the  leases,  by  assignments  expressed  to  be  subject  to 
the  mortgages,  but  not  containing  any  coyenant  to  pay  them ; 
and  by  mesne  conveyances  of  the  same  character,  the  leases 
became  the  property  of  one  Mumford.  Morris,  the  mortgagee, 
brought  foreclosure  suits  against  La  Farge  and  Mumford,  and 
obtained  the  usual  decrees  for  sale,  and  for  the  collection  of 
any  deficiency  from  La  Faige. 

In  1839,  Mumford,  he  being  then  indebted  to  the  Schenec- 
tady Bank,  transferred  the  leases,  with  other  property,  and 

41  IT.  T.  179.  Bat  see  Gansej  c  Ba9en,47  X.  T.  293;  wlieze  it  is 
lield  thai  such  a  sttpalaUoii,  in  a  jonior  sMr^i^f,  cannot  hare  the  effect 
to  bind  the  grantee  ther^n,  after  the  junior  mortgage  has  been  canceled 

•  Conmlt,  OQ  this  point.  Shddon  e.  Edwmids,  35  S.  T.  279.  a^  cMes 
theie  cited;  Baseom  e.  Smith,  34  A  320;  Shedian  e. Haodltoa,  in  th« 
series:  KeUofg^  v.  AnMs,  41  IT.  T.  258. 

t  See  also  Manning  V.  Manning,  IJUbuL  €X  527 :  Meadham  «.  Stemea* 
9  Paig€.  386:  and  see  WaestaiT  e.  Lowcne^S  AVk,  P^.  411 ;  &  C^  83 
Bn^208:  andSP^^215;  8Ai.412. 

This  rale  applies,  even  thongh  dw  serrices  aie  wmA  as  the  tnalae  was 
not  pefsooaU J  bo«nd  to  leader,  and  for  i^ieh  he  Migkl  hsTS  fiMphijijil 
and  paid  otheiiL  Colfier  sl  Mann,  41  ^.  T.  143 ;  &  C.  7  .iAk  iV.  if.  A 
188 ;  aArwif^  Matter  of  Mnnn-k  Srtate»  IWt  131 

Tks  rale  hi  oikerwiw  In 
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with  a  coyenant  of  warranty,  to  A.  0.  Paige,  trustee  for  the 
bank,  subject  to  the  mortgages  and  decrees,  and  as  collateral 
security  for  his  debt  to  the  bank;  and  he  coyenonted  that  the 
decrees  should  be  paid. 

Mr.  Paige,  a  trustee  for  the  bank,  and  also  for  Mrs.  Peek, 
subsequently  purchased  from  Morris  the  decrees.  Mr.  Paige 
then  executed  a  declaration  of  trust,  expressing  that  the  leases 
were  transferred  for  the  purpose  of  applying  any  surplus,  after 
satisfying  the  decrees,  to  the  payment  of  Mumford's  indebted- 
ness. 

In  1844,  a  con^yersy  haying  arisen  between  La  Farge  and 
Paige,  as  to  whether  the  former  was  liable  for  deficiencies  on 
the  decrees,  which  had  not  yet  been  enforced  by  sale,  the  stipu- 
lation stated  in  the  opinion  was  giyen  as  a  proceeding  in  the 
foreclosure  suits.  In  184G  the  present  suit  was  brought  in  the 
late  court  of  chancery,  whence  it  was  transferred  to  the  su- 
preme court 

The  supreme  court,  affirming  the  judgment  awarded  by  the 
referee,  held  that  La  Farge  was  liable  for  the  deficiency,  and 
that  the  allowances  to  Mr.  Paige  were  proper.  The  plaintifb 
appealed. 

John  H.  BeynoldSf  for  plaintifDs,  appellants. 
Mr.  Paige,  for  defendants,  respondents. 

By  thb  Goitbt.— Baloom,  J.— John  La  Farge  executed 
the  mortgages  to  Morris  in  1831,  and  also  bonds  for  the  pay-^ 
ment  of  the  money  fbr  which  they  were  taken.  No  jierson 
eyer  agreed  with  him  to  pay  or  discharge  the  mortgages.  He 
was  a  defendant  in  the  suits  for  their  foreclosure,  and  was  prop- 
erly adjudged  liable  to  pay  any  deficiencies  there  might  remain 
due  upon  them,  after  applying  thereon  the  net  proceeds  of  the 
sale  of  the  mortgaged  premises. 

The  correctness  of  the  decrees,  when  )nade,  is  not  disputed 
by  the  appellants'  counsel  But  he  contends  that  the  purchase 
of  the  decrees  by  Pliige,  in  trust  for  the  Schenectady  Bank  and 
Mrs.  Peek,  and  the  sale  of  the  equity  of  redemption  in  the 
mortgaged  premises  from  time  to  thne  until  the  same  was  pur- 
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chased  by  Samuel  Jones  Mnmford,  subject  to  the  mortgages, 
and  bis  grant  of  tbe  same  to  Paige  in  trust  for  fhe  bonk  and 
Mrs.  Peek^  with  a  general  covenant  of  warranty;  before  the  sale 
of  the  premises  under  the  decrees^  shifted  the  primary  liability 
to  pay  the  balances  that  remained  due  on  the  mortgages  and 
decrees  after  the  sale,  from  La  Faige  to  Mumford,  and  entitled 
the  former  to  require  the  defendants  to  apply  the  avails  of  all 
collateral  securities  they  or  either  of  them  took  of  Mumford. 
for  the  payment  of  the  decrees,  in  discharge  of  the  balances 
due  thereon,  before  the  could  call  upon  La  Farge  to  pay  the 
same. 

This  position  is  untenable.  For  La  Faige  only  conveyed 
ttie  premises  subject  to  the  mortgages ;  and  his  grantee  did  not, 
nor  did  any  subsequent  grantee  down  to  Mumford,  agree  with 
his  grantor  to  pay  the  same.  The  fkct  that  the  premises  were 
conveyed  subject  to  the  mortgages  did  not  make  the  grantees 
liable  to  pay  the  same.  Trotter  v.  Hughes,  12  JV.  1^«  74  If 
the  several  conveyances  had  contained  words  showing  that  the 
grantees  had  agreed  to  pay  the  mortgages,  the  acceptance  of 
such  conveyances  by  them  would  have  bound  them  to  pay  the 
same.  But  they  did  not  contain  words  of  that  import  The 
decision  in  Trotter  v.  Hughes  not  only  establishes  this,  but 
also  shows  that  the  agreement  of  Mumford  with  Paige  to  pay 
the  decrees  did  not  release  La  Farge  from  his  primary  liability 
to  pay  any  deficiencies  thereon. 

The  decrees  were  not  merged  by  the  purchase  of  them  by 
Paige,  though  he  then  was  the  owner  of  the  equity  of  redemp- 
tion in  the  premises  described  in  them.  Paige  acted  as  trustee 
for  the  Schenectady  Bank  and  Mrs.  Peek ;  and  the  instrument 
that  conveyed  the  premises  to  him  contained  a  provision  that 
the  same  was  not  intended  by  either  party  to  operate  as  a 
merger  of  the  interest  he  would  acquire  by  taking  an  assign* 
ment  of  the  decrees.  Hence  there  was  no  merger.  2  Oow.  246  ; 
Hadley  v.  Chapin,  11  Paige,  245. 

The  declaration  of  trust,  made  by  Paige,  dated  July  16, 
1839,  in  which  he  stated  the  purposes  for  which  he  took  morfe-* 
gages  from  Mumford  upon  the  lot  fronting  on  the  Bowery  i& 
New  York  city,  and  on  certain  real  estate  situated  in  Eliaabeth- 
port,  New  Jersey,  and  for  which  he  took  the  conveyance  flpom 
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Momford  of  the  equity  of  redemption  in  the  mortgaged  prem- 
ises, did  not  affeot  the  rights  of  La  Earge ;  and  he  oonld  not 
ayail  himself  of  it,  or  ose  it  against  the  defendants  or  either  of 
ihem ;  for  he  was  not  a  party  to  it,  and  no  consideration  there- 
for moTcd  fiom  him.  Besides,  it  did  not  profess  to  relieve  him 
from  his  primary  liability  to  pay  the  deorees,  though  the  fair 
inference  from  it  is  that  the  author  supposed,  when  he  executed 
it,  that  the  mortgaged  premises  would  sell  for  enough  to  satisfy 
thedeoeesL 

The  decrees  were  entered  in  April,  1839.  Nothing  was  done 
toward  enforcing  them  until  September  25,  1844,  when  La 
Farge  gave  Paige  a  stipulation  that  the  latter  might  sell  the 
mortgaged  prenises  under  them,  and  if  the  premises  should 
not  sell  for  a  sufficient  sum  to  pay  the  decrees,  that  payment 
of  the  deficiency  might  be  enforced  against  the  former,  per- 
sonally, by  executions,  as  directed  in  the  decrees,  without  mak* 
ing  any  previous  application  to  the  court  for  that  purpase.  The 
stipulation  contained  a  provision  for  the  application  of  the 
rents  and  profits  of  the  mortgaged  premises  to  the  payment  of 
any  balance  that  might  remain  due  on  the  decrees  after  the 
sale,  similar  to  that  in  the  bond  to  which  I  shall  presently 
refer. 

Piuge  received  the  rents  and  profits  of  the  premises  as 
trustee  for  the  Schenectady  Bank  and  Mrs.  Peek,  while  he 
held  the  decrees  and  owned  the  equity  of  redemption  in  the 
premises  prior  to  the  sale;  and  after  the  sale,  at  the  request  of 
La  Farge,  he  vacated  the  docket  of  the  decrees,  and  La  Farge 
then  gave  him  a  bond  by  which  he  bound  himself  to  Paige  to 
pay  the  balance  which  should  remain  due  on  the  decrees  after 
deducting  therefrom  the  net  proceeds  of  the  sale,  and  the 
balance  of  the  rents /md  profits  of  the  premises  received  by,  or 
which  had  come  to,  the  Schenectady  Bank  or  their  solicitors, 
agents  or  attorneys,  or  of  any  person  or  persons  by  or  on  their 
behalf,  or  with  their  permission  or  assent,  &C.,  after  deducting 
from  such  rents  all  legal  and  just  charges  and  allowanoesi 
such  balance  to  be  liquidated  by  a  reference  to  the  master  in 
chancery  who  sold  the  premiseSf  if  the  same  should  not  be 
liquidated  by  ttie  parties  or  court  of  ohancery»  in  case  excep- 
tions were  taken  to  the  rqport  of  the  master. 
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The  position  of  Paige  in  respect  to  the  title  to  the  decrees 
and  the  ownership  of  the  equity  of  redemption  in  the  premiseSy 
and  his  acceptance  and  use  of  the  stipulation^  and  his  taking 
the  bond,  bound  him,  and  the  other  defendants  for  whom  he 
acted,  to  allow  La  Farge,  toward  the  payment  of  the  balance 
due  upon  the  decrees,  the  net  rents  and  profits  of  the  premises 
received  by  Paige  for  the  defendants,  after  deducting  therefinom 
all  legal  and  just  charges  and  allowances. 

The  fact  that  the  stipulation  and  bond  provided  that  the 
amount  of  such  net  rents  and  profits  should  be  liquidated  by  a 
reference  to  a  master  in  chancery,  and  that  Paige  offered  to 
have  the  same  ascertained  in  that  manner,  prior  to  the  com- 
mencement of  this  suit,  did  not  deprive  La  Farge  of  the  right 
to  have  the  amount  of  such  net  rents  and  profits  ascertained 
and  so  applied  in  this  suit  The  right  to  have  the  same  so 
applied  was  secured  to  him  by  the  stipulation  and  bond,  and 
by  Paige's  acceptance  of  them,  and  his  acting  upon  the  former; 
and  Paige  could  have  proceeded  with  the  reference  on  giving 
notice  thereof  to  La  Farge,  and  his  neglect  so  to  do  balanced 
the  neglect  of  La  Farge  respecting  the  reference.  It  seems 
that  a  clause  in  a  contract,  providing  that  in  case  any  dispute 
should  arise  in  regard  to  the  same,  it  should  be  settled  by  arbi- 
trators, is  no  bar  to  an  action  upon  the  contract.  Haggart  v. 
Morgan,*  5  N,  T.  422.  This  principle  is  applicable  to  this 
case,  and  shows  that  the  provision  in  the  stipulation  and  bond 
for  a  reference  to  a  master  in  chancery,  to  ascertain  the  net 
amount  of  the  rents  and  profits  of  the  premises,  is  no  obstacle 
to  the  allowance  of  the  same  to  La  Farge  in  this  suit. 

The  referee  erred  in  allowing  the  defendants  to  retain  five 
hundred  dollars  out  of  the  net  amount  of  the  rents  and  proBti^ 
as  a  reasonable  counsel  fee  to  the  defendants.  That  was  not  a 
legal  or  just  charge,  or  a  l^al  or  just  allowance  as  against  La 
Farge.  Paige  had  already  been  allowed  his  actual  expenses 
paid  out  in  leasing  and  taking  care  of  and  looking  after  the 
premises,  besides  fees  for  particular  services  and  a  commissioQ 


*  See  also  Hurst  v.  Litchfield,  89  iT.  F.  877 ;  Smith  «.  Compton,  SO 
Barb,  262 ;  Hart  «.  Laaman,  20  Id.  410 ;  Sinclair  «.  TaUmadge,  86  Id. 
OOa ; Heath 9. Gold  Bzehange,  7  ^156.  Pr.ilT.  ^251;  8.  C.  88  i&w.  Ft. 
168. 
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of  fiye  per  cent,  oufc  of  the  rents  receiyed;  and  he  conld  not 
charge  a  coansel  fee,  at  tmstee,  in  addition  thereto,  simply  be- 
canse  he  was  a  lawyer.  Chancellor  Kent  held,  in  Green  v. 
Winter  (1  Johns.  Ch.  22)^  that  where  a  trustee,  who  was  a 
connselor-at-law,  was  to  be  allowed  for  ''all  his  adrances  an4 
Kqwnsibilities,''  though  he  was  entitled  to  a  liberal  indemsiif 
tor  his  expenses  and  responsibilities  incurred  in  the  due  and 
idthftd  execution  of  his  trust,  yet  he  was  not  entitled  to  a 
oounsel  fee  as  a  general  retainer,  nor  for  any  thing  more  than 
Krhat  is  understood,  in  the  language  of  a  court  of  equity,  to  be 
^  just  allowances."  He  rejected,  in  that  case,  a  charge  of  fi?f 
hundred  dollars  for  **  a  oounsel  fee  as  a  general  retainer.''  The 
principle  established  in  that  case  is  applicable  to  this ;  and  th# 
eharge  of  fiye  hundred  dollars,  as  a  reasonable  oounsel  fee  for 
the  seryices  of  Paige,  in  leasing  and  taking  care  of  and  lookmg 
after  the  mortgaged  premises,  should  haye  been  disallowed. 

On  what  principle  Paige  was  allowed  one  hundred  and  sixty- 
fiye  dollars  and  fifty-seyen  cents  commissions  for  receiying  the 
net  proceeds  of  the  sale  of  the  mortgaged  premises,  from  the 
master  in  chancery  who  made  the  sale,  and  paying  the  same 
oyer  to  his  co-defendants,  is  more  than  I  haye  been  able  to  dis* 
coyer.  According  to  the  bond  which  Paige  took  from  La 
Eaige,  as  well  as  upon  principle,  the  entire  net  proceeds  of  the 
sale  of  the  premises  were  to  be  deducted  from  the  sum  due 
ttpon  the  decrees,  in  ascertaining  the  amount  of  the  deficiency. 
It  seems  to  me  to  be  yery  clear  that  this  charge  of  one  hundred 
and  sixiy-fiye  dollars  and  fifty-seyen  cents  should  haye  been 
rejected,  on  the  ground  that  it  was  not  a  legal  or  just  charge^ 
or  a  legal  or  just  allowance. 

I  am  of  the  opinion  that  for  the  error  of  the  referee  in  allow- 
ing the  defendants  the  two  charges  of  one  hundred  and  sixty- 
fiye  dollars  and  fifty-seyen  cents  and  fiye  hundred  dollars,  the 
judgment  of  the  supreme  court  should  be  modified  (or  reyersed 
•nd  a  new  trial  granted),  without  costs  to  either  party  in  this 
oourt  or  at  the  general  term  of  the  supreme  oourt 

All  the  judges  concurred. 

Judgment  modified  accordingly^  and  affirmed  without  costii 
10 
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September,  1866. 

It  tppeared  that  jnst  before  the  alleged  robbery,  D.  had,  on  his  person,  a 
watch,  money,  &c ;  that  he  became  intoxicated ;  was  beaten  and 
Ivnised,  and  remained  insensible  for  some  time ;  and,  when  he  came 
to  himself,  foand  his  money,  &c.,  gone,  and  one  of  his  pockets  turned 
inside  out. — Held,  sufficient  to  show  the  taking  of  personal  property 
from  D.  against  his  will,  notwithstanding  his  voluntary  intoxication ; 
and  that  such  taking  was  accompanied  by  violence  to  his  person. 

Such  proof  is  snffident  to  establish  the  corpus  deUeU  of  robbery,  on  an 
indictment  under  2  B,  8.  677,  g  55. 

In  such  a  case,  evidence  that  the  prisoner  had  avowed  an  intention  to  rob 
D. ;  that  he  had  used  violence  towards  D.  on  the  night  of  the  robbery ; 
and  that  part  of  the  stolen  property  was  seen  in  his  possession  a  few 
hours  after  the  robbery  'r-Meld,  sufficient  to  submit  the  question  of 
prisoner's  guilt  to  the  juiy. 

Writ  of  error. 

The  facts  are  stated  in  the  opinion. 

T.  IL  Westbrooky  for  plaintiff  in  error. — ^There  was  no  eri- 
dence  of  the  carpus  delicti.  There  most  be  shown  not  only  a 
taking  bnt  a  felonious  taking.  The  corpus  delicti  cannot  be 
presumed.  Best  on  Presumptions^  268;  Best  on  J?tr.  320;  1 
WhaH.  Cr.  L.  §  745,  5th  ed. ;  Case  of  PInnkett,  3  VUy  HaU 
Bee  137.  .  No  robbery  could  be  committed  on  Denny,  because 
he  was  unconscious  of  the  robbery,  from  liquor  procured  by 
himself  The  property  must  be  taken  against  the  will  of  the 
party  robbed.  2  Wheat.  Or.  L.  ed.  of  1861,  §  1697 ;  2  Bast, 
Fleas  of  the  Crown,  702;  3  Archb.  Or.  L.  417;  People  v.  An- 
derson, 1  Oity  Hall  Bee  163. 


2>.  M.  De  Witt,  for  defendants  in  error. 

By  thb  Coubt. — Dayies,  Oh.  J.— The  plaintiff  in  error 
was  indicted  and  oonricted  in  the  Ulster  county  sessions  of  the 
crime  of  robbery  in  the  first  degree,  and  the  conriction  was  af- 
firmed at  a  general  term  of  the  supreme  court,  and  the  plaintiff 
now  brings  his  writ  of  error  to  this  court  His  crime  is  thus 
defined  by  our  statute :  **  Every  person  who  shall  be 


COUET  OF  APPEALS.  U% 


Bloomer  «.  People. 


of  felonionsly  taking  the  personal  property  of  another  from 
his  person,  or  in  his  presence,  and  against  his  will,  by  yiolenoe 
to  kit  pidrson,  or  by  patting  such  person  in  fear  of  some  imme- 
diate injnry  to  hit  person,  shall  be  adjudged  gnilfy  of  robbery 
in  the  first  degree."*  S  &  &  5  ed  p.  956,  §  57.  The  de- 
finition of  robbery  at  common  law  is  a  felonious  taking  of 
money  or  goods  of  any  value  fix>m  the  person  of  another,  or  in 
his  presence,  against  his  will,  by  force  or  yioknce  or  putting 
him  in  fear.  4  Blacks.  Com.  243;  Barb.  Or.  Pr.  134;  WhmrL 
Or.  L.  540;  d  Park  Or.  559.  The  eyidence  of  corpus  delicti  m 
the  present  case,  and  to  establish  the  crime  charged  against 
the  prisoner,  consisted  in  these  &cts : 

1.  The  taking  of  personal  property  firom  the  person  of  Denny 
against  his  wilL 

2b  That  such  taking  was  accompanied  by  yiolence  to  hit 
person,  or  by  putting  Denny  in  fear  of  some  immediate  injury 
to  his  person. 

If  the  testimony  of  Denny  is  to  be  believed,  the  jury  were 
ftilly  warranted  in  finding  that  personal  property  had  been 
taken  from  his  person  against  his  wilL  He  testified  that  he 
had  on  his  person,  on  the  night  of  the  allied  robbery,  twenty 
dollars  in  money  and  a  watch,  a  double  case  silver  watch,  with 
a  galvanized  chain  and  one  hook ;  that  he  became  intoxicated; 
that  fce  was  beaten ;  was  burton  his  left  side  and  face;  his 
eyes  were  blackened ;  had  bled  firom  his  nose ;  and  that  when 
he  came  to  himself  he  had  neither  money  nor  watch  nor 
chain,  and  that  his  right  side  pocket  was  turned  inside  out 
This  clearly  establishes  the  first  position,  that  personal  prop- 
erty had  been  taken  from  his  person  against  his  will. 

Denny  swore  that  he  recollected,  while  some  one  was  mak« 
ing  an  attack  on  him,  some  person  said :  **  Bloomer,  don't  kill 
the  roan."  James  Oillen  said  that  he  saw  Bloomer  that  night» 
and  saw  him  knock  Denny  down  and  kick  him.  Thus  it  waa 
clearly  proven  that  the  prisoner,  on  the  night  of  the  robbery, 
committed  violence  upon  the  person  of  the  prosecutor  Denny, 
and  that  he  was  put  in  fear  of  some  immediate  injury  to  his 
person,  by  the  prisoner.  The  only  remaining  fact  to  be  estab- 
lished, to  connect  the  prisoner  with  the  robbery,  was  that  the 
taldng^of  the  personal  property  of  Denny  firom  his  person  was 
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4ime  by  the  prisoner.  This  was  songht  to  be  maintained  from 
eucnmstanceSy  and  if  those  clearly  and  conclnsiyely  proTed 
tend  to  establish  that  bet,  it  is  as  well  proved  as  if  by  diieot 
and  positive  testimony  of  aach  taking.  The  circomstancei 
which  led  ibe  jury  to  oonnect  the  prisoner  with  the  taking  an 
ttiese: 

1.  We  haye  the  teick  of  the  actual  taking  from  the  person  of 
|he  prisonerj  of  his  watch  and  chain,  and  money ;  and  the  oir- 
enmstance  that  his  pocket  was  turned  inside  out,  preclades  the 
tlieory  that  the  numey,  at  least,  was  accidentally  lost,  but  showa 
^ndusiyely  that  it  was  taken  from  the  person  oi  Denny. 

2.  The  fact  of  the  yiolenoe  of  the  prisoner  to  Denny  on  the 
9ight  the  watch,  chain  and  money  were  taken. 

3.  The  ayowal  of  the  prisoner,  before  the  robbery  was  com- 
idtted,  of  an  intention  to  rob  Denny.  On  this  night,  while 
Denny  was  sitting  alone  in  the  back  part  of  a  saloon,  the  pria- 
oner  said  to  a  man  named  Carter,  who  assisted  in  keeping  the 
■sloon :  ^  The  old  man,''  referring  to  Denny,  ^  has  got  stamps. 
HI  go  through  him."  The  prisoner  said  to  Carter,  **Tll  diyide.** 
Carter  said:  ^Bloomer,  I  don't  want  a  hand  in  it;  you  1st 
liiat  job  out  to  some  one  else."  The  prisoner  soon  left  tha 
asloon,  and  Carter  took  Denny  out  into  the  street  and  left  him 
ttiere. 

4.  On  the  mme  nighty  at  a  late  hour,  the  prisoner  came  to 
the  Mansion  House  at  Bondout,  where  he  remained  and  slept 
that  night  A  witness  testified  that  when  he  came  there^  he 
took  out  some  Inlls  and  postage  currency,  and  paid  for  drinkit 
The  prisoner  then  took  a  watch  and  chain  out  of  his  pocket ; 
the  chain  was  not  attached  to  the  watch.  The  watch  was  a 
sQyer  hunting-case  watch.  The  chain  was  a  galyanixed  chain 
and  had  a  hook  to  it  The  chain  was  broken  in  two  pieces 
One  of  the  links  about  in  the  middle  of  the  chain  was  pqllei 
apart;  and  the  witness  put  it  together  and  handed  it  back  ta 
the  prisoner  and  asked  him  where  he  got  the  watch.  He 
made  ihe  remark  (hat  he  had  made  it  that  night  These  di^ 
Qumstinoes  might  well  warrant  the  jury  in  airiying  at  the 
ooncluaon,  as  they  did,  that  the  taking  of  the  personal  prap- 
arty  of  Denny  from  his  person  was  by  the  prisoner.  Wecaanot 
mgr  that  the  jury  Mfl^t  not  to  have  credited  these  witeaasofr  If 
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tteir  testimony  is  to  be  beliered,  ttid  we  see  no  reascm  for  oast- 
ittg  any  doobt  npon  its  credibility,  then  the  gnilt  of  the  prisi^ 
eaer  wss  dearly  and  nndeniably  made  ont  The  jndge  at  thi 
SMsions  therefore  pit>perly  refused  to  charge  the  jury  that  tfao 
etidenoe  was  insoflloient  to  establish  the  earpU9  d$lidi,  and  ht 
eorreetiy  charged  that  the  juy  were  authorized  to  find  from 
fhe  eridenee  that  Denny  was  despoiled  of  his  property  by  foroA 
Of  this  latter  fact  there  would  not  seem  to  have  been  a  reasoni^ 
He  donbt  The  only  doubtfol  question,  to  my  mindi  appearing 
ftom  the  testimony  contained  in  the  bill  of  exceptions  was( 
whether  the  property  was  taken  by  the  prisoner.  Thatquestio* 
was  properly  left  to  the  jniy,  and  they  halve  fimnd  it  was,  and  suci 
flnding  must  be  taken  as  conduslTely  estshlidiing  that  bcL 
The  judgment  of  the  supreme  court  affirming  the  conilotiofi 
comet  and  diomld  be  affirmed. 

A  minority  of  the  court  concurred. 

Jndgment  afitfmed^ 


THE  BLOSSBUBa  ft  OOKNDTO  BAlLBOAl)  COM' 
PANY  9.  THE  TIOQA  RAILBOAD  COMPACT. 

Henlif  18S4. 

A  contract  for  the  operation,  hj  one  raUroad  company,  of  a  road  owned 
bj  another,  for  the  mutoal  benefit  of  both,  provided  that  one  was  to 
fomiab  the  road,  and  the  other  the  roUIng  stock  and  motiTB  power« 
and  that  uaifonn  ratea  of  tolls  and  Auras  should  be  fixed  annnally 
tj  agreement,  and  the  latter  company  were  to  pay  the  former  two- 
thirds  of  the  receipts,  ....'*  sach  additional  charges  by  way  of  dis- 
crimination as  should  be  made  for  short  distances  for  inotiTe  power, 
not  to  be  included  in  the  term  receipts." 

Meid,  1.  That  the  rales  of  toUs  and  fuNM  contemplated  were  to  be 
unifontt  in  the  sense  of  not  flnetnating,  but  not  necessarily  uniform  in 
the  sense  ef  proportion  to  the  distance  of  transportation. 

3.  That  the  additional  dIscriminatiTe  chaiges,  ccmtemplated  by  the 
esoepcloa,  were  only  audi  as  should  be  imposed  by  the  compaay  f  ur- 
■lifiiteg  the  motiife  power,  for  that  power,  for  short  distances,  and  in  ad- 
dition te  the  disQihalnattTe  diaiges  ooatalned  in  the  table  of  nnifiimi 


*  See  slsD  Fsuliylvniiln  Oosl  Co.  e.  TkHaiwmn  k  Huds.  Can.  Co.,  itf  tfab 
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.  The  Coming  &  Blossbnrg  Bailroad  Company,  of  which  the 
plaintiffs  were  the  assignees,  owned  a  raihroad  of  about  fifteen 
miles'  length  in  this  State,  and  the  defendants  were  owners  of 
a  railroad  of  aboat  twenty-six  miles'  length  in  Pennsylvania, 
which  connected  at  the  State  line.  The  two  companies  made 
.  «n  agreement  .for  the  continnons  operation  of  both  roads  by 
the  defendants,  the  material  parts  of  which  are  stated  in  the 
opinion. 

The  tariff  of  rates  agreed  on  by  the  parties  made  a  discrimi- 
nation in  respect  to  short  distances ;  charging,  for  instance,  for 
1,000  feet  of  lumber,  three  and  sixty-fiye  one-hundredths  qpnts 
per  mile  for  the  whole  length  of  the  route,  and  higher  rates, 
Qp.to  seyen  cents  per  mile  for  short  distances.  The  two-thirds 
ofdefendanf s  receipts  for  the  period  in  controversy  amounted 
to  thirty-four  thousand  eight  hundred  and  twenty-nine 
dollars  and  eighty-nine  cents;  but  they  claimed  to  deduct 
therefrom  four  thousand  eight  hundred  and  forty-seven 
dollars  and  four  cents,  being  the  amount  of  the  difference  be- 
tween calculating  the  charges  by  tariff*,  and  by  through  rates ; 
and  they  paid  over  the  residue  of  about  twenty-nine  thousand 
dollars.  This  action  was  brought,  in  the  supreme  court,  to  re- 
cover the  amount  thus  withheld.  The  court  gave  judgment, 
on  the  report  of  a  referee,  for  the  amount  claimed,  and  defend- 
nts  appealed. 

Alex.  S.  Johnson,  Henry  M.  Hyde,  and  John  H.  Reynolds, 
for  defendants,  appellants. 

2>.  Rumeey,  for  plaintiffi,  respondents. 

By  thb  Court. — Hogbboom,  J^ — The  only  serious  question 
in  this  case  arises  upon  the  construction  to  be  given  to  the 
agreement  made  between  the  parties  on  July  29j  1851.  As  the 
ambiguity,  if  any,  is  patent  upon  the  fietce  of  the  instrument, 
parol  evidence  to  explain  its  meaning  was  properly  excluded^ 
By  this  agreement,  the  road  was  to  be  operated  for  the  mutua« 
benefit  of  the  parties.  The  plaintiffs  were  to  famish  the  road, 
I  ftee  of  ^arge  to  defendants,  together  with  all  necessary  depots»^ 
machine  shops,  engine  houses,  and  grounds.     The  de&ndanta 
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•were  to  furnish  the  neoessary  rolling  stock  and  motiye  power, 
and  to  operate  the  road  between  Coming  and  Blossborg;  for 
the  purpose  of  transporting  passengers,  mails  and  freights  for 
all  the  regular  business  that  should  be  furnished  to  the  rail- 
road. Uniform  rates  of  tolls  and  charges  for  transportations 
of  passengers,  mails  and  freight  on  said  road,  were  to  be  estab- 
lished  annually  by  the  mutual  agreement  of  the  parties,  and,  in 
case  of  their  disagreement,  by  disinterested  persons  to  be  chosen 
by  them.  The  defendants  were  to  pay  the  plaintifBs  two-thirds 
of  the  receipts  for  passengers,  mails  and  freights — ^*  the  ex- 
penses charged  customers  for  the  loading  and  unloading  coal, 
lumber  and  other  freights,  and  for  warehousing  and  such  ad- 
diiumal  charges  by  ioay  of  diBcrimiruUion  as  should  be  made 
for  Ami  diitances  for  motive  power,  not  to  be  included  in'tho 
term  receipts  as  above  menUonedT  The  question  arises' on  this 
latter  clause  **  additional  chaiges  by  way  of  discrimination  for 
motiye  power.** 

Under  this  contract,  the  parties  agreed  upon  a  tariff  of  rates, 
both  for  freight  and  passengers,  under  the  proyisiou  in  the  con- 
tract which  called  for  the  establishment  of  ^*  uniform  rates  of 
tolls  and  charges  for  transportation  of  passengers,  mails  and 
freights."  These  freights  were,  in  one  sense — ^probably  in  the 
sense  intended  by  the  contract, — uniform  ;  that  is,  not  fluc- 
tuating during  the  period  for  which  they  were  established,  but 
they  were  not  graduated  at  the  same  nniform  rate  per  mile' for 
long  and  short  distances.  On  the  contrary,  they  differered 
materially  according  to  the  distance  trayersed,  being  greater 
for  the  short  distances,  and  less  for  the  long  distances.  The 
whole  length  of  the  road  was  forty-one  miles.  Between  the 
termini  at  Blossburg  sni  Coming,  there  were  nine  interyening 
passenger,  and  twelye  Interyening  freight  stations,  at  yarious 
distances,  firom  fiye  to  thirty-six  miles,  from  the  termini  of  the 
road.  There  were  no  established  or  agreed  chaiges  for  loading 
or  unloading  coal,  lumber  and  other  fireights,  nor  for  ware- 
housing; and  none  additional  by  way  of  discrimination  for 
abort  distances  for  motiye  power,  unless  they  were  included  in, 
and  were  in  &ct,  the  identical  discriminating  rates  contained 
in  the  tariff  of  uniform  rates  before  mentioned,  established  by 
the  mutual  agreement  of  the  parties.    This  latter  construction 
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ki  the  one  claimed  by  the  defendants,  who  contend  that  thej 
are  entitled  to  the  entire  exceas  of  receipts  f6r  passengers^ 
mails  and  Crelgfats  to  and  from  all  the  kiterrening  statiom^ 
bqrond  what  those  Tccdpts  wonld  have  heenk  if  charged  at  tbt 
nrae  rate  per  mile,  as  is  by  that  tariff  of  rates  charged  per 
mile  for  the  entire  distance  between  Blossburg  and  Gcmiing; 
whereas,  the  plaintiffs  contend  that  the  parties  were  to  partici- 
pate^ in  the  proportions  proTided  by  the  contact,  in  all  the  ie> 
ompts,  for  whatever  distances,  resulting  from  the  uniform  rates 
agreed  on  by  the  parties,  and  that  the  additional  chaiges  by 
way  of  discrimination  for  short  distances  for  motire  power 
q^ken  of  in  the  contract,  refer  only  to  additional  chaiges  bo» 
yond  those  contained  in  the  tariff  of  uniform  rate&  The 
mferee  of  the  supreme  court  adopted  this  Litter  constmotkm 
of  the  contract,  and  if  it  be  the  correct  one  the  judgment 
should  be  affirmed,  if  it  be  not,  then  the  judgment  should  ba 
reversed,  and  a  new  trial  granted  with  costs  to  abide  the  eieat 

h  The  tariff  of  rates  before  mentioned,  seems  to  be  '^  u&i- 
fimn  rates  of  tolls  and  charges  for  transportation  of  passengers^ 
^ttails  and  frdghts,"  mentioned  in  the  contract  Such  is  the 
pmctical  construction  given  to  it  by  the  parties^ 

They  (yreed  upon  it  as  such  and  adopted  it  for  one  year, 
aooording  to  the  requirements  of  the  contract.  Conned  ttut 
both  parties  so  assume  tile  ted  to  be  on  this  argument 

Such  is  the  fiur  interpretation  of  the  contract  Uniform 
mtes,  in  the  sense  here  used,  mean,  I  think,  rates,  which,  for 
ilie  time  they  are  established,  shall  be  kept  at  the  same  pointy 
and  shall  not  be  variable  or  fluctuating.  Wc  may,  perhaps^ 
take  judicial  notice  of  a  fact  so  notorious  as  that  nutroad 
rates  differ  almost  universally  in  the  rate  per  mile  between 
short  and  long  distances,  unless  prevented  by  legislative  re* 
strictions.  We  may  therefore  conclude  that  when  the  parties 
oontracted  for  uniformity  of  rates^  they  did  not  intend  to  lose 
sight  of  this  well-estaUished  usage  among  corporations  of  this 
description* 

.  2.  I  think  the  plaintiff^  were  intended  to  participate  in-  all 
file  uniform  rates  of  tolls  and  chaiges,  at  the  prices  established 
in  the  tariff  of  rates. 

These  were  the  receipts  for  passengers,  mails,  and  fMghts^ 
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of  Which  the  eontract  declares  they  shall  be  entitled  to  two- 
thhrds. 

These  uniform  rates  were  established  by  the  mutual  agrtth 
meni  of  die  parties,  because  they  were  mutually  to  share  in  the 
receipts  arising  therefrom.  Their  mntnal  interest  required 
that  they  should  each  haye  a  Toice  in  fixmg  these  rates  and 
graduating  them  at  the  proper  standard.  No  unjust  dis- 
crimination was  to  be  made  in  &yot  of  short  distances  in  the 
established  rates,  to  the  general  prejudice  of  the  railroad,  with- 
out the  consent  of  both  parties.  As  one  fhmished  the  motiye 
power,  and  the  other  the  track  and  fixtures,  it  was  foreseen 
that  they  might  possibly  differ  in  graduating  the  tariff  of  rates, 
and  proyision  was  made  for  adjusting  such  differences  of 
ojMnion. 

The  additional  charges  spoken  of  in  that  clause  of  the  con- 
tract now  in  question,  are  exclusive  of  those  contained  in  the 
table  of  uniform  rateai. 

This  is  a  reasonable  inference,  firmi  the  fkct  that  they  are 
spoken  of  in  connection  with  other  charges  thus  obyiously  ex- 
cluded. The  charges  for  loading  and  unloading  and  ware- 
housing, are  confessedly  not  included.  Why  then  should  these 
charges,  spoken  of  in  the  same  connection,  be  deemed  to  be 
included  ? 

The  charges  for  loading  and  unloading  and  warehousing  are 
left  to  the  discretion  of  the  defendants.  It  is  fair  to  presume 
that  these  were  designed  to  be  of  the  same  character,  and  to  be 
disposed  of  in  like  manner. 

The  charges  here  spoken  of  are  additional  charges,  and  it  is 
reasonable  to  conclude  that  they  were  additional  to  those 
ttieretofore  authorized.  The  language  of  the  agreement  is  not 
that  aU  discriminatiTe  charges  shall  be  excluded  from  the  re- 
ceipts which  are  to  be  subject  to  diyision,  but  such  additional 
discriminatiye  charges  as  shall  be  made  for  short  distances,  for 
motiye  power.  The  uniform  rates  had  made,  or  were  expected 
to  make,  discriminatiye  charges.  These  charges  were  not  ex- 
clusiyely  for  motive  power.  They  were  made  upon  general 
considerations  as  to  the  prices  which  the  patrons  of  the  road 
would  submit  to  for  the  priyileges  enjoyed  and  the  seryices 
rendered,   and  they  were   placed^  doubdess,  at  as   high  a 
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.rate  as  was  deemed  to  be  consistent  with  the  success  of 
the  enterprise.  They  were  not  governed  simply  and  precisely 
by  the  amount  of  the  expenses  incurved  or  seirices  rendered, 
but  by  the  laws  of  trade,  and  of  demand  and  supply.  At 
some  points  there  might  be  danger  of  diversion  of  trade  or 
travel  to  rival  roads,  and  this  would  dictate  a  reduction  of 
.  prices.  At  other  points,  where  no  such  danger  existed,  and 
property  required  a  nuyrket,  an  increase  of  prioee  might  be 
sound  policy. 

It  is  possible  that  the  rates  for  the  entire  length  of  the  road 
might  be  put  below  a  strictly  compensatory  standard,  on  a  con- 
sideration of  the  (act  that  intervening  stations  would  bear  a 
higher  tariff.  We  are  not  to  conclude  that  the  price  for  the 
longest  distance  was  necessarily  the  standard  and  the  remuner- 
ative price  which  was  to  graduate  and  control  all  the  others. 
.As  in  all  the  other  cases,  a  great  variety  of  considerations  en- 
tered into  this  question  of  prices.  When,  therefore,  the  con- 
tract speaks  of  additional  chaiges  by  way  of  discrimination  for 
.short  distances  for  motive  power,  I  think  it  means  strictly 
what  it  says.  1.  That  the  charges  referred  to  arc  additional 
charges,  additional  to  those  contained  in  the  tariff  of  uniform 
.rates.  2.  Additional,  discriminative  charges  beyond  the  dis- 
criminative charges  contained  in  the  table  of  uniform  rate& 
3.  Additional,  discriminative  charges  for  short  distances^  not 
for  long  distances,  nor  for  distances  nearly  the  whole  length  of 
the  road.  4.  Additional,  discriminative  charges  for  short 
distances, /or  ino/ii;0^tf^er,  not  for  other  purposes,  not  founded 
upon  general  considerations  as  to  the  policy  of  &voring  the 
transportation  of  a  particular  class  of  freight  or  preventing  a 
diversion  of  custom  to  competing  railroads.  Hence,  also,  I  am 
of  opinion  that  by  the  terms  of  the  contract  these  additional 
charges  might  be  lawfully  imposed  by  the  defendants  for  the 
purposes  specified,  beyond  the  charges  fixed  in  the  uniform 
tariff  of  rates  adopted  by  the  parties. 

It  is  supposed  this  could  never  have  been  intended,  as  it 
would  leave  the  interests  of  the  road  at  the  mercy  of  the  de- 
fendants. But  to  this  it  may  be  answered :  1st  That  the  same 
argument  might  be  applied  to  the  charges  for  loading  and  un- 
loading, and  warehousing,  which  might  be  put  at  extravagant 
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and  extortionate  rates.  2ncL  That  the  defendants,  equally  with 
the  plaintiSiSy  were  interested  in  the  pecaniary  saooets  of  the 
ready  and  in  the  same  direction^  and  that  ordinarily  this  would 
operate  as  a  sufficient  check  upon  excessiye  charges.  It  may  well 
be  oonceiyed  that  contingencies  might  arise  where,  for  short 
distances,  and  short  distances  alone,  an  excess  of  motiye  power 
beyond  the  ordinary  wants  of  the  road,  might  be  required,  and 
I  hare  no  doubt  that  the  charges  for  this  extraordinaSry  service, 
rendered  by  the  defendants  alone  and  to  be  paid  to  them  alone, 
were  deemed  safe  to  be  confided  to  the  integrity  and  judgment 
of  a  partner  in  the  general  enterprise  whose  interests  would 
sofTer,  in  conunon  with  those  of  the  plaintiffs,  by  a  rate  of 
charges  which  would  amount  to  a  prohibitory  tariff  This 
coDclusion  is  somewhat  strengthened,  I  think,  by  the  language 
of  the  contract,  which  requires  the  defendants  to  furnish  "  the 
necessary  motire  power,  engines,  machinery  and  cars  for  all  the 
regular  business  that  shall  be  furnished  to  said  railroad,"  fairly 
implying  that  an  extraordinary  supply  of  motive  power  might 
be  compensated  by  discnminative  charges  adapted  to  the 
emeigency* 

In  short,  the  discrimination  referred  to  was  not  a  discrimina- 
tion between  the  prices  thus  charged  and  the  lowest  rates 
charged  in  the  agreed  table  of  uniform  rates,  for  no  rate  per 
mile  for  any  distance  was  ever  agreed  upon,  and  there  was, 
therefore,  no  means  of  determining  what  particular  gross  rate 
should  be  selected  from  which  to  discriminate ;  but  a  discrim- 
ination between  the  prices  thus  charged  and  the  prices  charged 
for  the  same  distance  in  the  table  of  uniform  rates  in  considera- 
tion of  the  surplus  motive  power  thereby  required. 

When,  therefore,  the  contract  declared  that  the  defend- 
anil  should  pay  to  the  plaintiffs  two-thirds  of  the  receipts  for 
pasBengers,  mails  and  freights,  as  the  generality  of  the  expres- 
sion might,  perhaps,  be  deemed  to  include  the  entire  receipts 
flrom  all  souroes  whatever,  it  was  apparently  thought  best,  by 
way  of  precaution,  to  declare  that  in  this  term  were  not  to  be 
included  charges  for  loading,  unloading,  warehousing  and  ex- 
tnundinary  supplies  of  motive  power  for  short  distances. 

This^  I  think,  is  the  fair  and  reasonable  interpretation  of  the 
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contract,  and  the  most  consistent  with  the  probable  intentjon 
of  the  parties  theiieta 
I  am  for  affirming  the  jadgment  of  the  oonrt  below. 


A  majority  of  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


BLYDENBUEGH  t^,  THATBR 

Bfan^,1867. 

A  creditor  made  an  aeoommodation  note  for  the  benefit  of  his  debtor,  sad 
the  debtor  pledged  it  before  matarity  with  a  third  jMreon  as  seeofitx 
for  a  trifling  loan.  After  maturitj  the  pledgee  lecoyered  jadgment 
upon  it  against  the  maker,  by  default.  The  debtor  then  induced  the 
present  defendant  to  reimburse  the  pledgee  the  amount  of  hia  loan  aad 
coats  and  interest,  and  to  take  an  assignment  of  the  whole  judgmeai 
in  part  payment  for  property  which  the  defendant  thereupon  timaafev- 
red  to  the  debtor.— iTeM,  that  since  the  plaintiff  in  the  judgment  wia 
only  a  pledgee  and  had  been  repaid,  and  since  the  debtor  himself  could 
not  enforce  the  jadgment  against  the  maker  of  the  note,  the  preaeat 
defendant  as  assignee  stood  in  no  better  position,  and  could  only  en- 
force the  jadgment  to  the  extent  of  the  sum  advanced  to  leimbiiiie 
the  pledgee. 

The  plaintiff  was  not  estopped  by  his  omission  to  set  up  his  defense  in 
the  action  on  the  note. 

The  assignee  of  a  chose  in  action,  not  negotiable,  takes  subject  to  all  oot- 
isting  equities.* 

William  J.  BIydenbuigh,  executor  of  Bichard  R  BlyidMi- 
burgh,  brought  this  action  in  the  supreme  court  against  Horace 
Thayer  and  William  Peet  The  object  of  the  action  was  to  ob- 
tain a  cancellation  of  a  certain  judgment  against  the  plaintUTs 
testator  which  had  been  recovered  by  one  Foster^  and  was  bow 
held  and  owned  by  the  defendant  Thayer. 


♦  Consult  on  this  subject  Crocker  e.  Crocker,  81  iT.  T.  fS07;  wwtlAag 
in  part  17 Eaw.  Pr.  504;  as  explained  and  corrected  in  McNeU  «.  Tenth 
National  Bank.  65  Barb,  59.  And  see  latter  caee  in  46  JT.  F.  885 ;  Widt «. 
areen,  86  JV;  F.  556 ;  affirming  85  5af6.  585 ;  Ballard  e.Burgett,40ir.  F 
814  ;  affirming  47  Barif.  646 ;  89  Jf .  F.  343 ;  SpraighU  e.  Dudler,  8»  if  F. 
441  :  affirminflr  40  Barb,  897. 
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The  plaintifrB  testator  made  his  note  for  the  sum  of  nine 
bondred  and  fifty  dollars,  payable  to  the  order  of  one  Robert 
Stewart,  and  delirered  the  same  to  him.  Stewart  borrowed  of 
one  Amasa  S.  Foster  the  sum  of  fifty  dollars,  and  transferred 
to  him  the  said  note  as  collateral  security,  before  its  maturity. 
Foster  commenced  a  suit  upon  the  note,  when  oyerduc,  and 
recoTered  judgment  thereon  by  default  against  plaintiff's  tes- 
tator, for  ihe  full  amount  of  the  note. 

Defendant  sold  to  Stewart,  the  payee  of  the  note,  certain 
property,  for  which  he  took  in  payment  an  assignmdut  of  said 
judgment  from  said  Foster,  and  which  was  procured  from  him 
by  said  Stewart,  on  repayment  to  said  Foster  of  the  sum  of 
fifty  dollars,  advanced  by  him  to  said  Stewart,  and  the  interest 
thereon,  and  the  costs  of  said  judgment 

The  referee  before  whom  the  action  was  tried  found  as  facts : 

1.  That  the  note  upon  which  Foster  recoyered  judgment 
against  Blydenburgh,  was,  before  it  was  due,  indorsed  oyer  by 
Stewart,  the  payee,  as  security  for  fifty  dollars  borrowed 
monqr. 

2.  That  the  note  was  lent  by  Blydenburgh  to  Stewart  for 
aooommodation« 

3.  That  Stewart,  at  the  time  the  note  was  giyen,  was  largely 
indebted  to  Blydenburgh  for  money  lent  and  money  paid  to  bis 
use,  and  such  indebtedness  still  remains. 

4.  That  the  defendant  paid  Foster  his  fifty  dollars,  with  in- 
terest and  costs,  when  the  judgment  was  assigned  to  him. 

5.  That  such  payment  was  made  jMurt  of  the  purchase 
money  agreed  to  be  paid  to  Stewart  by  the  defendant  for  the 
judgment,  and  the  judgment  was  assigned  to  the  defendant  by 
Foster  at  Stewart's  request,  and  without  any  notice  or  knowl- 
edge on  the  part  of  either  Foster  or  the  defendant  that  Blyden- 
burgh had  any  defense  or  set-off  against  the  judgment  or  the 
d^nand  on  which  it  was  recoyered,  and  that  defendant  paid 
ftiU  value  for  the  judgment  The  referee  thereupon  gaye  judg- 
ment for  the  defendant  that  the  plaintiff's  complaint  be  dis- 
missed with  costs,  and  which  judgment,  on  appeal,  was  affirmed 
at  the  general  term. 

I%$  dimnan  of  ihe  referee  went  on  the  ground  that  defendant 
s  b$nafide  holder  of  the  judgment  and  that  the  foilure  of 
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appellant's  testator  to  arail  himself  of  his  defense  in  Foster^ 
action  estopped  the  appellant  from  maintaining  the  present 
action. 

The  supreme  court  delivered  no  written  opinion.  From  the 
judgment  plaintiff  appealed  to  this  court 

Oeorge  MiUer^  for  plaintiff,  appellant ; — Cited  Bangs  v.  Strong, 
4  N.  Y.  315,  323 ;  Same  v.  Same,  10  Paige,  11 ;  7  Hill,  250; 
Alden  v.  Clark,  11  How.  Pr.  209,  211 ;  Harbeck  v.  Vander- 
bat,  20  N.  r.  395,  398;  2  Story  Eq.  Jur.  3,  1435,  .1436; 
Callanan  v.  Edwards,  32  N.  Y.  483. 

WaUon  di  Stone,  for  defendant,  respondent ; — That  ignorance 
was  no  ground  for  relief,  cited  Lansing  v.  Eddy,  1  Johns.  Ch. 
51;  Story  Eg.  Jur.  §§  894, 1572, 1573,  note  4;  13  Vt.  477;  17 
Id.  435;  17  Conn.  530;  19  Id.  84;  Burton  v.  Wiley,  26  Vt.  430, 
432;  Nason  v.  Wareing,  15  Bng.  L.  &  Eg.  121,  124;  15  Beav. 
151 ;  Schroeppell  v.  Shaw,  3  N.  T.  452 ;  Bruen  v.  Hone,  2  Barl. 
596-7;  Vilas  v.  Jones,  1  N.  Y.  281-2;  2  morg  Eg.  887;  7 
Cranchj  332 ;  5  Paige,  249 ;  Lee  v.  Insurance  Bank,  2  Ala. 
N.  S.20;  Le  Guen  v.  OouTemeur,  1  Johns.  Cos.  491 ;  Foster 
t;.  State  Bank,  17  Ala.  N.  S.  672 ;  Perrine  t;.  Carlisle,  19  Id.  690 ; 
Skinner  v.  Deming,  2  Carter  Ind.  558,  561;  1  Bibb, ITS;  1 
Johns.  Ch.^9;  3  Id.  331 ;  6  Id.  S7;  Shdmire  t;.  Thompson,  2 
Black/.  {Ind.)  270-1;  Graham  t;.  Boberts,  1  Head  (TVnit.)  56, 
60 ;  Protheroe  v.  Forman,  2  Swanst.  227 ;  Duncan  t;.  Lyon,  3 
Johns.  Ch.  356 ;  Norton  v.  Woods,  22  Wend.  523.  S.  P.,  Dodge 
V.  Strong,  2  Johns.  Ch.  228;  Wiser  v.  Blatchley,  Id.  492,  493; 
Burge  on  Suretyship,  366,  Boston  ed.;  Bridgeport  Ca  v. 
Wilson,  7  Bosw.  427;  Kimble  t;.  Cummins,  3  Mete  (Ky.)  327; 
Baobellor  v.  Priest,  12  Pick.  399;  1  Evans'  Pothier,  278; 
Chance  v.  Isaacs,  5  Paigey  592 ;  Coster  t;.  Griswold,  4  Edw. 
375 ;  Walker  v.  McKay,  2  Mete  (Ky.)  294 ;  Ingalls  v.  Dennett, 
6  OreenL  79.  That  omitting  to  interpose  defense  at  law,  and 
allowing  receiver  to  be  appointed,  was  an  estoppel ; — ^Pickard 
V.  Sears,  6  Ad.  46  E.  469  (approved,  4  N.  Y.  309;  10 Id.  75 ;  11 
Id.  73 ;  18  Id.  394;  22  Id.  313);  Freeman  v.  Cooke,  2  Ezdk. 
654;  Kingsley  v.  Vernon,  4  Sand/.  S.  Ct.  364;  Cornish  v. 
Abingdon,  4  Hurls,  d  K  656 ;  Swan  v.  North  British  Ana- 
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tralian  Co^  7  Id.  G33;  2  Fare,  on  Cont.  5  cd.  798,  notei;  Pe- 
trie  V.  Feeter,  21  Wend.  172, 174;  Watson  ».  McLaren,  19  Id. 
563,  and  eases  cited;  approved,  2  iV.  K  2^1 ;  Cornell  t^.  Towns- 
end,  19  How.  Pr.  184,  191.  That  the  receiver's  informing 
Thayer  that  the  judgment  was  good  estopped  plaintiff; — 
Porter  v.  Williams,  9  N.  Y.  149  ;  Re  Barr's  Trust,  4  Kay  di  J. 
(Eng.)  Ch.  219 ;  Be  Atkinson,  2  De  Oex,  McK  £  G.  143, 
per  SuGDEN,  Ck  J. ;  Smith's  Manual  of  Equity y  7  ed.  p. 
237;  Gardner  v.  Smith,  29  Bari.  76;  9  JV.  Y.  149;  Leach,  V. 
Ch^  Searl  v.  Hall,  3  Buss.  13 ;  Leveridge  v.  Cooper,  Id.  43 ; 
Sugden  on  Vendffrs,  p.  11,  ed.  of  1822 ;  Richards  v.  Johnston, 
4  Hurh.  &  N.  G65.  That  the  claims  could  not  be  enforced  as 
against  a  purchaser  for  value  without  notice; — Bemington  v. 
Stevens,  Bullet  Nisi  Frius,  180 ;  Chappie  v.  Durston,  1  Cromp- 
ion  £  J.  1;  Walker  t;.  Clements,  15  Q.  B.  1046;  Angell  on 
Limitations,  4  ed.  §  74 ;  2  Fars.  on  Cont.  743 ;  Hewlett  v. 
Hewlett,  4  Edw.  7,  16 ;  Hale  v.  Andrus,  6  Cow.  225,  230 ; 
Pars.  Merc.  L.  294,  1  ed. ;  2  Fars.  on  Bills  cfc  Notes,  638 ; 
Reynolds  v.  Doyle,  1  Mann,  db  G.  753 ;  2  Scott  N.  S.  45 ; 
Myers  v.  Davis,  22  N.  Y.  489 ;  Callanan  t;.  Edwards,  32  Id. 
486 ;  1  Fars.  on  Ooni.  5  ed.  230 ;  Myers  v.  Davis,  22  N.  Y. 
493 ;  Coster  v.  Oriswold,  4  Edw.  374;  Exp.  Hall,  3  Ves.  304; 
Chance  v.  Isaacs,  5  Faige,  592 ;  Coster  t;.  Oriswold,  4  Edw.  374 ; 
2  Meic  (Ky.)  294;  6  Greenl  79. 

By  the  Coubt.— Davies,  J.  [After  stating  the  facts.] — 
Upon  the  Cicts  found  by  the  referee,  it  is  material  to  inquire 
whether  the  plaintifiTs  testator  had  a  good  defense  to  the  action 
upon  the  note  instituted  by  Foster.  The  interest  of  Foster 
in  the  note  and  judgment  was  only  to  the  crtent  of  the  fifty 
dollars  advanced  by  him  to  Stewart  and  the  costs  of  the  action. 
On  payment  of  these  sums  to  him  by  Stewart  he  was  entitled 
to  a  transfer  of  the  judgment  Stewart  was,  therefore,  the 
equitable  owner  of  the  judgment,  subject  to  the  lien  of  Foster 
thereon,  and  his  interests  therein  to  the  extent  of  these 
amounts.  The  referee  found  as  a  fact  that  the  note  was  in- 
dorsed by  Stewart  to  Foster  '^  as  security  for  fifty  dollars  bor- 
rowed money." 

It  then  becomes  necessary  to  inquire  what  were  the  equities 
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between  Stewart  and  the  plaintifiTs  testator.  They  are  settled 
by  the  finding  of  the  referee.  He  finds  that  the  note  was  lent 
by  Blydenbnrgh  to  Stewart  for  his  aocommodation,  and  that 
Stewart^  at  the  time  the  note  was  given,  was  largely  indebted 
to  Blydenbnrgh  for  money  lent  and  money  paid  to  his  use,  and 
that  snch  indebtedness  still  remains. 

It  is  too  clear  to  need  argument,  or  illustration,  or  anthoritj, 
that  Stewart  could  not  enforce  this  judgment  against  the  estate 
of  the  plaintiflf s  testator.  The  next  inquiry  is,  does  the  defend- 
ant, who  is  the  assignee  of  Stewart,  of  the  whole  judgment^  ex- 
cept as  to  the  amount  paid  to  Foster^  stand  in  any  better  posi- 
tion than  Stewart?  This  question  has  been  repeatedly  an- 
swered by  adjudication  in  this  court  Callanan  v.  Edwards,  32 
iV:  F.  483 ;  Bush  v.  Lathrop,  22  Id.  535 ;  Anderson  v.  Nicholas, 
28  /cZ.  600 ;  Beebe  v.  Bank  of  N.  Y.,  1  Johm.  529. 

These  cases  all  a£Srm  the  doctrine  that  the  assignee  of  a 
chose  in  action,  not  negotiable,  takes  the  thing  assigned  subject 
to  all  the  rights  which  the  debtor  had  acquired  in  respect  there- 
to prior  to  the  assignment  The  assignee  takes,  subject  to  all 
existing  equities,  and  those  on  the  part  of  the  plaintiff's  testator 
were,  that  the  judgment  could  only  be  enforced  against  him  to 
the  amount  due  to  Foster  and  which  was  paid  to  him.  Nothing 
was  done  by  the  plaintiff  or  his  testator  which  estops  him  flrom 
setting  up  these  equities  as  agunst  either  Foster,  Stewart  or 
the  defendant  The  judgment  was  only  available  in  the  hands 
of  either  of  them,  to  the  extent  of  fifty  dollars  advanced  by 
Foster  and  tha  mterest  thereon,  and  the  costs  of  the  action*  On 
payment  of  these  sums,  the  plaintiff  or  his  testator  was  entitled 
to  haye  the  judgment  canceled. 

The  judgment  should  be  reserred  and  a  new  trial  grantedf 
oosts  to  abide  the  event 

BooKBS,  J.,  read  an  opinion  to  the  same  effect 

All  the  judges  concurred. 

Judgment  reyersed,  and  new  trial  ordered,  oosts  to  abide  th« 
eyent 
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BOISAXTBIlf  V.  REED. 

March,  1866. 

.  sale  of  all  the  timber  of  a  specified  description  growing  or  being  npoii 
the  seller's  land,  with  the  right  to  enter  and  occupy  for  a  term  of 
years,  for  the  purpose  of  cutting  and  carrying  away  such  timber  and 
for  the  purpose  of  carrying  on  the  business  of  lumbering  and  manufso- 
taring  timber  on  the  land,  is  a  sale  only  of  such  timber  as  the  pur- 
chaser actually  removes  within  the  period  fixed.* 
After  the  expiration  of  the  period,  it  is  a  trespass  for  the  seller  to  enter 
and  remove  timber  previously  cut ;  and  if  insolvent,  he  may  be  en« 
joined  from  so  doing. 

Amedce,  Vinoent,  Marc,  Edward,  Louis  and  Alfred  Boisaubin 
(the  three  latter  being  infants  appearing  by  the  first-named 
as  their  gnaidian),  brought  an  action  in  the  supreme  court 
against  Lauren  H.  Beed,  to  enjoin  him  from  entering  on 
their  lands  and  carrying  away  timber. 

The  judgment  rendered  at  the  special  term  in  the  supreme 
oourty  enjoined  the  defendant  permanently  from  entering  upon 
the  lands  of  the  plaintiflb,  and  taking,  conyerting  or  interfering 
with  the  logs  and  timber  which  he  has  cut  upon  the  said  land. 

The  defendant  claimed  the  said  logs  and  timber  under  a  deed, 
executed  by  the  special  guardian  of  the  plaintiffs,  while  they 
were  infants,  pursuant  to  an  order  of  the  late  court  of  chancery 
of  this  State,  whereby  all  the  oak  and  pine  timber,  measuring 
oTer  eighteen  inches  in  diameter,  at  four  feet  aboye  the  ground, 
or  aboye  the  root,  growing  on  seyeral  tracts  of  land  in  Sidney 
township,  Broome  county  (containing  about  5,000  acres),  was 
granted,  baigained  and  sold  to  Christopher  Eldridge,  his  heirs, 
assigns  and  executors :  ^  and  also  the  right  to  enter  upon  and 
occupy  said  lands  for  and  during  the  term  of  ten  years,  com- 
mencing on  July  1, 1847,  for  the  purpose  of  cutting  and  taking 
and  carrying  away  said  timber,  and  manufacturing  timber  on 

*  Besides  the  authorities  cited  in  the  case  in  the  text,  see  Wintermnte 
e.  Light,  40  Barb.  278 ;  and  as  to  the  application  of  the  stotute  of  frauds, 
and  the  recording  act,  to  such  agreements,  see  Vorebeck  v.  Roe,  50  Barb, 
a03  ;  Goodyear  e.  Vosburgh.  57  Id.  243 ;  S.  C,  80  How.  Pr.  377 ;  Hobbs 
V.  Wetherwax,  88  /i.  886 ;  Bennett  e.  Scott,  18  Barb.  847. 
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said  land,  and  erecting  a  steam  mill  or  mills,  and  other  neces- 
sary buildings  for  the  business  of  a  saw-mill  or  mills,  and  of 
lumbering  or  mannfiEUstaring  timber  on  such  part  or  parts  of 
said  land  as  the  party  of  the  second  part  (Eldridgo)  shall  deem 
best  suited  for  that  purpose.*' 

Eldridge  assigned  the  same  rights  and  pririleges  to  the  de« 
fiflidanty  who,  during  the  winter  and  spring  jMreoeding  the  ex- 
{Mration  of  said  term,  cut  down  timber  and  made  saw  logs 
ready  to  be  removed,  to  the  yalue  of  several  thousand  doUaiB, 
and  insisted  on  entering  upon  the  said  premises  and  taking  the 
same  away  after  July  1, 1857j  notwithstanding  the  ezplratioii 
of  the  said  term  of  ten  years. 

The  plaintiffs,  alleging  the  insolvency  of  the  defendant,  pnv 
cured  a  temporary  injunction  restraining  the  defendant  from 
removing  the  logs  after  the  last  mentioned  date,  which,  at  the 
trial,  was  made  permanent,  and  afterward,  upon  appeal  to  the 
general  term,  was  there  aflSrmed. 

The  supreme  court,  in  an  opinion  by  Masok,  J^  assigned 
reasons  as  follows: 


I  am  not  able  to  distinguish  this  case  from  the  case  of  How- 
ard t;.  Lincohi,  13  Me.  (1  Shq)L)  122,  where  the  plaintiff  sold  to 
one  Smith  all  the  pine  timber,  white  and  hard,  fit  for  boards, 
kgs,  ftc,  which  was  then  standing,  lying  or  being  on  certain 
premises,  describing  them,  the  said  Smith  to  liave  the  term  of 
three  years  from  the  date  of  the  contract  to  haul  the  said  tim- 
l^.  In  that  case  the  court  held  it  was  only  a  sale  of  the  tim- 
ber which  the  vendee  might  remove  witidn  the  three  year% 
imd  no  more.  The  supreme  court  of  that  State  held  the  same 
in  regard  to  a  similar  contract,  in  the  case  of  Pease  v.  Gibson^ 
6  GreenL  81 ;  and  the  same  was  held  in  regard  to  a  similar 
contract  by  Assistant  Vice-chancellor  Sakdfobd,  in  the  caaa 
of  Mdntyre  v.  Barnard,  1  Sand/.  Ca,  62 ;  in  which  he  appioTea 
ef  these  Maine  cases.  And  these  three  cases  are  all  approved 
by  the  court  in  Warren  v.  Leland,  2  Barb.  622, 623. 

The  case  at  bar  is  not  distinguishable  in  principle  fkom  the 
o«ses  referred  to,  and  they  must  control  in  the  affirmance  of 
this  judgment 

Ihe  defendant  appealed. 
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nUckkiss  d  Seymour  for  defendanti  ajqpellAnt ; — Gited  WaN 
fen  9.  Leland,  2  Barb.  613,  631 ;  Mclntyie  v.  Barnard^  1  SanM, 
CL  52 ;  McGloskej  fK  Gromwell,  11  N.  T.  (1  Kmi.)  601 ;  Peofdi 
r.  NeweU,  7  Id.  (3  8eUL)  97;  Moore  v.  Qriffin,  9  Shepl  354;  % 
CfreenL  Oruise,  588;  Staklej  v.  Baaer,  JJoter/,  300;  GreeiA 
Oruise,e3i2Id.eiS,65O;Wa8hb.0nItealPrap.9i  ISilLm^ 
Seal  Prop.  10,  371 ;  1  Lomax  on  Exec  417;  Siory  on  ContK 
SS  657,  8,  60  and  61 ;  Sawer  v.  Hammett^  3  Shepl  40. 

D.  &  BiehardSj  for  plaintifEs,  respondents ; — Gited  Peale  f^ 
Oibson,  6  GroonL  81 ;  Howard  v.  Lincoln,  13  Mo.  122 ;  Me- 
Lityre  v.  Barnard,  1  Sand/.  CL  52 ;  Warren  v.  Leland,  2  Barlk 
622 ;  Blossom  u  Oriffin,  13  N.  Y.  (3  Kern.)  669 ;  Deok«r 
«.  Fumiss,  14  Id.  (4  JTank)  611 ;  Eelley  v.  Upton,  5  2>iMf%  391 

By  thb  Ooubt^— Leokabd,  J.  [After  stating  the  ftots  at 
aboYCi] — The  solution  of  the  question  involved  depends  npesl 
the  oonstraction  of  the  deed :  whether  the  sale  of  ^'all  the  oal^ 
and  pine  timber"  on  the  land  is  limited  to  the  term  of  tes 
years  within  which  the  defendant  may  enter  ^  for  the  purpose 
of  cutting,  taking  and  carrying  away." 

The  judgment  below  appears  to  me  to  give  the  true  intev* 
pretation. 

The  parties  fixed  the  time  within  which  the  yendee  or  hit 
representatives  might  enter  the  land  and  carry  away  the  tiair 
ber.  Aft^  the  expiration  of  the  term,  every  entry  upon  thi 
land  for  the  purpose  of  taking  timber  away,  was  without  iha 
license  of  the  deed.  Had  there  been  no  term  named,  the  v^ 
dee  would  be  entitled  to  enter  and  carry  away  timber  for  n 
reasonable  time,  which  would  have  depended  for  its  limit  upon 
the  iStusts  of  the  case :  as  to  the  amount  of  timber ;  the  exteni 
of  the  land ;  the  natural  impediments  to  be  overcome  in  remo^ 
ing  it ;  and  other  attending  circumstances. 

But  to  hold  to  the  continuation  of  the  right  to  remove  t^ 
timber  from  the  land,  after  the  term  for  so  doing  has  bees 
agreed  on  by  the  parties,  and  has  expired,  is  to  disregard  thekr 
agreement,  or  to  make  a  new  one.  Every  entry  upon  the  UuiUt 
by  the  defendant,  to  carry  away  timber  or  log%  afttf  ifat  €#» 
piration  of  the  term,  was  an  enixy  without  license,  and  a  dear 
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trespass ;  and  if  he  or  his  serrants  carried  awaj  timber  the 
plaintiffii  could  be  made  good  for  the  injury  committed 
only  by  damages  to  the  extent  of  the  yalue  of  the  timber  re- 
moved. 

These  beta  indicate  clearly,  to  my  judgment,  that  it  was  the 
intention  of  the  parties  to  the  original  agreement  to  limit  the 
right  to  take  and  carry  away  timber,  to  the  term  within  which 
the  vendee  or  his  representatives  might  lawfully  enter  npoit- 
the  land ;  and  that  tiie  vendee  has  no  tide  to  the  timber  by 
cutting  logs  and  leaving  them  upon  the  land ;  but  to  complete 
his  title  he  must  also  remove  the  logs  within  the  term.  If  the 
defendant  were  responsible,  the  practice  in  equity  might  require 
ttiat  the  plaintifils  should  be  left  to  their  action  at  law  for  such 
damages  as  they  might  sustain.  In  a  case  like  the  present, 
where,  by  reason  of  the  defendant's  insolvency,  the  remedy  at 
law  woidd  be  ineffectual,  the  plaintifb  are  entitled  to  an  in- 
junction. The  American  authorities  cited  by  Justice  Masok, 
^  delivering  the  opinion  at  the  general  term  in  the  court 
below,  fully  sustain  the  conclusion  to  which  he  arrived,  and 
must  be  held  to  overrule  the  ancient  case  of  Stukely  v.  Butler 
{Hohart  [Best  ed.  1829],  p.  300,  [original  paging  168]),  so  far 
as  it  is  in  conflict  with  the  cases  cited. 

It  would  be  inferred  from  reading  that  case  that  the  defend- 
ant had  entered  upon  the  land  and  carried  away  the  timber 
without  any  notice  bom  the  landlord  that  he  was  a  trespasser, 
or  acting  without  the  authority  of  his  contract  This  fact, 
however,  is  not  mentioned  as  a  ground  for  denying  the  right 
of  the  landlord  to  recover  for  the  alleged  trespass.  The  facts 
are  otherwise  quite  analogous  to  the  present  case.  The  com- 
mon pleas  hold  in  that  case,  that  if  the  covenant  were  on  the 
part  of  the  lessee  not  to  take  away  after  the  term,  it  would  not 
extinguish  his  property  in  the  trees,  nor  oonsequentiy  his 
light  to  take  them ;  he  might  plead  not  guilty  in  trespass,  but 
diould  be  answerable  to  an  action  of  covenant  for  it.  The 
rules  of  evidence  applicable  to  the  two  forms  of  action  are 
different,  imd  the  decision  of  that  venerable  case  may  have 
tamed  <m  the  form  of  the  action.  This  might  answer  as  a  dry 
taahniofcH^  in  a  court  of  common  law  three  hundred  yean 
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ago,  but  is  not  in  harmony  with  the  decision  of  a  case  in 
^nity  like  the  present  one. 

In  the  case  of  Warren  v.  Leland,  2  Barh  613,  Judge 
PaioEi  in  dcliyering  the.  opinion  in  that  case,  refers  to  the 
other  American  cases  cited  by  Justice  Masok,  and  say^ 
(p.  623) :  ''  I  am  inclined  to  the  opinion  that  those  deqisionn 
were  correctly  made,  notwithstanding  the  case  of  Stukely  ^ 
Butler/' 

The  defendant  here  cut  down  more  timber  than  he  could 
remoTe  within  his  term.  He  knew  that  his  right  to  enter  an^ 
carry  away  expired  at  a  particular  day*  iHe  attempted  to  ovei^ 
reach  the  letter  of  his  coyenant,  and  must  be  allowed  to  beaf 
his  loss  without  remedy.  ^ 

The  judgment  should  be  afiSrmed,  with  cosi& 

A  majority  of  the  judges  concurred* 
Judgment  aflSrmed,  with  costs. 


BOND  V.  WILLET, 

December,  1861 

To  ooBstitote  a  Tslid  levy  on  perscmal  pTopeity,  erea  as  against  a  sabse- 

qoent  honaflde  porehaaer  for  value,  it  is  not.  neoeesary  that  the  oftoor 
^    take  and  retain  manoal  poaseaiion.   It  is  enough,  if,  when  the  properlgr 

ia  in  the  view  of  the  officer  and  under  his  control,  he  dedarea  thatfk 

levy  ia  made,  and  makes  a  memorandum  thereof. 
The  rules  as  to  a  valid  levy,  on  personal  property,  both  aa  aj;ain8t  the 

debtor  and  ihooe  claiming  under  him  are,  that, 
1.  The  property  must  be  in  the  view  and  under  the  control  of.  the 

officer. 

3.  The  officer  must  take  posaeaaion,  either  by  removing,  or  by  an 
oral  declaration  that  a  levy  is  intended  and  that  the  officer  claim^  to 
bold  the  gooda  under  such  levy. 

8.  An  inventory,  or,  at  least  a  memorandum  of  the  levy,  should  be 
made  at  the  time. 

4.  Leaving  the  goods  in  the  posseasion  of  the  debtor  until  the  saj^e, 
ia  at  the  risk  of  Uie  officer,  but  does  not  invalidate  the  levy.*  '^, 

I  »  ■  r  II 

*  Beaide  the  caaea  cited  in  the  text,  see  Adams  e.  Davidson,  10  Jf^  T, 
(6  Mtf )  aOd, 814 :  Beekman e.  Lansing. 8  FtftuT.  446;  Price  v.8hippB,10 
An«.  585 ;  Dunderdale  e.  Sauvestre,  18  Abb.  Ft.  116 ;  Hodge  «.  Adee;8 
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no  oAeev^  delaj  lo  taka  poMegrion  of  goods  lie  ham  loTied  oa,  until  aa 
order  stajing  proceedings  is  dissolyed,  is  nofc  sa  stwndoament  of  the 

Wynter  8.  Bond  brought  this  action  in  the  supreme  court 
iwBinst  James  0.  Willet  (for  whom^  on  his  death  pending  the 
ippeal,  James  9^  his  administrator,  was  substituted),  to  r9- 
eofer  certain  goods  taken  by,  and  in  the  possession  o^  the  de- 
li^dant,  as  sheriff  of  the  city  and  county  of  New  York,  who 
claimed  to  hold  tiiem  by  virtue  of  a  lery  made  August  27, 
1856,  under  an  execution  issued  out  of  the  supreme  court,  in 
likYor  of  Fredrick  A.  Conkling  and  othen^  against  Bemsen  ft 
Bingee.  The  defendants  in  the  execution  were  oopartnen^ 
under  that  name,  merchants,  doing  business  and  haying  their 
store  at  Nos.  204  and  206  Sixth^yenue,  in  that  city.  It  was 
proyed  by  the  deputy  sheriff  the  only  witness  examined  on  the 
trial,  as  to  the  levy,  that  immediately  upon  the  receipt  of  the 
jbxecution,  he  proceeded  to  liemsen  ft  Dingee's  store,  and  an- 
nounced his  business  to  the  debtor  Dingee,  told  him  he  had 
an  execution  against  the  firm,  showed  him  the  execution  and 
told  him,  notwithstanding  Dingee's  objection  that  the  judg- 
ment had  been  prematurdy  perfected,  that  he  "  must  act  un- 
der this  writ,  and  must  lery  on  the  property.''  Dingee  wished 
.fi^see  his  lawyei^  the  witaess  told  him  he  must  make  his  leyy, 
•and  he  took  up  one  of  the  bill-heads  of  the  firm  and  on  it 
wade  a  memorandum  of  leyy.  He  testified,  *^  I  also  made  an 
indorsement  on  the  execution  in  these  words :  27th  August, 
]|856,  leyied  on  stock  of  dry-goods  in  store  204  and  206  Sixth- 
ayenue." 

By  an  arrangemesit  made  between  the  officer  and  Dingee, 

I^Am,  814 :  Mlntom  «.  Stijrker,  1  Bdm.  SeL  Ga$.  856.  See  also  EUae  t. 
VSftrlejr,  rejijorted  in  this  series. 

As  to  lerjr  on  real  pn^rtjr,  see  Baickbardt  e.  McClellan,  in  tills  series, 
Qnen  e.  Borke,  28  TTmil.  408;  Wood  e.  Colvin,  5 Em,i»;  Bogers  t. 
Bonner,  45  iT.  F.  870 ;  affirming  55  Bat^.  9. 

As  to  preferenoe  between  rival  process,  Ae.,  see  Dabois  e.  Haiooiut»  20 
Wmd.41 ;  HaTdea  sl,  Agent  of  Anbnm  Prison,  1  San^if,  Ch.  105 ;  Po^  t. 
Tlflhnj«aJr.  r.  (8  OvomM  461  s  FnUerei  Allen*  7  .d».Pr.  18. 

C^nsinMllvie  levy  ta  esse  of  SMsowsiye  ezeeutioiis,  see  Blrdaejtt  n.  Baj, 
<JiiimiafifBM4  la  ft  llia.tii;  Bank  of  LaiuriDgbaigk  n.  Gmiy.  1 
648. 
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tile  oflloer  agxted  to  leare  the  goods  kried  em,  in  the  store,  and 
Oe  next  dny  an  <Mrdcr  ataying  proceedings  on  the  execntion 
iTM  serred  on  the  sherifl^  which  was  not  discharged  nntil  the 
14th  or  20th  of  September  following,  when  the  ofScer  went 
to  file  store  and  took  possession  of  the  goods.  The  goods 
irere  then  claimed  by  the  plaintiff  as  haying  been  purchased 
1^7  him  from  the  firm  of  BHss,  Briggs  &  Dongkss,  who,  it  was 
Alkgcd,  purchased  the  same  from  Bemsen  ft  Dingee,  the  de- 
fendants in  the  exeoBtion,  on  or  about  September  12, 19S^ 
and  the  goods  claimed  by  tihe  deputy  sheriff  to  be  levied  on, 
were  sold  by  Bliss,  Briggs  &  Douglass,  to  the  plaintiff  Bond, 
flqitember  19, 1856. 

On  September  20, 1856,  after  the  order  staying  proceediil^ 
bad  been  vacated,  the  deputy  sheriff  called  at  the  store  and 
Jbund  Bond,  the  plaintiff,  there,  who  claimed  the  rilks,  and 
was  then  informed  of  the  levy  and  the  chdm  of  the  sheri^ 
iherennder.  The  latter  then  took  possession  of  the  silks,  and 
{he  plaintiff  broogfat  this  action.  On  ihe  trial,  the  defendant's 
•onnsel  claimed  that,  there  being  an  actual  levy  proved,  ttie 
phinttff,  before  he  could  recover,  must  show  that  he  had  no 
notice  of  the  execution.  The  plaintiff  claimed  that  there  had 
been  no  actual  levy,  and  that  even  if  there  had  been,  it  bad 
been  abandoned.  The  court  decided,  as  matter  of  law,  that 
ttere  had  been  an  actual  levy.  The  plaintiff  then  claimed  to 
go  to  the  jury  on  the  question  of  abandonment,  and  also  on 
the  question  of  notice  of  execution  issued.  Both  of  these 
^SmoB  were  refused  by  the  court,  and  the  plaintiff's  counsel 
€SDepted  to  each  of  said  refhsals,  and  the  judge  thereupon  in« 
•tructed  the  jury  that  there  was  nothing  in  the  case  for  them 
to  pass  upon  except  the  value  of  the  property,  and  that  under 
the  evidoice  they  must  find  a  verdict  for  the  defendant,  assesa- 
ing  the  value  of  the  property.  To  which  instructions  of  the 
judge  and  every  part  thereof  the  plaintiff's  counsel  then  and 
there  excepted,  and  the  jury  found  a  verdict  for  the  defendant; 
anessmg  the  value  of  the  goods,  and  damages  for  tiieir  deteii«> 
Uatkf  at  eighteen  hundred  and  sixty-eight  dollars  and  forly^- 
ejf^t  cents;  and  six  cents  damages.  And  thereupon  the  jttdga 
directed  that  the  hearing  upon  the  said  exceptions  diottid  be 
had  in  tho  first  instance  at  the  gsam$l  tenn. 
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And  the  general  term,  on  the  hearing  of  said  exception^ 
overraled  the  same  and  rendered  judgment  npon  said  yerdiot 
for  the  defendant  for  the  sum  of  two  thousand  four  hundred 
and  twentf-nine  dollars  and  ninety-four  oents^  and  the  plain- 
tiff thereupon  appealed  to  this  court. 

John  H.  Reynolds^  for  plaintiff,  appellant; — Oited, beside  the 
authorities  noticed  in  the  opinions.  Dresser  v.  Ainsworth,  9 
Barb,  619 ;  and  as  to  estoppel,  Welland  Canal  Ca  v.  Hathaway, 
8  Wend.  483 ;  DezeU  v.  OdeU,  3  HiUy  215. 

A.  J.  Vanderpoel,  for  defendant,  respondent; — Cited,  beside 
authorities  in  opinions.  Wood  v.  Van  Arsdale,  3  BawUy  401 ; 
Hills  V.  Thursby,  11  How.  Pr.  121 ;  Watts  v.  Cleayeland^  3  K 
JO.  Smith,  553 ;  Artisan's  Bank  v.  Treadwell,  34  Barb.  553-559 ; 
Pugh  V.  Calloway,  10  Ohio  N.  S.  488 ;  Very  v.  Watkins,  23 
How.  U.  8.  469 ;  Moss  v.  Moore,  3  Hill  (8.  O.)  276 ;  Bullitt  9. 
Winston,  1  JUunf.  270 ;  Woodland  t;.  Fuller,  11  Ad.  <£  J?.  859 ; 
Bay  V.  Birdseye,  5  Den.  619 ;  affirming  4  Hill,  158 ;  Pine  w. 
Bikert,  21  Barb.  471 ;  Warner  v.  Paine,  3  Barb.  Ch.  630 ;  Slade 
IK  Van  Vechten,  11  Paige,  21 ;  Dresser  v.  Ainsworth,  9  Bari. 
619 ;  Herkimer  Ca  Bank  v.  Brown,  6  Hill,  232.  That  there 
was  no  question  for  the  jury ;  Nichols  v.  Lune,  7  Wend.  160 ; 
De  Meyer  v.  Souzer,  6  /ei.  436 ;  People  v.  Cook,  8  N.  T.  (4 
SM.)  67. 

Dayiss,  J.  [After  stating  the  facts  as  above.] — At  the  com- 
mon law  no  leyy  upon  personal  property  was  necessary ;  the 
goods  were  bound  from  the  award  or  teste  of  the  execution, 
and  the  sheriff  could  take  the  goods  out  of  the  hands  of  even  a 
hma  fide  purchaser.  Anonymous,  Cro.  Eli%.Vt^\  Burdher  v. 
Wisemand,  Id.  440. 

As  a  judgment,  when  entered  during  the  term,  had  relation 
back  to  the  first  day  of  the  term,  the  execution  could  be  tested 
AS  of  the  first  day  of  the  term,  so  it  might  well  happen  that  the 
title  of  the  sheriff  was  superior  to  that  of  a  ^omi^der  purchaser, 
«yen  though  he  had  become  such  purchaser  before  the  entry  of 
Ib^  Judgment. 

To  remedy  the  evils  which  this  relation  of  the  writ  oooa- 
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8ion€d^  the  statute  of  frands,  29  Car.  IL,  a  3,  §  16,  enacted 
that  no  writ  o( fieri  facias,  or  other  ezeoation,  should  bind  the 
property  or  the  goods  of  Uie  debtor  but  from  the  time  of  the 
delivery  of  the  writ  to  the  sheriff  and  the  sheriff  was  required 
to  indorse  upon  the  writ  the  time  of  its  receipt  by  him. 

This  proYision  was  early  incorporated  into  the  legislation  of 
this  State.  The  present  proyision  of  the  Beyised  Statutes  is 
that  wheneyer  an  execution  shall  be  issued  against  the  prop- 
erty of  any  person,  his  goods  and  chattels,  situated  within 
the  jurisdiction  of  the  officer  to  whom  such  execution  shall  be 
delivered,  shall  be  bound  only  from  the  time  of  the  delivery  of 
the  same  to  be  executed.    2  R  S.  365,  §  13. 

The  goods  and  chattels  of  Bemsen  &  Dingee,  the  defendants 
in  the  execution,  were  bound,  and  subject  to  the  same,  August 
27, 1856,  and  the  lien  of  that  execution,  thus  created,  could 
only  be  defeated  by  the  title  of  a  purchaser  in  good  faith,  with- 
out notice  of  the  execution.  This  oourt  held,  in  the  case  of 
Both  V.  Wells,*  29  N.  Y.  491,  affirming  41  Bari.  494,  that  the 
right  of  the  sheriff  to  sell  the  goods  of  a  judgment  debtor 
within  his  bailiwick,  at  the  time  of  the  receipt  of  the  execution 
by  him,  without  any  actual  levy,  remained  perfect  as  against 
the  judgment  debtor,  when  no  title  of  a  bona  fide  purchase  in- 
tervened^ or  was  set  up. 

But  it  is  also  declared  by  the  Bevised  Statutes,  that  the  title 
of  any  purchaser  in  good  faith,  of  any  goods  or  chattels,  ac- 
quired prior  to  the  actual  levy  of  any  execution,  without  notice 
of  such  execution  being  issued,  shall  not  be  divested  by  the 
fJM^t  that  such  execution  had  been  delivered  to  an  officer  to  be 
executed  before  such  purchase  was  made.    2  Ji.  S.  366,  §  17. 

Assuming,  therefore,  as  we  may  for  the  purpose  of  this  dis- 
cussion, that  the  plaintiff  was  a  bona  fide  purchaser  of  the 
goods  of  Bemsen  &  Dingee,  and  that  such  purchase  was  made 
without  any  notice  of  any  execution  having  been  issued,  it  be- 
comes essential  to  ascertain  whether  any  actual  levy  of  the 
execution  issued  had  been  made  prior  to  such  purchase.  The 
facts  in  reference  to  such  levy  were  uncontradicted,  and  there- 
fore there  was  nothing  to  submit  to  the  jury  on  that  point   It 

*  In  that  ctae  the  Y«Uditjr  of  the  levy  was  drawn  in  qnettion  as  to  the 
debtoraooly. 
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wae  purely  a  question  of  law  npon  the  ooneeded  fitet%  whether 
or  not  such  Inj  had  been  actually  made.  The  ofBcer  testified 
tiiat  he  made  the  lery,  with  the  execution  in  his  hands^  whidi 
he  then  exhibited  to  one  of  the  defendants  in  the  store,  with 
the  goods  claimed  to  be  leried  on  in  ftill  Tiew;  thai  he  then 
declared  such  IcTy  made,  and  made  a  memorandum  thereof  and 
of  the  goods  leyied  on,  in  the  presence  of  one  of  the  defisndants 
in  the  execution^  and  folded  the  same  in  the  execution,  and 
npon  the  promise  and  engagement  of  said  defimdant  to  permit 
the  goods  to  remain  as  they  were,  the  officer  left  them  in  the 
store  and  in  his  charge.  Did  these  acts  and  declarations 
amount  to  an  actual  lery  upon  August  27, 1856  ?  I  camiot 
hare  a  doubt  but  they  did,  and  the  authorities  abundantly 
sustain  tnis  position.  Oroeker  an  Sheriffs,  §  435,  says:  A 
lery  upon  personal  property  is  the  act  of  taking  possession  of, 
attaching  or  seising  it^  by  the  sheriff  or  other  offio^,  under 
and  by  virtue  of  any  execution  he  may  hold  against  such  int>p- 
erty,  whereby  the  lien  of  such  execution  upon  such  property 
becomes  perfect,  and  the  property  is  thereupon  deemed  to  be 
in  the  custody  of  the  law.**  We  haye  seen  that  such  property 
IS  to  be  deemed  in  the  custody  of  the  law  and  subject  to  the 
execution,  fVom  the  moment  it  is  deliTered  to  the  ofl9cer, 
where  no  title  of  a  bona  fide  purchaser,  or  a  purchaser  without 
notice  of  an  execution  having  been  issued,  intervenes  or  is  set 
up.  The  doctrine  to  be  deduced  firom  the  cases  is  that  no 
actual  or  valid  levy  upon  personal  property,  against  a  bona  fide 
purchaser,  or  a  purchaser  without  notice  of  the  execution,  can 
prevail  and  defeat  their  title,  unless  such  property  Is  present, 
and  subject  to  the  disposition  and  control  of  the  ofScer  seek- 
ing to  make  the  levy.  Haggerty  v.  Wilber,  16  Johns.  887 ; 
Beekman  v.  Lansmg*  3  Wend.  446 ;  Butler  t^.  Maynaid,  11 
Id.  548  ,•  Bay  v.  Hwcourt,  19  Id.  495 ;  Barker  v.  Binninffer, 
14  H.  r.  270. 

In  Haggerty  t;.  Wilber,  Chief  Justice  SPBircnn  said,  m  ref^- 
ence  to  the  necessity  of  making  an  inventory  upon  a  levy 
which  was  insisted  on  as  necessary  to  its  validity,  that  it  was 
not  necessary  in  all  cases,  for  that  It  had  been  held  Oat  «  seix- 
ure  of  part  of  the  goods  in  a  house,  by  virtue  of  a  writ  otfisn 
facias,  m  the  name  of  the  whole,  is  a  good  seixure  of  alL    The 
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iafe&tCHry  fturnishes  the  meuis  of  asceriainiiig  what  goods  were 
levied  on.  It  may  be  safely  laid  down  that  the  sheriff  most 
liave  the  goods  under  his  yiew  and  within  his  power^  to  oon- 
atitute  a  good  lery ;  a  proclamation  of  a  lery  of  goods  locked 
up  and  not  within  Tiew  of  the  sheriil^  is  no  levy."  In  the  case 
atbar^  all  the  elements  deemed  essential  to  constitute  ui  actual 
fery,  are  found.  An  inyentory  of  the  goods  levied  on,  was 
made  at  the  time^  although  this  is  said  not  to  be  essential.  The 
goods  were  in  ftill  view  of  the  oiBceri  and  they  were  within  his 
power,  as  he  could  hare  removed  them  or  placed  a  person  in 
easlody  of  them«  In  addition  he  proclaimed  his  levy  and  ex- 
hibited flie  }»rooeflB  under  which  he  made  it 

Li  Beekman  ik  Lanmng,  Mabot,  J.,  cites  with  approbation 
Haggerij  «.  Wilber,  and  says  it  is  not  necessary  that  an  assist- 
ant of  the  officer  should  be  left  in  possession  of  the  goods,  or 
UmI  the  goods  should  be  removed ;  they  may  be  left  in  the  cus- 
tody of  the  defendant  at  the  risk  of  the  plaintiff  or  of  the 
ahenfi  In  Butler  v.  Maynard,  Judge  Nblson,  in  delivering 
ibe  opinion  of  tiie court,  observed  that ''  in  view  of  the  law  as  ic 
flood  befofe  the  Bevised  Statutes,  and  to  determine  the  rights 
of  all  parties  as  fiur  as  the  same  can  consistently  be  done^  with 
ttioss  statutes^  as  well  as  to  enable  public  officers  to  understand 
ihflir  duties^  ih»  soundest  oonstructjon  to  be  given  to  them  will 
be  to  hold  tiiat  any  levy  which  in  law  is  valid  as  against  the 
ddhndant  in  the  execution  and  will  justify  a  sale  under  it,  will 
opsnte  to  deficit  a  subsequent  purchase,  though  bonaflde  and 
Ibr  a  valuable  consideration.  As  we  have  already  seen,  the  mer$ 
Mbpery  of  the  writ  to  the  sheriff  heretofore  had  that  effect ; 
BOW  there  must  be  an  actual  levy,  but  the  statute  uses  this  term 
••known  and  understood  in  the  case,  and  means  suoh  a  levy  as 
is  required  before  the  property  can  be  sold.'' 

la  Bay  «•  Haroourt,  Nblsoit,  Ch.  J.,  referring  to  these  au- 
Ikorities  says»  ^  What  constitutes  a  levy,  according  to  the  prao- 
tioe  in  this  State,  has  been  very  well  settled,  and  is  not  now 
open  to  diqnite.  The  officer  must  take  actual  possession ;  and 
for  this  purpose  the  goods  should  be  within  his  view,  and  sub- 
jasi  to  his  disposition  and  control  It  is  not  necessary  that  he 
Aonld  remove  them,  or  leave  an  assistant  in  possession :  they 
fls^rbeleftwith  (be  daliBiidant'' .  •  •  But  Uiis  court  has  definitely 
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settled  what  acts  and  dedarations  are  sufficient  to  oonatitate 
an  actual  and  valid  leyj,  in  Barker  v.  Binninger.  The  head 
note  to  that  case  is, ''  A  manual  interference  with  chattels  is 
not  requisite  to  oonstitute  a  yalid  leyj  thereon.  It  is  sufficient 
that  the  property  is  present,  and  subject  to  the  control  of  the 
officer  having  the  execution,  and  that  he  then  openly  states 
that  he  levies  upon  and  asserts  authority  over  it  by  virtue 
thereof/'  In  that  case  the  deputy  sheriff  went  with  the  defend- 
ant in  the  execution,  to  a  stable,  where  the  horse  claimed  to  be 
levied  on  was,  and  when  they  had  gone  into  the  stable,  the 
horse  being  there  within  his  view,  he  informed  the  defendant 
that  he  had  the  execution  against  him,  and  that  he  then  levied 
on  the  horse  by  virtue  of  the  execution,  and  that  he  must  not 
move  him,  and  on  his  return  to  his  office  the  next  day,  he 
made  a  formal  memorandum  of  the  levy. 

It  is  entirely  clear,  therefore,  that  the  levy  in  the  present 
case  fully  comes  up  to  all  the  requirements  of  the  law,  and 
was  vaUd  and  effectual  to  subject  the  property  levied  on  to  the 
Uen  created  thereby.  The  plaintiff,  therefore,  assuming  that 
he  was  a  iona  fide  purchaser  of  the  goods,  and  without  any 
notice  of  any  execution  having  been  issued,  cannot  set  up  his 
title,  to  defeat  such  lien.  The  court  properly  decided  that  an 
actxud  levy  had  been  proven,  and  that  the  defendant  was  enti- 
tled to  recover  the  property  levied  on.  There  was  no  pretense 
of  proof  to  sustain  the  assumption  that  there  had  been  an  aban- 
donment of  the  levy.  The  sheriff  was  stayed  in  his  proceedings 
on  the  execution  and  the  levy  made  thereunder,  by  an  order  of 
a  judge  of  the  supreme  court,  and  as  soon  as  that  order  was 
vacated,  he  resumed  his  control  and  dominion  over  the  propertf 
levied  on.  If  the  jury  had  found  that  there  had  been  an  abaa« 
donment  of  the  levy,  it  would  not  have  been  supported  by  any 
proof  on  the  trial,  and  could  not  have  been  sustained.  It  was 
no  error,  therefore,  in  the  judge,  to  refhse  to  submit  that  ques- 
tion to  the  jury.  It  was  wholly  inmiaterial,  if  an  actual  levy 
was  established,  whether  or  not  the  plaintiff  had  notice  of  the 
issuing  of  the  execution  before  he  made  his  purchase. 

If  no  levy  had  been  made  out,  then,  the  defendant^  sucoeas- 
ftilly  to  defeat  the  purchase  of  the  plaintiff,  must  either  have 
shown  that  tl^e  purchase  Va0  npt  bona  fide,  or  that  it  was  made 
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inth  notice  of  the  issning  of  the  ezecntion.  In  this  respect 
only  did  the  inquiry  become  at  all  material,  whether  or  not  the 
plahitiff  had  notice  of  the  ezecntion.  The  plaintiff,  therefore, 
an  actual  levy  haying  been  proyen,  would  not  haye  been  at  all 
benefited  by  thefindmg  of  the  jury,  that  he  made  his  purchase 
without  hoticd  of  the  issuing  of  an  execution.  The  judge, 
therefore,  properly  declined  to  submit  the  question  to  the  jnty. 
The  judgment  appealed  from  should  be  i^rmed. 

Ikobahak,  J^ — ^The  principal  question  in  tiiis  case  is,  whether 
there  was  a  yalid  leyy  on  the  silks  in  controyersy.  If  there 
was,  and  it  was  not  abandoned  by  the  sheriff  afterward,  the 
plaintiff  could  not  recoyer. 

That  there  was  a  sufficient  leyy  as  against  the  debtors  in 
the  execution  there  can  be  no  doubt  This  was  so  held  in  Both 
1^.  Wells,  29  N.  Y.  471 ;  affirming  41  Bari.  194.  In  that  case 
the  sheriff  went  to  the  store  of  the  defendant  in  the  execution, 
flaw  the  goods  there.  The  sheriff  showed  the  execution  to  the 
debtor,  who  told  him  he  need  not  leyy,  but  would  pay  in  a  few 
days.  Sheriff  told  him  he  could  hold  his  leyy,  but  would  giye 
him  time  to  pay.  This  was  all  that  was  done,  and  Seldeit,  J., 
says:  ^ The  goods  being  present  and  within  the  power  of  the 
fiienBf  these  circumstances  constituted  such  an  exercise  of  do- 
minion oyer  them  as  amounts  to  a  leyy,  at  least  as  against  the 
defiendants  in  the  execution.''  Green  t^.  Burke,  23  Wend.  490; 
Barker  v.  Binninger,  14  N.  T.  270. 

I  consider  that  case  so  conclusiye  as  to  the  sufficiency  of  the 
leyy,  so  far  as  relates  to  the  debtor,  that  it  is  unnecessary  to  ex- 
amine any  other  authorities  on  that  point.  5  Den.  619.  The 
question  then  is  what  additional  facts  are  necessary  to  make 
ottt  a  leyy  that  will  bind  property  in  the  hands  of  purchasers. 
The  statute  only  protects  purohaseis  in  good  faith,  between  the 
deliyery  of  the  execution  to  the  sheriff  and  the  acttial  leyy. 
2R  &  3G6,  §  17.  "^  The  titie  of  any  purchaser  in  good  faith 
of  any  goods  or  chattels  acquired  prior  to  the  actual  leyy  of 
any  execution,  without  notice  of  any  such  execution  being 
iasoed,  shall  not  be  diyested  by  the  fact  that  such  execution 
bad  been  deliyered  to  an  officer  to  be  executed  before  such  pur- 
ohase  was  made.''    If  the  leyy  has  been  actually  made  before 
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the  purchaiey  it  is  aa  eSeotnal  against  the  puzcfaaser  as  it  ia 
agamst  the  debtor. 

In  Bay  v.  Harcourt,  19  Wend.  495,  Kelbok,  Oh.  J.,  says : 
**  What  constiiutes  a  lery,  according  to  the  practice  in  this 
Statei  has  been  very  well  settled  and  is  not  now  open  to  dispute. 
The  officer  must  take  actual  possession,  and  for  this  purpoae 
goods  should  be  within  his  view,  and  subject  to  his  diqiofiition 
and  control.  It  is  not  necessary  that  he  should  remoye  them 
or  leave  on  assistant  in  possession.  They  may  be  left  with 
the  defendant  at  the  risk  of  the  plaintiff  or  of  the  offioer,  or 
security  for  deliTory  at  a  future  day  may  be  taken.*'  This  case 
was  approved  in  Van  Wycke  v.  Pine,  2  HiU,  666|  whean  it  it 
said :  **  To  constitute  a  valid  levy  the  goods  should  be  within 
the  view  of  the  officer,  and  subject  to  his  immediate  disposi- 
tion and  controL''  See  also  Westervelt  o.  Pickney,  14  Wend. 
123.  In  Connah  IK.  Hale,  23  W$nd.  462,  it  was  held  that  seeing 
the  goods  in  boxes,  making  a  memorandum  of  them  on  the 
execution,  and  declaring  a  seisure  of  them,  was  sufficient  to 
authorise  the  owner  to  maintain  trespass,  although  the  goods 
were  in  no  wi^  taken  away  or  inteifered  with.  In  Camp  si 
Chamberlain,  6  Ikm.  198,  Biautwt.ky,  Ch.  J.,  says:  *In  eider 
to  constitute  a  valid  levy  as  to  third  persons^  the  goods  must 
not  only  be  within  view  of  the  officer,  but  must  be  subjected 
to  his  coniroL  He  must  lake  sctual  possession,  iriiidi,  al- 
though the  goods  are  present,  csm  only  be  done  by  manttd 
sets,  or  by  an  oral  assertion  that  a  kvy  is  intended,  snd  whiA 
is  aiM|uieecvd  in  by  those  who  aie  piesent  sad  interested  in  the 
questioik  «  «  «  There  must  be  posxasoiy  acts  to  indioate  m 
Wvy,  or  it  must  be  asMtted  by  wosd  of  aaomth,  so  that  what  is 
thus  done  by  ihe  officw,  if  noi  jnsdfied  by  the  pioeei^  wiD 
SMke  him  a  u^Npasier/  In  Gnem  n  Bwke^  S3  Wmd.  4M^ 
Cowsx*  J«  says:  *^  An  acnal  mkiB^  of  the  goods 
Mcwsstfi^  imply  an  acswl  Msdong  of  tike  gesdi^  tai 
ssKk  a  tc^Nsrw  of  stfiigsi  as  is  eskmblisl  tsvedMe  tkemtstiko 
dMunm  of  the  taw."*  Asid  in  Btelasr  sk  Bismii^^  14  Jl  Tl 
n«.  JwiXSiOX>  J^  heM  a  wiavl  iaictftraM  with  the 
ei^y  was  sm  BPirnssMty  so  ^  laKli^  of  ihe  Im;.    He 

efi^  |y«n  oftM^ia  intw  of 
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luB  posaefiBion,  in  respect  to  goods  urithin  his  power,  is  an 
actual  taking  posseorion  of  them.'' 

From  this  examination  of  the  cases  there  can  be  no  difficnlty 
in  ascertaining  what  constitutes  a  valid  leyy  either  against  the 
debtor  or  against  any  persona  claiming  title  through  him  to 
the  property: 

First,  the  property  must  be  in  the  view  and  under  the  control 
of  the  ofBcer. 

Second,  the  officer  must  take  possession  of  the  property 
either  by  removing  or  by  an  oral  declaration  that  a  levy  is  in- 
tended, and  that  .the  officer  claims  to  hold  the  goods  under 
0uch  levy. 

Third,  an  inyentory,  or,  at  least,  a  memorandum  of  the  levy 
ibould  be  made  at  the  time. 

Fourth,  leaving  the  goods  in  the  possession  of  the  debtor 
nntil  the  sale,  is  at  the  risk  of  the  officer,  but  does  not  invali- 
date the  levy. 

The  fiicts  proven  in  this  case,  in  my  judgment,  show  a  suffi* 
cient  levy  on  the  part  of  the  sheriff,  to  hold  the  property  even 
against  a  subsequent  bona  fide  purchaser.  He  went  into  the 
store  where  the  property  was,  looked  at  it  sufficiently  to  ascer- 
tain the  character  of  the  goods  before  him,  informed  the  debtor 
that  he  had  an  execution  against  him,  and  when  the  debtor 
remonstrated  as  to  the  regnkirity  of  the  execution,  he  insisted 
on  the  necessity  of  his  making  a  levy.  When  the  debtor  still 
asked  for  time  to  see  his  counsel,  the  officer  was  willing  to  give 
him  time  to  see  his  counsel,  but  still  insisted  on  the  perform- 
ance of  his  duty  in  making  the  levy ;  and  in  his  presence  took 
up  a  piece  of  paper  and  made  an  inventojy  of  the  articles  levied 
on,  which  he  placed  within  the  execution,  and  indorsed  upon 
fhe  process  the  &ct  of  having  levied  that  day  on  the  stock  of 
goods. 

I  am  at  a  loss  to  see  what  other  acts  the  sheriff  could 
have  done  to  make  the  levy  more  valid,  except  to  remove  the 
goods  from  the  debtor's  possession.  Had  such  removal  taken 
place,  then  no  doubt  would  have  been  expressed  as  to  the 
validity  of  the  levy.  So  long  ago  as  the  case  of  Butler  v. 
H aynard,  11  Wend.  548,  it  has  been  held  that  leaving  the  prop* 
erty  in  possession  of  the  debtor  for  a  reasonable  time,  and 


178  NEW  YOBS 

Bond  «.  Willet. 

without  an  improper  motive,  after  the  levy,  was  not  frauda- 
lenty  bat  the  rights  of  the  plaintiff  and  officer  remained  in  fall 
vigor.  It  is  not  necessary  that  the  officer  should  measare  or 
weigh  the  goods,  or  ascertain  the  exact  quantity  of  each  before 
the  levy  is  complete.  That  he  can  do  afterward,  if  necessary, 
before  the  sale. 

It  is  urged  by  the  appellant's  counsel  that  there  is  no  evi- 
dence that  the  silks  in  controversy  were  in  sight  at  the  time  of 
the  levy.  There  is  no  proof  that  they  were  not  The  inven« 
tory  made  contains  fifiy  pieces  of  silk  (black  and  colored) ; 
and  in  the  absence  of  any  evidence  to  Uie  contrary,  the  pre- 
sumption is  that  they  were  before  him.  If  the  plaintiff  in<* 
tended  to  rely  on  this  ground  he  should  have  shown  that  the 
silks  in  question  were  not  in  the  store  when  the  levy  was 
made. 

There  is,  however,  another  bet  in  this  case  which  should 
estop  the  plaintiff  firom  denying  that  these  goods  were  a  pari 
of  those  levied  on  at  that  time  by  the  officer.  In  order  to 
enable  the  plaintiff  to  dispose  of  the  stock  of  goods  he  agreed 
with  the  officer,  if  he  would  abandon  the  levy  on  the  lesi'* 
due  of  the  goods,  he  would  lay  out  these  silks  as  the  silkB 
to  be  taken  under  the  execution.  He  said  fihej  were  snScieiit 
for  that  purpose*  tied  them  up  himself,  and  agreed  to  bid  for 
tli»n,  if  soUL  enough  to  satisQr  the  exeeatioii.  Afttf  having 
obtained  a  release  of  all  the  other  property  covered  by  the  levy, 
it  is  too  late  for  the  plaintiff  to  urge  that  the  silks  lie  penoaded 
the  officer  to  hold  under  his  levy  wne  not  a  part  of  the  goods 
ohginally  seiied  by  thenk^ 

The  case  d^nded  entirely  upon  tiie  validity  of  tlie  levy, 
and  on  this  point  there  was  but  one  witneas^  and  his  atafte- 
ment  was  nncontradieted.  It  becaiae  a  qwstkm  of  law 
whether  the  levy  was  sofficienc  and  there  wns  no  qneatnm  of 
foet  to  go  to  the  jury.  The  cooit  properiy  infracted  Ike  jnij 
to  find  for  the  defondant 
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The  judgment  Bhould  be  aflSrmed,  with  costs. 

All  the  judges  concurred. 

Judgment  affirmed  with  costs,  and  ten  per  cent  damages. 


BOWYEB  V.  SCHOFIELD. 

September,  1880. 

In  an  action  in  a  jastiee's  eoart  for  injaries  to  real  property,  if  the  title  of 
neither  party  is  disputed,  oTidence  giyen  concerning  title  does  not  oa«t 
the  joitice  of  jariediction* 

The  qaeation  where  a  stream  ought  to  nm  does  not  necefleariljr  inTolve 
titlo.t 

*  Beside  authorities  in  the  text,  see  also  Main  v.  Cooper,  25  JT.  F.  160 ; 
affirming  26  Barb,  468 ;  Bellows  v.  Sackett,  15  Jd.  96 ;  Fredonia,  Ac 
Plank  Boad  Co.  «.  Wait,  27  Id,  214 ;  Balja  «.  Bawlejr,  87  Hate.  Pr.  120 ; 
Eagle  0.  Swayse,  2  Daly,  140. 

f  In  a  similar  case,  where,  however,  the  question  was  whether  one 
party  had  a  preecriptiTe  right  to  use  a  well  on  the  premises  of  the  other, 
it  was  held  that  the  title  to  land  was  in  question,  and  the  justice  had  no, 
jurisdiction.  Gage  «.  Hill,  43  Bafb,  44  S.  P.,  Bathbone  e.  McConnell, 
21  N.  F.  466, 468.    Compare  O'Donnell «.  Brown,  8  Lam,  474. 

The  following  questions  have  also  been  held  to  iuTolTe  title : 

Property  in  growing  trees.  Powell  «.  Bust,  8  Barb.  667;  S.  C,  1 
Cods  R.  N,  8. 172. 

The  right  to  recover  rent  reserved  on  a  grant  of  land  in  fee.  Main  •• 
Cooper,  25  N.  F.  180 ;  affirming  26  Barb,  468. 

A  right  of  way  asserted  as  easement  Little  v.  Denn,  84  K,  F.  458 ; 
Alleman  •.  Dey,  49  Barb,  641. 

The  actual  possession  of  land  is  not  a  question  of  title.  Fredonia,  &c 
Plank  Boad  Co.  v.  Wait,  27  Barb,  214 ;  Muller  v.  Bayard.  15  A».  Pr.  449 ; 
Heintz  e.  Dellinger.  28  ffow.  Pr.  89 ;  Burnet «.  Kelly,  10  Id.  406 ;  Squires 
«.  Seward,  16  Id.  478. 

A  question  of  location  under  undisputed  deeds,  depending  only  on  ac* 
curacy  of  measurement,  is  not  a  question  of  title.  Heiutx  v,  Dellinger^ 
98  Haw.  Pr.  89.  But  compare  Hinds  v.  Page,  6  Abb.  Pr,  If.  8.  58,  where 
a  question  of  boundary  involved  title. 

The  question  of  the  existence  of  a  license  does  not  involve  title.  Bur- 
net V.  Kelly,  10  How.  Pr,  406.  and  cases  cited  ;  Turner  v.  Van  Biper,  49 
H^w.  Pr.  38 ;  Muller  v.  Batard,  15  Abb.  Pr,  449  ;  William,  Earl  of  Craven, 
12 
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A  Jodj^ent  in  a  iostice's  ooart,  in  an  action  for  treBpaas  in  entering 
plaintiff's  land  to  abate  an  alleged  nuiflance,  consisting  in  tnniing  a 
stniLm  ol  water  on  to  defendant's  land,  is  admissible,  and,  U  se&ms, 
conclasive,  in  an  action  bj  defendant  to  recover  damages  for  the  nuis- 
ance, if  both  actions  involve  the  same  issues.* 

Isaac  Bowyer  sncd  TTri  Schofiold  in  the  supreme  court,  to 
recoTer  damages  for  injuries  occasioned  by  an  alleged  diversion 
o(  a  stream  of  water  from  the  land  of  the  defendant  on  to  the 
land  of  the  plaintifil 

The  parties  owned  adjoining  lands,  through  which  a  stream 
of  water  flowed ;  and  Schofield,  by  the  construction  of  dams, 
.diverted  the  water,  and  caused  it  to  overflow  the  land  of  Bow- 
yer. Bowyer  entered  Schofield's  premises  and  abated  the  dam, 
whereupon  Schofield  sued  Bowyer  in  a  justice's  court  for  tres- 
pass. Bowyer,  the  defendant  in  that  suit,  in  his  answer,  in- 
terposed a  general  denial,  and  also  alleged  that  he  entered 
solely  to  abate  a  nuisance  by  removing  the  dam  that  Schofield 
had  erected. 

Bowyer,  having  prevailed  in  his  defense  in  that  action, 
brought  the  present  action  for  the  damages  to  his  land  by  the 
overflow. 

This  action  was  originally  commenced  in  a  justice's  court, 
and,  upon  a  plea  of  title  being  interposed,  was  there  discontin« 
ued  and  recommenced  in  the  supreme  court 

On  the  trial  of  the  present  action,  the  plaintiff  produced  evi- 
dence that,  in  the  suit  in  a  justice's  court,  instituted  by  this 
defendant,  Schofield,  against  this  present  plaintiff,  Bowyer,  the 
questions  at  issue  in  this  cause  had  been  litigated  and  adjudi- 
cated, and  that  it  had  been  decided  that  the  defendant  had  no 
right,  by  dams  or  obstructions,  to  turn  the  water  from  his  land 
on  to  the  lands  of  the  plaintiff.  This  evidence  consisted  of  the 
judgment  of  the  justice,  and  of  his  testimony  as  a  witness.    On 


«.  Price,  58  Barif.  442.  And  see  Babcock  v.  Utter,  p.  27  of  this  toL,  aa  to 
the  distinction  between  title  and  license. 

As  to  actions  for  deceit  respecting  title  to  land,  see  Taylor  •.  SooTille, 
54  Barb.  84  ;  White  fj.  Seaver,  25  id.  285. 

♦  Compare,  however,  Goodale  e.  Tuttle,  29  if.  T.  459 ;  affirming  41 
Barb.  194 ;  where  the  issues  were  held  dlflbrent.  the  stream  being  de- 
seribed  as  surface  water  in  one  suit,  and  in  the  other  as  a  drain. 
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cross-examination,  he  testified,  that  he  ''tried  the  snit  as  to 
where  the  right  to  have  the  water  flow  was ;  and  decided  where 
it  ought  to  mn,'  according  to  the  evidence.'' 

The  defendant  objected  to  this  evidence,  on  the  ground  that' 
it  was  immaterial ;  and,  after  the  justice  had  testified  as  to  thiat- 
nature  of  his  decision,  defendant  moved  to  strike  out  the  ey&'' 
dence  relating  to  the  judgment,  on  the  ground  that  the  ju^' 
ment  did  not  establish  the  right  of  the  plaintilTas  to  where  the 
stream  ought  to  run ;  that  the  justice  had  no  jurisdiction  to 
try  the  question  of  right  as  to  the  coarse  of  the  stream ;  and 
tbat  it  appeared  from  the  docket  of  the  justice,  that  the  defend* 
ant  had  appealed  from  the  judgment.  It  did  not  appear  thift^ 
the  title  of  either  partj  to  his  land  was  questioned  in  that 
suit  It  appeared,  however,  that  the  uppeal  from  the  judgmen^t 
was  stiU  pending  and  undetermined. 

The  court  overmled  these  objections,  and  defendant  ex«- 
oepted. 

The  court  held,  that  the  fbrmer  trial  and  judgment  on  'tiid 
same  question  as  that  litigated  in  this  case^-^namely,  that  th^ 
original,  natural  and  rightful  bed  and  diannel  of  the  stream  iti 
question  was  across  the  land  of  the  defendant,  to,  upon  and 
through  the  land  of  the  plaintiff^  in  the  course  and  directioit 
in  which  the  same  flowed  at  the  time  and  times  complained  of, 
< — settled  the  right  of  the  parties,  and  the  defendant  could  not, 
in  this  action,  again  litigate  the  same.  The  court  instructed 
the  jury  that  the  plaintiff  was  entitled  to  recover,  to  which  in- 
struction the  defendant  excepted,  and  the  jury  found  a  verdict 
fbr  the  plaintiff 

Tlie  supreme  court,  at  general  term,  affirmed  the  judgment 
holding  that  the  judgment  in  the  justice's  court  was  conclusive 
in  this  action,  being  a  former  adjudication  between  the  san^ 
parties  on  the  precise  point  in  dispute ;  and  that  the  justice 
had  jurisdiction  of  the  cause,  since,  as  the  court  held,  there  was 
no  question  of  disputed  title  in  the  justice's  suit 

Defendant  i^pealed  to  this  court 

Jolm  W.  Dininny,  for  plaintiff,  respondent— The  justice,  iiif 
the  case  of  Schofield  v.  Bowyer,  had  jurisdiction  of  the  parties 
and  the  subject  matter  of  the  action,  and  the  judgment  in  that 
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action  is  conclosiTe  here.  Gardner  v.  Backbee,  3  Gno.  120 ; 
Eingsland  v.  Spalding,  3  Barb.  Ch.  341 ;  Mitchell  v.  Hawlej^ 
4  DerL  414 ;  Bart  v.  Stemborgh,  4  Cow.  550.  There  is  no  ob- 
jection to  a  justice  rendering  judgment  although  the  title  to 
land  is  in  question,  if  the  defendant  does  not  expressly  dispute 
it  on  the  triaL  Browne  v.  Scofield,  8  Barh.  239-241 ;  Adams 
V.  Beach,  6  HUl^  271 ;  Koon  v.  Mazusan,  Id.  44;  Adams  «. 
Biyers,  11  Barh.  390. 

O.  T.  Spencer,  for  defendant,  appellant — ^The  judgment 
of  the  justice  inY<dyed  the  question  of  title  to  real  estate,  and 
was  therefore  void.  Code,  |§  54-62 ;  Ashley  v.  Ashley,  6  Gush. 
70 ;  Watts  v.  Kinney,  23  Wend.  484 ;  Hill  v.  Newman,  5  CaL 
446 ;  Bathbone  v.  McOonnell,  21  JUT.  Y.  466 ;  Haight  v.  Prioe^ 
Id.  241 ;  Angel  on  Watercourses,  4,  01,  207,  348 ;  Oalbome  v. 
Richards,  13  Mass.  420;  2  Cow.  S  H.  Nates,  826;  Comyn's 
Dig.  Estoppel,  E ;  Richardson  v.  City  of  Boston,  19  How.  U.  & 
268;  Arnold  v.  Arnold,  17  Pick.  4;  Blin  t;.  Campbell,  14 
Johns.  432;  Eintz  v.  McNeal,  1  Den.  436.  The  right  im 
respect  to  the  watercourse  involyes  a  question  of  title  to  land 
which  a  justice  of  the  peace  cannot  try,  equally  as  much  as  a 
right  to  a  mere  easement  The  appeal  suspended  the  efEiect  of 
the  judgment 

PlEOKHAK,  J^^It  lies  with  ihe  party  alleging  error  aflirm- 
atiyely  to  show  it  If  any  presumptions  are  made  they  are 
always  in  aflSrmanoe  of  a  judgment 

In  the  case  at  bar  it  nowhere  appears  that  the  title  of  either 
jmrty  in  the  justice's  court  was  disputed  or  denied ;  in  suah 
case.  If  eyidence  be  giyen  of  title,  it  does  not  oust  the  justicw 
of  jurisdiction.  Koon  v.  Mazuzan,  6  SHI,  44;  Adams  v.  Beadi, 

Id.  271. 

Had  it  been  disputed,  tiie  party  insisting  upon  the  inyalidity 
of  the  judgment  should  haye  proyed  that  te^t  The  justice 
testified  that  he  decided  where  the  stream  ought  to  run  accord- 
ing to  the  eyidence.  If  there  had  been  but  one  witness^  and 
he  sworn  for  the  plaintiff  in  that  suit  (defendant  in  this)  and 
testifying  without  objectipn,  this  testimony  of  the  justioe 
would  haye  been  strictly  true.    It  is  no  answer  to  say  tiiat  the 
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court  held  the  judgment  conclnsiyey  and  reftised  to  hear  any 
eridence  to  impeach  or  contradict  it  The  defendant  took  no 
^ception  to  that  decision,  and  therefore  acquiesced  in  it 
There  was  suflScient  uncontradicted  evidence  to  warrant  the 
^Qrection  given  by  the  court  to  the  jury  in  favor  of  the  plain- 
tiff, entirely  irrespective  of  the  judgment  If  it  proved  noth- 
ing— if  it  were  entirely  immaterial,  it  affirmatively  appean 
that  it  did  no  legal  harm.  The  jury  did  not  consider  it,  as 
nothing  was  left  for  their  consideration.  The  court  ordered  a 
verdict  for  the  plaintiff.  True,  the  court  refused  to  hear  evi- 
dence as  to  the  true  course  of  the  stream ;  but  if  the  defendant 
was  satisfied  with  and  acquiesced  in  it,  this  court  cannot  r^ 
view  that  ruling.  Had  the  defendant  excepted  to  that  ruling, 
then  the  question  would  have  been  presented  whether  such  a 
judgment  upon  an  undisputed  point  of  title  (if  title  be  in- 
volved) was  conclusive  as  to  the  title  in  another  suit  That 
question  is  not  now  here.  The  question  where  the  stream 
ought  to  run  might  perhaps  involve  title  to  land  (Eintz  9. 
McNeal,  1  Den.  436 ;  Watts  t^.  Kinney,  23  WetuL  484 ;  affirmed 
in  6  ffiUf  82);  or  it  might  not  Bathbone  v.  McConneU, 
21  JV:  F.  466 ;  affirming  20  Bart.  311 ;  Haight  v.  Piioe,  21 
ir.  Y.  241 ;  Ehle  v.  Quaokenboss,  6  EiXL,  537. 

Davibs,  Oh.  Z.  [After  stating  the  fiicts  above.] — But  two 
questions  are  presented  for  consideration,  and  the  first  is  as 
to  the  conclusiveness  of  the  judgment  before  the  justice 
upon  the  rights  of  the  parties.  The  question  raised  and 
litigated  in  both  actions  were  identical,  and  based  upon  the 
right  of  the  defendant  to  build  and  maintain  the  dams.  The 
litigation  in  each  action  was  between  the  same  parties ;  and  the 
judgment  of  a  court  having  jurisdiction  of  the  parties  and  of 
the  subject  matter  of  the  action  is  conclusive,  until  reversed, 
upon  the  parties  thereto  and  their  privies.  Freer  v.  Stotenbur  ;* 
Kerr  r.  Hays,  35  N.  Y.  331 ;  Burt  t^.  Stemburgh,  4  Oiw.  559^ . 

A  judgment  of  a  justice  of  the  peace,  in  a  case  of  whiQb^  he 
has  jurisdiction,  is,  while  unreversed,  for  every  purpose,  ds  con- 
clusive, between  the  parties,  as  that  of  the  highest  court  of 
record  in  the  State.    Mitchell  v.  Hawley,  4  DpiiAlk. 

*  Reported  in  this  091&0S.  -^ 
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The  learned  counBel  for  the  appellant  is  mistaken  in  the  a^ 
sumption  that  the  determination  of  the  action  in  the  justice's 
conrt  necessarily  inyolyed  a  question  of  title  to  land.  This 
court  held  in  Bathbone  t^.  McConnell,  21  iVI  P.  466,  which  was 
#n  action  for  diverting  a  watercourse,  that  no  claim  of  title  to 
]and  i^ae,  so  as  to  giye  the  plaintiff  costs  under  section  304  of 
the  Code,  when  he  recovered  less  than  fifty  dollars  damages.  It 
jras  observed,  in  the  opinion,  that  it  was  no  way  essential  to 
the  defendants  that  they  should  have  an  estate  in  the  land  ben- 
.^fited  by  the  easemeni^  or  that  their  right  should  extend  in 
jpoiut  of  time  one  moment  beyond  the  commencement  of  flie 
fuit 

Although  a  mere  revocable  license  would  be  enough  to  estab- 
,Iish  a  defense,  still  they  might  have  set  up  a  grant,  or  a  title  by 
prescription,  to  a  right  to  divert  the  waters  of  the  stream,  if 
such  was  the  nature  of  their  claim.  This  would  have  been  an 
^easement  burdening  the  plaintiff's  premises  for  the  benefit  of 
the  lands,  for  the  advantage  of  which  the  diversion  was  made. 
Jt  such  a  grant  or  prescription  had  been  set  up  it  would  have 
entitled  the  plaintiff  to  costs  under  the  provisions  of  the  Be- 
vised  Statutes.  In  the  action  in  the  justice's  conrt  it  was  de- 
cided where  the  stream  ought  to  run,  and  that  decision  was 
binding  and  conclusive  upon  the  defendant  until  reversed.  He 
cannot  now  set  up  in  this  action  that  the  stream  ought  to  run 
jm  a  different  channel  firom  that  established  in  that  action  as 
Its  proper  and  Intimate  channeL 

.  But  by  section  59  of  the  Code  of  Procedure,  if  it  should  ^>- 
pear  on  the  trial,  firom  the  plaintiff's  own  showings  that  the 
titie  to  real  property  did  come  in  question,  yet  the  justice  is  not 
required  to  dismiss  the  action,  unless  such  titie  shall  be  dis- 
j^ted  by  the  defendant.  The  defendant  has  not  shown  af- 
firmatively that  the  title  to  land  did  come  in  question  on  that 
Wid.  The  plaintiff,  in  his  complaint  before  th6  justice,  alleged 
a  trespass  upon  his  close,  but  the  defendant  admitted  in  sub- 
stance that  the  premises  were  the  dose  of  the  plaintil!^  but 
dohned  the  right  to  enter  upon  the  same  for  the  purpose  of 
Sbao^g  the  course  of  the  stream.  The  defendant  did  not, 
therefore,  i|i  bis  answer,  set  forth  any  matter  showing  that  title 
to  real  property  would  come  in  question.    No  undertaking 
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oould,  therefore,  properly  be  given  or  was  given,  pnrsuant  to 
wstima  56  and  57  of  the  Code ;  and  seetion  58  dechures  that  if 
the  nndertaking  be  not  delivered  as  therein  provided  for,  the 
jiottioe  shall  have  jorisdiction  of  the  cause,  and  the  defendant 
diaU  be  precluded  in  his  defense  from  drawing  the  title  in 
ion.  The  defendant  is  now  too  late  in  setting  up  the 
of  title  to  real  property  in  that  action.  If  any  such 
jpwatinn  was  {Mresented  in  that  case  it  was  to  be  availed  of 
efther  at  the  time  of  answering  (nt  upon  the  triaL  If  at  ihe 
fbrmer  period,  ibeo  the  jnstiee  could  be  ousted  of  jurisdiction 
of  the  cause  in  the  manner  pointed  out  in  the  Code.  If  the 
<qpiestion  of  title  of  the  plaintiff  appeared  on  the  trial,  and  the 
defendant  did  not  dispute  it,  then  the  justice  was  to  proceed 
with  the  action.  The  provisions  of  the  Revised  Statutes  are 
identical  with  section  59  of  the  Code.    See2Ji.S.  237,  §  63. 

In  Koon  r.  Masuzan,  6  Hitt,  44^  it  was  held,  that  although 
li  appeared  on  a  trial  in  a  justice's  courts  from  the  plaintiff^s 
own  showing,  that  the  title  to  lands  is  in  question,  and  the 
juitioe  improperly  refused  to  dismiss  the  cause,  his  judgment 
will  not  be  void  for  want  of  jurisdiction,  but  only  voidable  for 
error.  It  was  also  held  that  the  justice  may  properly  proceed 
and  render  judgment,  notwithstanding  evidence  of  title  to 
lands  be  given  by  the  plaintiff  if  the  defendants  do  not  ex- 
pressly dispute  such  title,  nor  move  to  have  the  cause  dis- 
missed. CowBir,  J^  in  the  opinion  of  the  court,  says :  '^  But  it 
is  plain  that  the  statute  does  not  mean  to  deprive  the  justice 
of  jurisdiction  absolutely.  It  leaves  him  to  judge  whether  the 
title  be  in  question  or  not,  and  if  he  mistake,  the  judgment  is 
Toidable  for  error,  not  void  for  want  of  jurisdiction.  It  fol- 
lows, I  think,  that  if  the  party  will  entitle  himself  to  a  dis- 
missal, he  must  call  the  justice's  attention  specifically  to  the 
€>bjection  by  at  least  disputing  the  title  claimed.  If  he  omit 
tl^  it  is  a  waiver  and  a  virtual  assent  that  the  evidence  of  title 
shall  be  received;  and  that  the  title  as  made  out  shall  pasa 
without  being  drawn  into  dispute."  So,  also,  Adams  v.  Beach, 
6  ffiU,  27L 

In  Browne  t^.  Scofield,  8  Barb.  239,  the  court,  by  T.  A. 
JOHVBOV,  Justice,  said,  reibrring  to  Koon  v.  Masuzan,  supra, 
tbsi  it  was  there  held  that  a  party  to  entitle  himself  to  a  dia- 
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missaly  mast  call  the  jastioe's  atteniioti  qpecmlly  to  the  objec- 
tion, by  at  leaat  disputing  the  title  olaimed,  or  he  will  be 
deemed  to  assent  to  the  eyidenoe  being  leceived,  and  will  not 
be  heard  afterward  to  object  In  that  case  the  title  was  not  dia- 
patedy  and  nothing  was  set  np  to  give  the  justice  any  fidr  notice 
that  the  defendant  was  disputing  or  contesting  in  any  way  the 
plaintiflTs  right  or  title.  And  it  was  said,  that,  it  that  mt  had 
turned  upon  this  question,  the  court  would  hate  no  hesitatioii 
in  saying  that  the  right  was  not  disputed  or  the  objection  taken 
distinctly  enough  to  apprise  the  justice  fiairly  of  its  object 
That  there  is  no  objection  to  a  justice  rendering  judgment,  al- 
though the  title  to  lands  is  in  question  if  the  defendant  do  not 
expressly  dispute  it  on  the  trial  Be&rring  to  Adams  «.  Bead^ 
9upra. 

In  Adams  t;.  Rivers,  11  Barb.  390,  it  was  held  that  when  a 
complaint  in  a  justice's  court  is  so  drawn  that  the  defendant 
oan  set  up  title  in  his  answer,  and,  on  giving  the  requisite  se- 
eurity,  oust  the  justice  of  his  jurisdiction,  but  omits  to  set  up 
title,  the  justice  retains  his  jurisdiction,  and  the  defendant  will 
be  precluded  from  drawing  it  in  question  on  the  trial.  WiL- 
iAXDy  J.,  in  the  opinion  of  the  court,  says :  ^*  The  complaint 
Was  so  drawn  that  the  defendant  could  have  set  forth  in  his 
answer  any  matter  showing  that  title  would  come  in  ques- 
tion, and  thus,  by  giving  the  requisite  security,  oust  the  justice 
ef  jurisdiction.  He  lailed  to  do  so,  and  therefore  the  justice 
retained  jurisdiction  of  the  cause,  and  the  defendant  was  pre- 
cluded in  his  defense  from  drawing  the  title  in  question.  •  •  •  • 
If  the  title  to  land  was  brought  in  question  at  all,  it  aiqpeared 
on  the  face  of  the  complaint  The  defendant,  having  feiled  to 
take  that  objection  at  the  joining  of  the  issue  and  to  give  the 
required  security,  was  precluded  from  raising  it  .as  a  defense 
on  the  trial.  Section  50  is  applicable  only  to  those  caaea 
when  the  defendant  was  not  ^>prised  by  the  nature  of  the  ac^ 
tion  that  title  would  be  in  question,  and  where  it  first  ap- 
pears by  the  plaintiflTs  own  showing  on  the  trial,  that  it  is  in 
question.  In  such  case,  if  the  defendant  disputes  the  title;,  the 
justice  is  required  to  dismiss  the  action.'^ 

These  observations  are  applicable,  with  force,  to  the  case  at 
bar,  and  effectually  dispose  of  the  defendant's  olijeotion  that 
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the  judgment  in  the  josticc's  court,  between  these  parties,  was 
not  a  bar,  on  the  ground  that  the  justice  had  not  jurisdiction 
of  the  action  in  whidi  it  was  rendered.  As  already  observed, 
that  objection  cannot  now  be  taken,  for  the  jieriod  has  elapsed 
for  setting  up  that  the  title  to  real  property  was  involyed  there* 
IB.  If  this  question  i^peared  by  the  pleadings,  it  was  to  be  in- 
terposed at  the  time  of  joining  issue,  and,  n  addition,  security 
was  to  be  given :  if  it  appeared  on  the  trial,  and  was  not  dis- 
puted, jurisdiction  was  not  ousted.  Then  in  either  contingency, 
the  parties  are  now  precluded  from  setting  it  up. 

It  follows  that  the  justice's  judgment  was  legal  and  valid, 
and  the  rights  determined  by  it  could  not  again  be  opened  for 
contest,  and  the  judgment  appealed  firom  must  be  affirmed, 
with  costs. 

All  the  judges  concurred,  except  Mobgak,  J.,  who  dip 
sen  ted. 

Judgment  affirmed,  with  costs. 


BRAND  V.  POOHT. 

June,  1807. 
AffliBlag  8  BdU,  OS;  8.O.,  SO  Bam.  It,  818. 

Under  the  provirion  of  the  statate  of  frauds,— declaring  that  a  sale  of 
penonal  propertj  for  fiftj  dollars,  or  more,  without  writing  or  part 
payment,  ia  Told,  onless  the  bajer  shall  accept  and  receive  part  of  the 
gooda^— there  most  be  a  delivery  by  the  seller,  with  intent  to  vest 
the  right  of  possession  in  the  bayer,  as  well  as  an  actual  acceptance  by 
the  latter,  with  the  Intent  of  taking  possession  as  owner. 

If  the  buyer  obtains  a  bill  of  lading  from  the  seller,  without  any  in- 
tention on  the  part  of  the  seller  to  deliver  it,  and  insists  on  retaining 
possession,  against  the  remonstrance  of  the  seller,  he  cannot  avail  him- 
self of  it  to  make  out  his  title. 

Obristian  Brand  sued  Hiram  Focht  and  Bobert  Gunson,  in 
the  New  York  snperior  court,  to  recover  possession  of  a  boat- 
load of  coaL 

The  complaint  arerred  that  the  plaintiff  was  the  owner 
of  one  hundred  and  seventy-two   tons  of  coal,  laden    on 
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boaid  the  baige  Ocesu  Qaaen;  that  the  deibiidante  became 
poflBesaed  of  the  »me,  and  detained  it  ttom  the  plain  tiff, 
wherefore  plaintiff  demanded  that  the  defendants  ehonld 
deliver  the  same  to  him  or  pay  him  the  valne  th«m)C  The 
defendants  denied  ail  the  aUegationa  of  the  complaint^  and 
set  np  that  the  property  in  question  belonged  to  two  other 
persons.  On  the  trial  it  appealed  tlukt  in  Hareh,  1868, 
the  plaintiff^  who  was  a  coal  deaki^  pnrchased  of  the  dsfend- 
antsy  also  dealers  in  ooal,  a  boat-load  of  coal,  and  flie  prioe 
agreed  on  was  six  doUan  a  ton.  ''It  was  to  be  deliTeied  in 
from  tspelye  days  to  two  weeks — within  two  weeka**  The  coat 
did  not  arriye  in  the  city  of  New  York  until  May  8.  The 
defendants  then  proposed  to  ^U  the  coal  to  the  plaintiff  at 
six  dollars  and  fifty  cents  per  ton,  and  made  oat  a  bill  there- 
for, amounting  to  seven  hundred  and  seventy-four  dollars,  and 
annexed  it  to  the  bill  of  lading  for  the  cool,  and  ssnt  the  same 
by  their  clerk  to  the  plaintiff,  telling  him  he  could  have  the 
coal  at  that  price.  Plaintiff  refused  to  receiye  and  take  it  at 
that  price,  insisting  that  he  had  purchased  it  at  six  dollars  a 
ton.  He  then  detached  the  bill  of  lading  from  the  bill  ren- 
dered, and  returned  to  the  clerk  the  latter,  but  retained  the 
bill  of  lading.  The  clerk  demanded  it  from  him,  but  he  re- 
fused to  deliver  it,  insisting  that  the  bill  of  lading  was  his. 
The  clerk  then  told  him  he  conld  not  have  thecoaL  The  plain- 
tiff then  commenced  this  action. 

At  the  trial  the  complaint  was  dismissed;  and  on  appeal  the 
judgment  of  dismissal  was  affirmed  by  the  superior  court  at 
general  term ;  on  the  same  ground  as  that  taken  in  the  opin- 
ion below.    Beported  in  3  RobL  4JiO;  S.  0.,  30  How.  Pr.  313. 

The  plaintiff  appealed  to  this  court 

Benjamin  7!  Eissanif  for  the  plaintiff,  appellant— That 
the  plaintifl^  the  consignee,  had  such  an  interest  in  the  ooal 
as  to  entitle  him  to  maintain  this  action,  cited  Fitzbugh  v. 
Wiman,9  iVr.  Y.  (5  SM.)  559;  3  Kent  Oom.  207-214,  mai^. 
p. ;  Chandler  v.  Belden,  18  Johne.  157 ;  Dows  v.  Greene,  24  N. 
r.  638-643 ;  Zachrisson  v.  Ahman,  2  Sandf.  73-74 ;  Bank  oi 
Rochester  «.  Jones,  4  N.  Y.  (4  GomeL)  497 ;  3  Kent  Corn.  21G, 
marg.;  People  t^.  Huynes,  14  fTe/Mt  565;  United  Ina.  Ck>.  «. 
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Soott,  1  Johm.  115 ;  2  Kent  Com.  499 ;  The  Merrimack,  8 
Oranch,  317-327;  2  Kent  Com.  499,  marg.  p.;  Gibson  v. 
Bterens,  8  How.  U.  8.  384 ;  Stanton  v.  Small,  3  Sandf.  230.  As 
to  the  statute  of  frauds ;  McKnight  t^.  Dunlop,  5  N.  Y.  (1  SeUL) 
637 ;  Waldron  v.  Eomaine,  22  N.  Y.  368 ;  Bontwell  v.  O'Keefe, 
32  Barl.  434;  Gray  v.  Dayis,  10  N.  Y.  (6  Seld.)  285.  That 
the  sale  was  without  condition;  Smith  v.  Lynes,  5  N.  Y. 
(1  Seld.)  4L  That  plaintiff  had  a  good  cause  of  action  against 
Gonson;  3  Kent,  214;  Fitshugh  v.  Wiman,  9  iV.  Y.  (5  Seld.) 
669.  Equally  against  defendant  Focht ;  Latimer  t;.  Wheeler, 
80  Barb.  485 ;  Van  Neste  v.  ConoTer,  20  /<2.  547 ;  Nichols  v. 
Michael,  23  If.  Y.  264. 

D.  Hawldjff  for  the  defendants,  respondents ; — Citad,  as  to 
statute  of  frauds;  Shindler  v.  Houston,  1  iV.  Y.  (1  Comst.)  261; 
Ely  V.  Ormsby,  12  Barb.  570 ;  Meredith  v.  Meigh,  22  Enff.  L. 
S  JBq.dl;  Frostburgh  Mining  Go.  v.  N.  E.  Glass  Co^  9  CusJi. 
115 ;  Jones  9.  Bradner,  10  Barb.  193.  As  to  the  effect  of  the 
bill  of  lading  and  its  deliyery ;  Bank  of  Sochester  r.  Jones,  4  i\'. 
r.  (4  Comst.)  497;  Mitchell  v.  Ede,  11  Ad.  iS  KSS8;  Williams 
V.  Allen,  12  Pick.  297 ;  Buffington  v.  Curtis,  15  Maes.  528 ; 
Fhilipa  v.  BristoUi,  2  Barn.  &  C.  511 ;  Clark  v.  Tucker,  2 
Sandf.  157 ;  Acramnn  v.  Swift,  8  Man.  Or.  £  S.  449 ;  Shindler 
ff.  Bouirton,  1  N.  Y.  (1  Comst.)  261 ;  2  Kent^  496 ;  Baker  r. 
Onykr,  12  Barb.  667 ;  Brackett  v.  Barney,  28  N.  Y.  333 ;  Ilar- 
lia  «.  Smith,  3  Ser^.  £  R20;  Seymour  v.  Daris,  2  /SanJ/.  239. 
Skat  the  consignor  had  the  ri^t  to  impose  a  condition,  on  the 
Adirery  of  the  bill  of  lading,  that  plaintiff  must  pay  six  dol- 
lan  fifty  oents;  Mitchell  v.  Ede,  11  Ad.  £  B.  S88;  Abb.  on 
Shipp.  328.  That  defendants  were  only  agents;  Clark  v.  Skin- 
lier,  20  Johns.  465 ;  and  Gunson,  an  innocent  bailee,  is  not 
liable  without  a  previous  demand;  Fuller  v.  Lewis,  3  Abb. 
/v.  383. 

Et  thb  Coubt^^Dayhs,  Ch.  J.  [After  stating  the  facts.] 
•-*Thii  case  presents  no  serious  difficulty.  The  case  of  Shind- 
kr  «•  Houston^  1  N.  Y.  (1  Comst.)  261,  is  quite  decisiye.  In 
this  oase^  as  in  that»  the  contract  of  sale  not  being  in  writing, 
and  as  no  part  of  the  purchase  money  was  paid  by  the  render 
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the  contract  was  void  by  the  statute  of  frauds  (2  R  8. 136,  §  3, 
Bubd.  3),  unless  the  buyer  "  accepted  and  received  "  the  whole 
or  part  of  the  property.  In  the  present  case  it  is  not  asserted 
that  any  part  of  the  purchase  money  was  paid,  or  that  there 
was  any  deliyery  of  the  property  in  whole  or  in  part,  except 
the  alleged  symbolical  delivery,  evidenced  by  the  bill  of  lading 
which  the'plaintiff  got  into  his  possession. 

A  delivery  of  the  property,  to  satisfy  the  requirements  of  the 
statute,  must  be  a  delivery  by  the  vendor,  with  the  intention 
of  vesting  the  right  of  possession  in  the  vendee,  and  there  must 
be  an  actual  acceptance  by  the  latter,  with  the  intent  of  taking 
possession  as  owner;  and  this  rule  can  only  be  satisfied  by 
something  done  subsequent  to  the  sale,  unequivocally  indicat* 
ing  the  mutual  intentions  of  the  parties.  Shindler  t;.  Houston, 
•upra.  Now,  it  is  quite  clear  that  these  vendors  never  did,  and 
never  intended  to,  make  any  delivery  of  the  coal  in  whole  or  in 
part,  to  this  plaintiff,  upon  the  contract  of  sale  which  he  seta 
up.  And  it  is  equally  clear  that  they  never  delivered  the  bill 
of  lading  with  any  intent  to  complete  and  perfect  the  sale. 
Nay,  it  is  very  manifest  that  they  never  intended  to  part  with 
the  bill  of  lading,  except  upon  the  condition  and  understand- 
ing that  the  plaintiff  would  purchase  the  cargo  of  coal  there- 
in mentioned,  at  the  rate  of  six  dollars  and  fifty  cents  a  ton. 
This  he  peremptorily  declined  to  do,  and  detained  the  bill  of 
lading,  against  the  remonstrance  of  the  defendant's  agent.  He 
clearly  had  no  right  so  to  detain  it,  and  now  setting  it  up  as 
evidence  of  the  delivery  of  the  coal,  under  the  contract  of  sale 
made  in  March,  is  a  fraud  upon  the  defendants.  They  never 
delivered  it  to  the  plaintiff  with  any  suoh  intent  or  for  any 
such  purpose,  and  it  cannot  now  be  permitted  to  the  plaintiff 
that  he  should  avail  himself  of  this  bill  of  lading,  thus  iooi- 
properly  retained  by  him,  to  make  a  title  in  himself  to  this 
coaL  "^^ 

The  contract  of  sale  not  being  in  writing,  as  no  part  of  the 
purchase  money  was  paid,  ana  as  there  was  no  delivery  in 
whole  or  in  part,  of  the  property  purchased,  and  no  symbolical 
delivery,  it  follows  that  the  plaintiff  was  never  vested  with  tiie 
title  to  this  coaL  He  never  had  possession  of  it»  actual  or  con- 
structive ;  he  was  not  the  owner,  and  cannot,  therefore,  main- 
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tain  this  action.  On  the  contrary,  the  evidence  conclosiyely 
established  that  the  plaintiff  was  not  the  owner  of  the  cargo 
of  coal  in  controversy,  and  that  he  was  not  entitled  to  the  pos- 
session thereof.  He  never  acquired  any  title  thereto.  This 
difficulty  is  fundamental  with  plaintiff's  right  of  recoyery,  and 
it  theretat^  becomes  unnecessary  to  examine  the  other  question 
suggested. 

The  nonsuit  was  properly  granted,  and  the  judgment  should 
be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


BEIGGS  V.  BOWE. 

December,  1868. 

^Ilioogli  mider  a  general  employment  to  lell  real  estate,  a  broker  ia  en- 
titled to  be  protected  againft  onfaimest  or  fraud,  and  the  owner  cannot 
avail  mmself  of  the  broker's  senricee  in  finding  a  purchaser,  and  then, 
bj  taking  the  negotiation  into  his  own  hands,  and  reducing  the  price, 
effect  a  sale  to  the  same  purchaser  and  refuse  to  paj  commissions  ;— 
jet,  if  the  brdLer  accept  an  emplojinent  that  makes  his  right  to  com- 
miaslons  depend  on  procuring  a  purchaser  on  specified  terms,  he  cannot 
reooyer  if  he  does  not  perform  that  senrlce,  unless  the  employer  inter- 
fered and  preyented  performance.* 

The  mere  fact  that  a  broker  intenrened  between  the  parties  to  a  negotia- 
iioii  which  was  originallj  commenced,  and  finallf  consummated,  with- 
out his  agencjr,  and,  hj  his  cooTorsation  with  third  persons,  contributed 
to  its  consummation,  does  not  entitle  him  to  commissions  when  a  sale 
at  the  price  fixed  as  theK»ndition  of  liis  employment  was  not  efTected, 
and  he  was  not  preyented  hj  his  employer  from  efTecting  a  sale  at  that 
price. 

Jsmes  A.  Briggs  and  his  partner  sued  Edward  Bowe,  in  the 

*  See  also  Barnard  e.  Monnot,  p.  106  of  this  yol. ;  Stillman  v.  Mitchell, 
t  BoU.  528 ;  Jewell  v.  Emson,  Id,  165  ;  Bedfield  e.  Tegg,  38  if.  T.  212 ; 
MoBsae.  Bieriing  81  iS.402;  and  see  92  Barb,98S;  Hollej  e.  Townaend, 
t  mU.  84 ;  8.  C,  18  B9i§.  Pr.  125 ;  Harris  e.  Burtnett,  2  Daiy,  189 ;  Smith 
e.  ftaitk,  I  iSiwiiiHf,  «tt ;  Knapp  e.  Wallace.  41  if.  F.  477 ;  Coming  «.  Gal- 
ym9BJm.9»i  UMni^m 9. OdOX, 9 Dafy,V»;  McClaye  «. Pains, 48 Jf. 
r.881. 
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Broolclyn  citj  court,  to  recorer  a  commission  <yf  one  per  c^nt 
upon  fourteen  thousand  dollars,  for  the  sale  of  a  house  and  lot 
of  the  defendant,  alleged  to  hare  been  made  by  die  plaintiflb 
as  his  brokers.  At  the  doie  of  the  testimony  upon  both  sides 
upon  the  trial,  the  court  lefoaed  to  allotr  the  plaintifflf  coun- 
sel to  go  to  the  jury  upon  the  question  whether  tlie  plaintiflb 
had  made  out  a  cause  of  action,  and  nonsuited  the  ^aintiills ; 
to  which  rulings  and  decisions  exoeptions  were  duly  taken. 

Plaintifb  appealed. 

The  facts  are  fully  stated  in  the  opinions. 

A.  Spauldingy  for  plaintiffs,  appellants ;— Cited  CSiiltoii  v. 
Butler,  1 E.  D.  Smith,  150 ;  Olentworth  v.  Luther,  21  Barb.  145 ; 
Morgan  v.  Hason,  ^  R  D.  Smith,  G36 ;  Doiy  v.  Miller,  43 
Bwrb.  529 ;  Moses  v.  Bierling,  31  N.  Y.  462. 

Oreenville  T.  Jenks,  for  defendant,  respondent 

WooDBUFF,  J. — The  testimony  given  on  the  trial  tended  to 
proTe,  that  in  June,  1857,  the  defendant  employed  Sylvester 
Hondlow,  a  real  estate  broker,  to  sell  the  house  and  lot  Na  48 
Pierrepont-street^  in  the  city  of  Brooklyn,  witii  coach-house 
attached,  and  left  with  him  the  keys  of  the  house.  Hondlow 
placed  thereon  a  notice  or  bill,  ^  For  Sale— inquire  of  8.  Hond- 
low ft  Co.** 

In  the  end  of  January,  or  in  February,  1858,  Mrs.  Sarah! 
Bayenhill  called  upon  Hondlow,  and  inquired  if  he  had: 
any  houses  to  rent,  and  the  subject  of  buying  was  mentioned. 
He  directed  her  to  Bowels.  She  wished  a  coach-house  at- 
tached to  the  premises.  She  made  some  inspection,  was  at* 
tracted  by  the  coach-house  privilege,  and  the  next  day  she 
called  on  Hondlow  for  the  keys,  and  examined  the  house,  or 
had  it  examined  by  her  family,  and  in  the  evening  returned 
the  keys,  saying  that  the  hoase  was  in  bad  order,  and  she  did 
not  like  it 

She  had  given  up  the  idea  of  purchasing  that  house,  but 
afterward,  on  or  about  March  8,  her  son  met  upon  the  ferry- 
boat, Mr.  Augustus  Bi^Iye  (wiili  whom  and  with  whose  father, 
Jacob  Bapelye,  Mrs.  Bavenhill  had  been  acquainted  for  several: 
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years).  Mr.  Bapelye  was  aware  that  Mrs.  BaTenhill  was  look- 
ing for  a  house.  A  conTersation  was  had  between  them  in  re- 
gard to  the  premises^  and  Bapelye  told  the  son  that  they  were 
cheap,  or  that  his  father,  Jacob  Bapelye,  said  the  premises 
eonkl  be  bonght  low,  apd  gave  the  son  a  memorandom  of  the 
street  and  number. 

The  same  day  the  son  wrote  to  his  mother,  sending  her  that 
memorandum,  and  adrising  her  to  call  and  see  the  property, 
and  in  the  ereniag,  on-  asking  her  if  she  had  seen  the  houses 
she  said  she  had. 

By  reason  of  the  memcNrandum  thus  receiyed  from  her  son, 
die  sent  to  Hondlow,  and  procured  the  keys  again,  and  went 
herself  and  examined  the  house,  and  called  upon  Mr.  Jacob 
Bapelye,  and  procured  him  to  examine  the  house  for  her,  to 
estimate- the  expense  necessary  to  put  the  house  in  repair,  and 
he  called  on  Hondlow  and  told  him  he  had  adyised  Mrs.  Baren- 
hill  to  offer  him  twelre  thousand  fire  hundred  dollars.  The 
idea  of  purchasing  the  premises  being  thus  reviyed  in  the 
mind  of  Mrs  Raycnhill,  and  her  son  requesting  her  to  ask 
Hondlow  to  call  at  her  house,  she  send  him  a  message  of  that 
import,  and  Hondlow  accordingly  called  upon  her  and  her  son^ 
at  their  residence,  and  the  interyiew  resulted  in  an  offer  of 
twelye  thousand  fiye  hundred  dollars  for  the  premises. 

The  next  day  defendant  called  at  Hondlow's  oflSce, ''  and  in* 
quired  about  matters,''  and  the  offer  was  communicated  to 
him  ;  he  inquired  who  it  was  that  had  made  the  offer,  and  was 
told  it  was  BayenhilL  He  said,  ^*  Send  him  to  me  i''  and  ac- 
cordingly on  the  following  Sunday  Hondlow  spoke  to  Bayen- 
bill  (the  son)  about  it,  and  he  said  he  would  call  at  his  (the 
defendant's)  store  for  some  goods,  and  perhaps  he  (the  defend- 
ant, will  mention  it^  and  that  he  thought  he  could  make  the 
arrangement  better  than  through  Hondlow.  Young  Bayen- 
hill  called  upon  the  defendant,  and  purchased  goods — the  de- 
fendant brought  up  the  subject  of  the  sale  and  purchase  of  the 
house.  Negotiation  (without  further  interference  of  Hondlow) 
was  continued  at  the  residence  of  Mrs.  Sayenhill,  by  defend- 
ant»  in  person,  and  she  purchased  the  premises  at  femrti^n 
thousand  dollars,  and  in  due  course  receiyed  a  deed  and  took 
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possession, — the  purchaser,  Hrs.  Bayenhill,  haying  neyer  seen 
or  had  any  communication  with  the  plaintifb. 

Obyionsly,  in  Uiis  narration,  no  instmmentality  of  the 
plaintiSls  in  the  matter  of  the  sale  appears,  and  the  purchaser 
was  not  aware  that  they  had  any  agency  in  the  matter.  As  be- 
tween her  and  the  defendant  (the  yendor),  so  iar  as  there  was 
any  intermediate  action,  it  was  by  Hondlow,  the  broker,  who 
first  called  her  attention  to  the  house,  on  which  was  his  bill 
adyertising  it  for  sale,  her  son,  who  was  assisting  in  the  pur- 
suit and  negotiation,  young  Bapelye,  whose  conyersation 
prompted  a  renewal  of  the  treaty,  and  Bapelye,  senior,  who 
examined  the  premises  for  her,  and  adyised  an  offer  of  twelye 
thousand  fiye  hundred  dollars. 

The  agency  of  the  plaintiffs  (who,  also,  were  real  estate 
brokers),  upon  which  their  claim  proceeds,  was  as  follows: 

In  the  fall  of  1857,  one  of  the  plaintiffii  called  upon  the  de- 
fendant (haying  learned  firom  one  Hellen,  that  he  had  the 
house  for  sale),  to  ascertain  the  price,  the  size  of  the  lot,  ftc. 
The  defendant  told  him  that  the  house  was  for  sale,  and  that 
if  he  (the  plaintiff)  sold  it,  or  found  a  purchaser,  he  would 
pay  his  commissions. 

A  proposition  for  an  exchange  appears  to  haye  been  pro- 
cured by  the  plaintiff  in  the  fall  or  winter,  but  resulted  in  no 
agreement 

After  the  intenriew  between  young  Bayenhill  and  Mr.  Au- 
gustus Bapelye,  aboye  mentioned,  in  which  the  latter  had  had 
the  conyersation,  and  handed  to  the  former  the  memorandum, 
which  he  sent  to  his  mother,  as  aboye  narrated,  Mr.  Bapelye 
went  to  the  office  of  the  plaintiA,  and  the  plaintiff  Brigga, 
haying  learned  from  Bapelye,  that  Bayenhill  wanted  to  buy  a 
house,  went  to  the  defendant's  store,  and  defendant  stated  the 
price  to  be  sixteen  thousand  dollars,  of  which  ninety-fiye  hun- 
dred dollars  might  remain  on  bond  and  mortgage.  Brigga 
mentioned  to  the  defendant  the  name  of  the  party  for  whom 
he  wanted  the  particulars,  and  the  defendant  stated  that  be 
knew  Mr.  BayenhilL 

The  plaintiff  then  left  at  Bapelye's  office  a  card  containing 
the  price,  which  he  afterward  gaye  to  young  Bayenhill ;  and 
some  days  afterward  the  plaintiff  Briggs  called  with  Bai^elje 
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•n  ToiiBg  BaTwliiII,  utd  wis  introdaced  to  him,  and  oo»- 
▼ecaed  with  him  on  the  rahject  of  the  house  and  the  probabk 
eofit  to  put  it  in  repair;  and^  at  a  snbieqtient  meeting  iridi 
young  Bayenhilly  on  the  ftny-boat^  a  like  oonTenation  was 
had. 

TTpon  these  fMts,  what  was  the  procoring  cause  of  the  sslsfP 
and  ta  whose  ageney  was  it  due  F 

This  question  the  plaintifb  are  entitled  to  haye  answered^ 
on  a  notion  for  a  nonsniti  as  fiiTorably  to  their  claim  as  the 
tastioiony  will  warrant 

I  think  it  diould  be  assumedy  that»  for  all  the  purposes  of 
Uds  cMe^  any  intercourse  with  Mr.  Barenhilli  the  son,  mn 
be  taken  in  bTor  of  the  plaintilBf,  as  if  it  had  been  with  flu 
mother,  the  purchaser  herself,  however  ignorant  she  was  of  aagf 
Hgency  of  theirs  in  the  matter;  and  that  her  son  may  be 
tfeenedy  for  that  purpose,  her  agent. 

in  my  judgment  the  pimntifi  fkiled  entir^  to  show  cottier 
tliat  they  negotiated  a  sale,  or  procured  a  purchaser. 

If  the  sale  in  tact  made,  is  not  to  be  refierred  directly  to  file 
agency  of  Hondlow,  because  he  first  directed  Mrs.  BaTenhiUSi 
attention  to  the  premises,  then  obyioudy  it  was  flie  couTersa* 
tion  of  Mr.  Augustus  Bapelye  wi&  Mrs.  Bayenhill,  and  the 
memorandum  then  handed  to  him,  whidi  set  on  foot  the  nego- 
tiation, not  with  the  plaintiIBi,  but  with  Hondlow,  which  pro* 
dueed  from  Mrs.  BaTenhiD  an  ofiSsr  to  buy,  a  reference  of  Mr. 
BaTenbiU  to  the  defendant  for  the  continuance  of  the  negotiap 
tion,  and  an  ultimate  sale  by  the  defendjiat  to  the  purchaser, 
Mrs.  BaTenhilL 

Hondlow  first  called  the  attention  of  Mrs.  BaTenhill  to  the 
pnpettj.  He  was,  and  was  known  to  her  and  her  son  as^  the 
Ikgent  for  Uie  sale.  The  nqp>tiation  had  ceased  and  she  had 
|;tTen  up  the  idea  ot  buying  it,  but  the  recommendation  of  Mr. 
Bapelye,  or  his  lather,  whom  she  knew,  induced  her  son  to  ad- 
vise its  renewal,  and  upon  that,  induced  by  that,  she  renewed 
tlie  s€|;otiaiions  for  the  purchase. 

•  The  datm  of  tiie  plaintiffs  seems  to  be  that  they  can  appro- 
priate this  act  and  conversation  of  Bapelye,  and  by  some  kind 
at  adaption  make  it  their  own. 

But  Bapelye  was  not  acting  for  them.    He  was  performing 
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an  act  of  friendship  toward  his  aoqaaintance,  Mr.  BaTenhill, 
whom  he  casually  met  Bapelye  was  not  employed  by  the 
plaintiSky  nor  by  the  defendant  He,  by  his  recommendation 
of  the  porchasey  stimulated  Mr.  BayenhUl  to  urge  his  mother 
to  renew  her  negotiations  with  Hondlow,  and  she  did  so.  Mr. 
Bapelye's  conyersation  may  haye  incidentally  operated  to  the 
adyantage  of  Hondlow,  but  it  conferred  no  rights  upon  the 
plaintifBk 

It  does  not  appear  to  haye  been  intended^  and  it  certainly 
did  not  operate,  to  lead  either  the  purchaser  or  her  son  to  treat 
with  the  plaintifb  for  the  purchase;  and  the  interyiewB  which 
the  plaintiffs  had  with  Mr.  Bayenhill,  appear  to  haye  elicited 
no  offer.  When,  at  such  interyiew,  Mr.  Bayenhill  was  told  that 
Briggs  was  agent  to  sell,  he  informed  him  that  he  had  referred 
the  matter  to  his  mother. 

In  short,  the  sale  was  due  to  the  original  employment  of 
Hondlow,  the  examination  of  the  property  by  Mrs.  ftkyenhill, 
assisted  by  Mr.  Bapelye,  senior,  stimulated  by  her  son,  who 
was  moyed  thereto  by  his  conyersation  with  Mr.  Bapelye,  junior, 
and  his  memorandum  of  the  street  and  number,  already  long 
since  known  to  Mrs.  Bapelye  herself. 

It  is,  I  think,  clear  that  eyery  step  in  the  negotiation  would 
haye  begun,  progressed  and  reached  the  final  consummation 
if  the  plaintiffs  had  not  attempted  to  interyeneu  No  one 
thing  done  therein  by  the  purchaser  can  be  traced  to  the 
plaintiJQ^  | 

The  circumstance,  that,  after  the  conyersation  with  Mr. 
Bapelye,  which  immediately  and  directly  procured  a  renewal 
of  the  negotiation  with  Hondlow,  the  plaintiff  Briggs  con- 
ceiyed  the  idea  of  taking  up  the  negotiation  with  Mr.  Bayen- 
hill, and,  with  that  yiew,  mentioned  his  name  to  the  defendant 
as  an  expected  purchaser,  is  wholly  unimportant  He  was 
not  then  in  negotiation  with  BayenhiU ;  on  the  contrary,  the 
information  receiyed  by  the  latter  from  Mr.  Bapelye,  was  then 
at  work,  produced  a  renewal  of  the  negotiations  with  Hond- 
low, which,  after  he  had  referred  Bayenhill  to  the  defendant, 
resulted  in  a  sale. 

These  yiews  are  in  no  conflict  with  Chilton  i^.  Butler,  1  R 
R  Smith,  150 ;  Moses  v.  Bieriing  31  N.  Y.  462,  nor  with  the 
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eaaet  tboee  died.  Indeed,  if  we  were.teadopt  the  doctrine  )of ' 
one  of  thcM  ctaes  (Jacobs  v.  Koltt,  2  HUL  133),  that  wher^A 
qiecified  price  18  fisped  by  an  owner,  and  %  broker  is  piromieed* 
commission  for  selling  at  Ihat  price,  and  fails,  he  is  not  e»* 
titled  to  his  commission,  althoagh,  throngh  another  broker,  i 
the  owner  sells  at  a  less  prioe,r— the  plaintifV  claim  coald  haye 
no  possil^  I^gal  foundation*  Without  discussing  the  question 
as  it  rose  upon  the  particular  drenmstances  of  that  case,! 
think  it  dear  that  the  broker  is  entitled  to  be  protected,  as 
stated  in  Chilton  v.  Butler,  against  anyuniSumess  or  frauds 
and  that  the  owner,  when  there  is  a  general  employment  to 
sdl,  cannot  aisaH  himself  of  tbe  services  of  the  broker  in  fiiii« 
ing  a  purdiaser,  and  then,  by  taking  the  negotiation  into  Ui 
own  hands,  and  reducing  his  price,  eifect  a  sale,  and  refiise  pay* 
ment  of  commissions.  And,  on  the  other  hand,  if  the  broker 
tees  fit  to  accept  an  employment,  the  just  and  &ir  import  of 
whioh  makes  his  title  to  commissions  depend  upon  his  seems 
mg  a  purchaser  on  terms  that  are  spedfled,  he  must  perform 
the  undertakings  just  as  any  party  must  perform  his  contvaet 
in  <nder  to  daim  his  commissions;  eren  then,  howerer,  tke 
cmpfeyer  may  not  interfere  and  prevent  such  performance. 

But»  without  pursuing  these  legal  questions  into  their  varl- 
OH  possiUe  qualifications,  it  must  suffice  to  say  that  the  noni- 
aoit  was  properly  ordered  upon  the  grounds  above  stated ;  and 
the  judgment  should  be  affirmed* 

ICiULBB,  Jir— This  action  was  brought  by  the  pidntiflii  to 
fsoover  a  commission  of  one  per  cent  upon  fourteen  thousand 
doUar%  for  a  sale  of  a  house  and  lot  of  the  defendant,  alleged  to 
liaive  been  made  by  the  phdntifb  as  his  brokers. 

At  the  close  of  the  testimony  upon  both  sides  upon  the 
trial,  the  court  refused  to  allow  the  pldntifTs  counsd  to 
go  to  the  jury  upon  the  question  whether  the  plaintiff 
had  made  out  a  oause  of  action,  and  nonsuited  the  plam- 
tiil^  to  whidi  rulings  and  decisions  exceptions  were  duly 
taken* 

The  first   question,   and    the   main   question  which  we^ 
are   called   upon  to  determine  is,  whether  there  was   wxj 
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efidenoe  in  fhe  oaae  £ar  the  oonndeRitioa  of  the  jin)^ 
Wluoh  .  tended  to  eBtaUidi  iluifc  Che  eale  of  the  hooie 
gn^ged  in  the  oomphiint  wbm  eflGaoted  or  pxoeiiied  bj  the 
gilafaitiffii^  aiidh  as  vmld  ttuttiorijA  i^  liodiot  in  tiieir  §^ 

To  determine  thfai  ipeetioni  it  beeeoici  importeirt  it 
OKftnine  the  teettmooj  in  the  OMe^.aad  oepgid» irhfitheg 
It  will  beer  a  oouetrnetikm  lehidh  Woidd  aathotiie  the  eoft- 
dnelon  that  the  pbdntifli  had  pncoxed  the  Mk.  The 
0ridenoe  of  Biiggi»  one  of  the  plaintifli^ie relied  upon  mainly 
to  enatKn  tiie  the(»7  that  tiie  plaintiffli  made  the  aale; 
Itod  e?en  altiioiigh  it  may  be^eontradioted,  jei»  if  it  tendi  to 
fiinUidi  tiiat  enc^  wae  tiie  ttnot,  it  would  ckadj  Jiaie  bean 
proper  to  eolwit  the  caee  to  the  joyjr. 

Jueooiding  to  Bxiggf  Tennon  of  the  tmnaotum,  in  ICaNb, 
|858f  a  friend  of  the  plaintiffiji  piopoied  to  one  Bavrahill  ia 
haj  the  honee,  and  Bfiggi  eaUed  npon  the  defendant,  at-  hji 
ftQi^and  took  down  the  pnegy  whioh  was  (nxteen  ttiomwjril 
ioUfun^  and  the  tennt.  He  mentioned  the  name  of  the  pavt|^ 
lo  the  defendanti^  who  eaid  he  knew  him  yery  weU ;  that  ha 
was  selling  gooda  to  hoVf  wd  the  paymttiita  oonld  bo  nnii 
froi^  what  he  had  taken  down*  Briggs  was  sobBeqnentfy  in« 
ivodnoed  to  BayenlttU^  and  eonToraed  abont  Ifie  loopertj,  ani 
file  i»ioe  it  wonld  ooist  to  pat  it  in  xepair ;  and  it  appean^  that 
the  card  or  memorandum  whidi  CQatBiaed  the  Uoobob  was  da- 
Kvered  to  BavenhilL  He  also  testifies  that  he  never  offered 
ihe^honae  at  any  ottier  peioe  than  sixteen  tiionsand  JMUaia  4o 
fiasenUU^xwhidif  he  deelined,  and  never  seM  it  to  any  one  41k- 
fliatpiiiioe.  Iiaiso^9peaitftomBriggerevideikoeasw€Ua#tiba 
defendant's,  that  some  time  pwrionsfy,  and  in  Ae  latter  paVt 
tf  1897,  Br^  eaBed  at  the  defimdanfs  cffiee  to  aseertain 
whether  the  properly  was  for  sale,  and  the  tenas;  and  flie  de- 
fendant told  him  if  he^  BriggSy  fonikl  a  pnrohaser,  thedeltm^^^ 
wonld  pay  has  oommiwions,  'Q^  evidenoe  also  shows,  that  ens 
of  the  idaintifDi  named  the  defendant  to  BayenhiH  as  the 
owner  of  the  property ;  that  the  memorandum  of  the  terms  of 
aide  was  sent  by  Bavenhil  to  his  mother,  and  he  wrote  to  her 
^«all  and.eiamine  ^  property,  whioh  she  did,  by  reason  of 
the  memorandum,  on  the  same  day;  that  the  defendant 
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ywhd  Briggi  to  tend  Ba;v«hill  to  him,  wUek  WM  nob  4aDB, 
Mr  any  ^Ibr  bioQgbt  to  bim  tnm  BaimdiilL  Aeooidiiig.to 
flie  testimony  of  Bayenhill,  Briggs  gaye  him  no  flirtlier'UL* 
iHmmtkm  besides  the  memomndam,  ezoqpt  that  the  prioe  traa 
iktem  thousand  dolhurs;  and  he^  Bawnhil^  told  the  defendant^ 
qpoD  m^akyaRenraid^thattheieasonhehadnotbonj^thi 
fPQwrty  was  beoaose  the  prioe  was  too  high. 

These  are  the  leading  iiKts  relied  npon  by  the  pbdntift  ta 
establish  their  right  to  reooyer.  But  it  also  appears  that  aooia 
ttne  in  the  month  of  May  or  Jane,  1857,  the  house  had  been 
fiisedui  the  hands  of  one  Hondloir,  a  broker,  to  be  sold,  thi 
feafB  left  witti  hia&,and  hiff  bill  pnt  npon  it;  tha^in  themsntll 
^  January  or  Febroary,  following,  he  had  an  intenriew  witt 
Bayenhill  as  to  the  puehase,  and  shortty  afterward,  Batenhill 
^oftrsd  him  twdfe  thousand  fife  hnndited  dollars  for  the  prop* 
ntjf  that  after,  the  negotiation  between  Biiggs  and  BaTwhill 
'kad  Mbd,  Bafenhffl  went  to  the  atone  of  the  defendant,  Mjnik 
>flMe  a  negotiation  waaopened  between  them  whioh  resnlted  i|l 
«ptti«diase  of  the  property  by  Bayenhill  tot  fourteen  thouian^ 
dUkrs.  Aoeor^gtotheeridenoeof  Ba?enhiH,heoalledupo|i 
Jbiwe  about  one  week  after  he  had  fialed  to  agree  wkh  B^iggk 
4AoooTding  to  the  testimony  of  Bowe,  it  was  about  aix  weelQi 
after  the  prior  negotiations  had  £Edlen  through*  Whether:  the 
ftfst  or  the  latter  period,  is  not  material,  perhaps^  provided  no 
ilgieemeat  for  asale  wsamade  by  reason  of  the  acta  of  the  plainr 
rUKk,  or  by  meanaof  Hmr  instrumentality. 

The  most  which  the  ^aintiflb  seem  to  haye  done  in  negottutr 
faig  the  sale,  was  to  offer  the  property  to  Bayenhill  for  sixteeii 
Ikousand  dollars,  and  to  give  the  name  of  Bayenhill  to  Bowe. 
Sondlow,  who  had  been  employed  to  sell  the  house,  and  had 
diarge  of  it,  was  already  acquainted  with  BayenhiU's  name,  and 
ao  fiur  as  this  fact  is  concerned,  it  was  no  particular  adyantage 
to  the  defendant  to  be  informed  of  ib  The  parties  did  not  gat 
tsgether  by  reason  of  the  plamtifBi'  action;  were  neyer  intro- 
duced, and  Briggs  had  ftill  opportunity  to  n^otiate  a  sate 
without  any  interference  of  the  defendant  or  any  other  party. 
He  did  not  succeed  in  so  doing,  and  utterly  failed  to  ac- 
mmpKsb  any  such  result  It  was  no  &ult  of  the  defendant 
that  such  was  the  case.    He  made  no  objection,  opposed  no  ob- 
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itaokfl,  and  in  no  waj  interfered  with  the  negotiation*  He  did 
not  take  the  matter  oat  of  the  broker's  hands  and  thns  render 
Idtnself  liable. 

Bnty  after  it  prored  froitlesB  and  nnaTailing,  after  it  had 
Cerminated,  and  mm  at  an  end,  it  wonld  seem,  b  j  means  of  the 
aoddental  tiAot  tiiat  Barenhill  had  come  to  his  store  to  par- 
diase  a  bill  of  goods,  he  commenced  a  negotiation  for  the  sale 
of  flie  honse,  which  resnlted  in  an  agreement  which  was  finally 
eonsnmmated. 

-Hie  defendant  is  not  made  liable^  I  think,  merely  becanse  he 
■irailed  himself  of  the  infbrmation  which  he  had  obtained*  tiiak 
Batenhill  desured  to  jmrohase  the  hoose,  for  it  appean  that 
ScMidlow  first  informed  Bafenhill,  that  the  honse  was  for  sale 
mA  had  informed  the  defendant  of  the  oflfer  of  BayenhilL  It 
danno^  I  think,  be  claimed  feiily  that  plaintifb  found  the  pnr- 
ehaser,  nor  that  they  were  the  procuring  cause  of  the  sale, 
s(nd  of  bringing  the  parties  together.  The  negotiation  had 
been  entirely  ended  so  fkr  as  the  plaintiffs  had  any  connection 
with  it,  and  there  must  be  some  period  of  time  when  «  party  is 
el  liberty  to  make  new  negotiations  for  the  disposition  of  prop- 
erty, where  it  is  not  entirely  dear  that  the  whole  matter  orig- 
fiiated  with  another  person,  without  rendering  himself  liable 
At  commissions. 

It  matters  not  whether  Bowe  was  bound  to  pay  Hondlow  a 
oommisdon  for  his  serrioes.  It  is  enough  in  this  case,  that  he 
was  not  liable  to  the  plaintiib,  and  that  there  was  no  sufficient 
eridenoe  of  his  liability  to  submit  to  the  consideration  of  the 
jjoy.  If  the  jury,  upon  the  testimony  presented,  had  arrired 
at  the  conclusion  that  the  defendant  was  liable,  I  think  the 
court  would  hate  been  compelled  to  set  aside  the  terdict  as 
contrary  to  eridenoe. 

'  The  judge  was  clearly  right  in  granting  the  motion  for  « 
nonsaityand  reftuing  to  submit  the  case  to  the  jury;  and  as 
there  was  no  error  upon  the  trial,  the  judgment  must  be  af- 
firmed with  oosts. 

Olttoki,  J^  expressed  the  following  riewa 
I  think  that  the  plaintilBi  in  their  testimony  do  not  show 
enoo^  to  entitle  them  to  commissions. 
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Hondlow  had  a  great  deal  more  to  do  with  the  sale  in  ques- 
tion than  the  plaintiffs  had.  Mr.  Bayenhill,  their  witness,  says 
his  mother  (the  purchaser)  had  seen  Hondlow  about  the  house, 
aeyeral  days  before  he  had  seen  Bapelye,  the  plaintifBi^  friend, 
lAkO  had  spoken  to  him  about  it  Before  Bapelye  had  spoken, 
they  knew  that  Hondlow  had  charge  of  the  house.  No  doubt» 
after  Bapelye's  mention  of  the  house,  they  made  further 
inquiries,  and  made  offers,  but  these  ottsrs  were  not  ac- 
cepted, and  the  negotiation  was  abandoned. 

About  six  weeks  afterward,  Bayenhill  was  in  defendant's 
store  purchasing  goods,  when  the  defendant  asked  why  he  lu4 
not  bought  the  house,  and  then  a  new  negotiation  was  com- 
menced, and  it  was  sold  for  fourteen  thousand  dollars,  inXbr 
out  the  intervention  of  either  the  plaintiff^  or  Hondlow,  the 
other  broker. 

I  think  the  judgment  appealed  from  should  be  affirmed^l 
with  costs. 

A  majority  of  the  judges  concurred. 
Judgment  aflkmed,  with  costs. 
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ASSESSMENTS. 

September,  1864. 

A  lorelgB  corpoittion  is  liable  to  taxation  on  money  inreeted  by  them  la 
secorities  (other  than  United  Stotes  stocks),  which  are  deposited  with 
the  comptroller  of  the  State,  aa  a  condition  of  their  being  allowed  to  do 
bosineis  aa  an  insurance  company  here,  as  prescribed  by  the  act  of 
1888,  L.  1858, 898,  c  468,  §  15 ;  for  it  is  money  invested  in  their  bnsl. 
I,  within  the  meaning  of  the  act  of  1855,  L.  1855, 44,  c.  87,  ^  1. 
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Fonlgii  eorpontiDiis  ue  to  be  deemed  "  penons/'  within  the  mmaing  of 
aetatate  leUting  to  taxatioB,  onlew  a  dillbrent  intent  is  indicated  Igr 
the  etatntee. 

0ltoarities  depoeited  hy  kbl  inmuanoe  eompenjr  with  the  compttdUer  of  tMi 
Blate,  at  the  capital,  in  Alban^r^  aie  taxable  in  the  eonntj  where  the 
eompanj  faaTB  their  principal  oflloe  or  place  of  bmineM  within  thic 

Flaintifb  sued  out  Of  the  sapveme  oonrta  writ  of  ceriierari^ 
to  review  an  assessment  laid  npon  tliem  by  defendants,  the  tax 
eommissioners  for  the  city  and  coonty  ot  New  York.  FlaiBtUBi 
were  a  British  corporation,  not  incoiporated  by  any  law  of  this 
State,  but  doing  business  here  by  agencies.  Their  princqiel 
office  in  this  State  was  in  ilie  city  and  oooniy  of  New  York, 
and  through  it  applications  were  receired  and  transniitApd 
to  England,  and  policies  returned  to  the  applicants;  and 
through  these  agencies,  also,  premiums  were  collected  and 
IcMMespaid. 

Plain tifb  had  deposited  with  the  State  comptroller^  at  &e 
capital,  in  the  city  and  county  of  Albany,  fifty  thousand  dollars, 
bonds  of  the  city  of  Buffldo,  and  fifty  thousand  dollars  in  Uni- 
ted States  stocks,  making  the  sum  of  one  hundred  thousand  dol- 
lars,  required  to  be  deposited  by  foreign  companies^  by  the  act 
of  1853,  a  463,  §  3,  which  provides  that  no  person  shall  act  in 
this  State,  as  agent  or  otherwise,  in  transacting  the  business  of 
any  life  or  health  insurance  company,  partnership  or  association, 
incorporated  by  or  organized  under  the  laws  of  any  foreign 
goyemment,  until  such  company,  partnership  or  association 
shall  have  deposited  with  the  comptroller  [now  superintendent 
of  the  insurance  department],  for  the  benefit  of  the  policy- 
holders thereof,  citizens  or  residents  of  the  United  States,  se- 
curities to  the  amount  of  one  hundred  thousand  dollars,  of  the 
kind  required  of  similar  companies  of  this  State. 

The  question  was  whether  this  deposit  at  Albany  was  taxable 
in  New  York.  The  defendants,  being  of  opinion  that  it  was, 
assessed  plaintiffs'  personal  property  at  one  hundred  thousaod 
dollars,  under  the  act  of  1855,  quoted  in  the  opinions 

The  cauri  at  special  term^  reversed  the  act  of  the  commis- 
sioners in  assessing  plaintiffs  for  the  United  States  stocks,  and 
affirmed  it  as  to  the  fifty  thousand  dollars  for  BuAdo  dty 
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bonds ;  and  the  judgment  having  been  affinned  by  the  oonrt 
at  general  term,  both  parties  appealed* 

Chafks  A.  liapallo,  for  the  relators; — Insisted  that  personal 
property  of  foreign  corporations  was  exempt^  by  1  iZ.  /SL  6  ed*. 
906,  §  5,  pt  1,  a  13;  tit  1 ;  that  the  phraseology  of  the  New 
York  tax  laws  showed  that  corporations  were  not  intended  to* 
be  included  in  the  word  ^persons''  alone;  that  the  acts  of 
1857  and  1858  showed  an  intent  to  exclude  foreign  insurance 
companies  flrom  the  requirement  of  that  of  1855 ;  and  that  the- 
deposit  was  not  inyested  in  business,  and  could  only  be  toxedf 
if  at  all,  against  the  comptroller,  its  trustee,  at  Albmy. 

Abraham  JZ.  Lawrence,  for  the  defendants. — ^As  to  **  persons  '^ 
including  corporations,  cited  United  States  v.  Amedy,  II 
Wheat  392 ;  People  v.  TJtica  Ins.  Go,  15  Johns,  358 ;  Ang.  A 
A.  on  Corp.  472, 3,  §  441 ;  State  of  Indiana  v.  Woram,  6  Hill,. 
33 ;  Ontario  Bank  v.  Bunnell,  10  Wend.  186 ;  Sherwood  v.  Sara- 
toga B.  R  Co.,  15  Barb.  650 ;  Bex  v.  Qardner,  Cowp.  79 ;. 
People  V.  Watertown,  1  Hill,  620 ;  Sandford  v.  Superyisors,  Ifr 
How.  Pr.  172. 

As  to  liability  to  taxation.  International  Life  Assur.  Go.  tf*. 
Commissioners  of  Taxes,  28  Barb.  318;  Mutual  Ins.  Co.  v^ 
Bupenrisors  of  Erie,  4  N.  Y.  442. 

Inobaham,  J. — ^The  decision  of  the  court  below  as  to  the 
United  States  stock  must  be  considered  as  correct,  under  fhd 
recent  decisions  of  the  supreme  court  of  the  United  States  on 
the  some  question.*  The  stock  of  the  United  States  is  exempt 
from  State  taxation,  and  here  the  assessment  is  directly  made 
upon  such  securities.  The  defendants'  counsel  concedes  this, 
and  does  not  argue  this  branch  of  the  case. 

It  is  objected,  on  the  part  of  the  plaintiflb,  that  the  place  of 
assessment  should  be  where  the  comptroller  resides,  upon  the 

*  People  «9  rel.  Bank  of  Commeroe  v,  CommiMioners  of  Taxei,  2  Btaekp 
630 ;  reventng  26  if.  F.  168.  Compare  Van  Allen  «.  AsBeieon,  8  WaXL 
678;  fOTeraing  Qty  of  Utiea  «.  Charchhill,  83  if.  F.  161 ;  The  Banki  «. 
The  Major,  7  WaH  16 ;  reveralng  People  ex  rel.  Broadway  Bank  «.  Hotf. 
man,  87  iT.  F.  9  ;  Bank  «.  Sapervieora,  7  Watt,  26 ;  reverBing  People  em 
reL  Bank  of  N.  T.  e.  Sapenriaon  of  N.  Y.,  87  i^T.  F.  21. 
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ground  thai  he  holds  the  funds  as  trustee^  and  he,  notflM^om- 
panjy  should  be  assessed. 

The  property  is  the  property  of  the  company  held  by  them, 
not  deposited  with  the  comptroller  as  security.  It  would  not 
be  taxable  if  the  company  did  not  carry  on  business  in  this 
State. 

By  the  provisions  of  1  R.  8.  387,  5  ed.  905,  §  1,  all  lands  and 
all  personal  estate  within  this  State,  whether  owned  by  individ- 
uals or  by  corporations,  are  made  liable  to  taxation ;  and  by 
section  3  (g  4  of  5  ed.)  debts  due  on  bonds  are  iiioluded  under 
fhe  term  personal  estate. 

By  1  R.  S.  389,  5  ed.  908,  §  5,  every  person  is  to  be  assessed 
in  the  town  or  ward  where  he  resides,  for  the  personal  estate 
owned  by  him;  and  by  section  6,  the  personal  estate  of  every 
incorporated  company  liable  to  taxation  on  its  capital,  shall  be 
assessed  in  the  town  or  ward  where  the  principal  office  or  place 
of  transacting  the  financial  business  is  located,  or  where  the 
operations  of  the  company  shall  be  carried  on.  The  return 
states  that  the  place  of  business  of  the  corporation  is  in  the 
city  of  'Sew  York,  which  is  admitted  by  the  demurrer. 

The  act  of  1855,  section  1,  provides  that  all  persons  and  as- 
sociations doing  business  in  this  State,  and  not  residents  of  the 
State,  shall  be  assessed  and  taxed  on  all  sums  invested  in  any 
manner  in  said  business,  the  same  as  if  they  were  residents  of 
.the  Slate.  Taking  these  provisions  together,  I  think  there  can 
he  no  difficuliy  in  holding  that  the  place  of  assessment  is  the 
place  were  the  operations  of  the  corporation  are  carried  on. 
(Generally,  under  *^  persons,''  as  used  in  laws  providing  for  taxa- 
tion, corporations  have  been  included,  unless  some  special  pro- 
vision of  law  provided  in  the  same  case  tor  the  taxation  of 
corporations  under  another  form  of  assessment  People  v* 
Utica  Ins.  Co,  15  Johns.  358*  And  so  corporations  have  been 
considered  as  inhabitants,  for  the  purpose  of  taxation.  Ontario 
Bank  v.  Bunnell,  10  Wend.  186. 

These  cases  show  that  corporations  are  to  be  included  under 
the  general  term  persons,  in  regard  to  their  liability  to  taxation 
in  the  place  where  they  carry  on  their  bosiness ;  and  that  there 
is  no  ground  for  the  objection  that  the  corporation  was  assessed 
in  the  city  of  New  York. 
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The  other  question  is,  "whether  the  plaintifBi  ore  liable  to  be 
taxed  upon  the  bonds  of  the  dt j  of  Bnfblo  deposited  with  tiie 
-comptroller.  There  oan  be  no  doubt  but  that  those  bonds  are 
inolnded  under  tiie  term  personal  estate,  as  used  in  the  statute; 
and  the  onty  question  which  can  arise  is  whefher  they  are 
property  invested  in  any  manner  in  the  business  which  they 
oany  on.  Upon  this  point  there  can  be  but  little  doubt  The 
statute  forbids  foreign  corporations  firom  carrying  on  business 
of  life  insurance  until  such  company  haye  deposited  with  the 
obmptroller  securities  to  the  amount  of  one  hundred  thousand 
doUars  for  the  benefit  of  the  policy-holders  of  the  company.  L. 
1853,  c.  463,  §  15. 

Iliis  deposit  with  the  comptroller  is  lie^^sarily  made  in  con- 
nection with  the  business  of  the  company.  Without  it  they 
can  do  no  business;  and  it  is  so  deposited  as  to  be  security  to 
iiiose  who  may  hold  policies  of  the  company.  It  is  therefore 
used  in  the  business  of  the  company  and  in  fact  forms  its  cap- 
ital in  this  State,  which  is  liable  to  its  creditors  and  comes  with* 
in  the  definition  of  capital  as  defined  in  Mut  Ins.  Oo.  r.  So* 
penrisorri  of  Erie,  4  N.  Y.  44S. 

These  securities  so  deposited  with  the  comptroller  form  the 
same  kind  of  capital  as  that  of  a  domestic  corporation  incor- 
porated for  a  similar  purpose,  in  which  the  capital  is  the  secur- 
ity for  those  who  deal  with  it  Neither  is  actually  inyested  in 
business  and  used  for  that  purpose,  but  both  form  the  basis  on 
which  the  business  is  transacted  and  the  security  from  which 
payment  of  claims  is  to  be  enforced. 

So  far  as  the  assessment  was  made  on  the  bonds  of  the  city 
of  Buflklo  the  same  was  properly  made,  and  the  order  ai^)ealed 
from  should  be  affirmed. 

HoGiBOOif,  J. — ^I  think  the  language  of  the  act  of  1855,  in 
subjecting  to  taxation  ^*  all  (non-resident)  persons  and  asso- 
ciations doing  business  in  the  State  of  New  York,**  is  com- 
prehensite  enough,  either  under  the  term ''  persons,''  or  **  asso« 
ciations,''  to  embraoe  foreign  corporations  like  the  applicants  in 
this  case,  under  the  statutory  and  judicial  definitions  annexed 
to  those  terms ;  and  that  there  is  no  sound  principle  of  equity 
or  publio  poliqr  whidi  should  exempt  thenit  more  than  ottien^ 
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from  the  biudens  of  gjuviftnimit  YfhtAawt  aay-^liMrt  Imn 
the  leading  or  jnozimate  iBotba  icft  tiie  pitgp  of  this  ao^ 
tlike  generality  and  eoiii]^ielkensiTene«i^f  its  tesBll^  is  noq^^ijpiiir 
ion,  fiffbid  the  ezdosion  of  ounpaniea  like  the  pieieiit  from  ita 
opexation.  I  think,  idac^  in  analogy  to  the  ggneraL  statotocy 
rale  aa  to  the  phioe  ((ft  taxing  ooiporationa  (1  jKi  &  SM),  it 
wae  properly  taxable  in  the  eiiy  of  New  York/ whare  tha^prab- 
€q>al  plaoe  of  bnanees^Nr  offioe  of  the  agency  ia  ■ttwatedi 

The  only  real  ^nbanaaaBittit  ariiea  npon  the  other  ground 
of  exemption  claimed  by  the  applioanti  to  wit»  that  the  mauBjn 
depodted  with  the  oompttolkr  or  inanranoe  anperintanden^ 
for  the  benefit  of  such  of  the  policy-holders  as  dionld  be  oiti^ 
sens  of  the  State,  are  not  sums  inyested  in  any  mannerin  the 
hosiness  of  said  corporation. 

The  argnment  of  the  a^slicant  i^  that  this  deposit  is  not  a 
sum  inyested  in  its  business,  but  withdrawn  th^^rihmi-^eepa- 
rated  from  the  oilier  assets  of  the  company^  oonstitnting  a 
qieoial  tmst  fond  in  the  hands  of  the  comptroll^,  not  siAjeot 
to  the  control  of  the  company,  nor  liable  to  the  olaima  of  its 
general  creditors,  but  declared  by  law  to  be  merely  a  security 
to  its  policy-holders,  residents  in  or  citiiens  of  the  United 
States ;,  and  if  invested  inthe  business  of  the  company,  is  not 
invested  in  its  business  done  in  this  State,  inasmuch  aa  it  is  a 
security  for  all  its  policy-holders  in  the  United  States. 

The  argument  of  the  tax  commissioners  ia^  that  the  relatoca 
are  doing  business  in  this  State,  inasmuch  as  they  have  twenty* 
eight  agencies  for  the  purpose  of  receiving  applioationa  for  in- 
surance, transmitting  implications  to  the  principal^  delivenng 
policies,  collecting  premiums,  and  paymg  losses ;  that  domestio 
insurance  corporations  of  a  like  character  thuB  doing  buaineas 
are,  by  L.  1853  (pp.  888,  889, 1029,  1030),  required  to  have  a 
capital  not  less  than  one  hundred  thousand  dollars,  whioh  is  to 
be  invested  in  stoekSf  deposited  with  the  comptroller  mb  momritif 
for  policff'holders,  and  iiare  by  the  general  laws  of  the  State 
taxed  therefor  as  ctgnial  {I  R.  &  944«  6  ed.) ;  that  it  iaeppar* 
ent  from  the  praseology  of  section  15  and  oilier  sections  of  the 
same  act  (L.  1853,  p.  898),  that  the  legislatuie  intended  to  im- 
press the  same  character  upon  the  deposits  of  fcNreign  lift  hh 
•uanoe  companies,  inasmuch  as  they  prohibited  any  i^^ent  of 
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s  foieiga  ooBptpai^y  to  ^Mst  in  any  maiiiitf  in  this  State  m  pio- 
oanng  apptiofttjon^  f(^  ^laniMieet  or  in  -any  manner  to  ai4  in 
tranaacting  its  bosmBBS  until  one  kimdred  tiionsand  doUava 
were  depoaited^vifli  the  oompjtooller  for  the  benefit  of  dtiaen 

I  orreaiden<^po)iey-bdldei|s,Jn  aeoittttifia^of  the  kind  required 
in  8ectionr6'$6f  einilar  oompaniei  of  thia  State  f  that  the  de* 
posit  iM,  iheiefoiey  nade  for  »  Undsefl^  and  indeed,  identioal 
pnrpoae  w^  that  leqnired  of  domeatio  ino(»pozations ;  and 
must  be  regarded  as  capiial  for  the  same  purposes  and  with 
like  efEeot  as  in  the  oaae  of  dcmiestic  oompanies,  »ad  embraced 
within  &e  definition  of  the  eapital  of  a  oorporaftion  decdared 
by  thia  oouirt  in  the  caie  4»f  Mutual  InSi  Go.  v.  Snpornsoraof 
'Emt  4  iT.  r.A^Ui,  ip  wit,  the  firnd  upon  wUdi  it  trans* 
acts  its  busineav^bioh  would  be  liable  to  its  oreditors,  and  in 
oase  of  insolsenoy,  pass  to  a  reeaver ;  and  that,  whether  thia 
ftmd  is  to  be  rq;arded  as  oapitid  or  nQt»:  it  comes  within  the 
comprehensiye  lasguage  of  the  aet,  of  *'  sums  invested  in  any 
mannor  in  its  business;''  that  it  is  inyested  in  its  business,  be- 
eanse  it  is  the  ftmd  or  foundation  upon  which  it  does  its  busi- 
ness, a  prerequisite  to  the  transaction  of  its  other  business,  a 
fimd  to  which  the  creditors  or  policy-holders  resort  for  pay- 
ment, which  cannot  be  withdrawn  from  ite  business,  which 
measures,  in  a  more  conyenient  way  than  lany  other  which  the 
legislature  could  prescribe,  the  extent  of  ite  business;  and 
which  ftimishes  the  only  medium  through  which  foreign  or- 

^  ganisationsof  this  nature  can  be  reached  for  the  purposes  dT 
tacation,  or  pliweJL  ^ipon  a  similar  leyel  of  liability  withdomas- 
fie  corporations. 

These  oonsidwitfena  ace  piqponderating^  in  my  mind,  to 
lead  me  to  the  conclusion  that  the  relatora  are  brought  within 
the  aoope  aad  «^^etetion  of  this  aot  of  1855,  for  the  purposes  of 
taatttion.  I  caamot  express  them  in  greater  force,  and  I  do 
not  deem  it  necessary  to  expand  the  argumente  enforcing  their 
qndieability  to  Ibe  qase  under  review. 

There  is  notl^ig  in  the  decision  of  this  4X>urt  in  the  oase  of 
People  V.  New  Inland  Ins.  Co.,S6  M  T.  808,  which  oonflieia 
ifith  the  ooncluaon  just  announoed.  The  aot  of  1858,  brfosa 
BMntionedf  veMded  the  act  of  1851  (a.  95,  which  required « 
djgtKMit  af  atoi|s  tsom  inanianoe  Qosypanies  of  o/iar  /States 
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doing  business  in  this  State) ,  but  compelled  sndi  deposit  firom 
insurance  companies  of  foreign  ctmntriee.  The  stocks  of  the 
New  England  company  remaining  with  the  comptroller  were, 
therefore,  regarded  in  the  light  of  a  voluntaiy  depont  in  no  | 
way  connected  with  its  businessf,  nor  accessible  to  the  claims 
of  its  creditors.  There  is  nothing,  therefore,  in  the  point  in 
judgment  in  ihat  case  which  interferes  with  flie  applioiAion  of 
the  equiiabk  principle  proposed  to  be  enforced  in  the  present 


The  decisions  of  ilie  qiecial  and  general  terms  of  ihe  supreme 
court  were,  therefore,  in  all  respects  correct^  inasmuch  as  the 
exemption  of  United  States  stocks  firom  taxation  is  made  im- 
peratiye  upon  us  by  the  judgment  of  the  supreme  court  of  the 
United  States ;  and  as  both  parties  hate  appealed  therefinom, 
the  judgment  of  the  court  below  should  be  affirmed^  without 
costs  to  either  party,  as  against  the  other. 

All  the  judges  concurred^,  except  H.  B.  Sildbk,  X,  absent. 

Judgment  afltened,  without  costs  of  the  appeal  to 
party. 


^  BBONSON  V.  TUTHILL 

September,  186S. 

Jl  9e$m$,  thai  when  it  appeus  that  a  paper  inquired  f or  ia  in  the  posoosrimi  7 
of  a  person  who  ia  ont  of  the  State  at  the  time  of  trial,  aecondary  eri-- 
denoe  maj  be  ofTered  of  ita  contenta ;  although  no  seardi  has  been 
made  for  it  in  the  State.    Sneh  proof  reUevea  the  party  Mm  proving 
that  diligent  aearch  haa  been  made. 

Where  the  eridenoe  giyen  in  anpport  of  a  defenae  ia  whoUj  inaoiBole|i]l» 
a  new  trial  will  not  be  granted  for  the  errors  in  admlaaion  of  eTidoaoa 
offered  merely  to  rebut  or  avoid  such  defense. 

Amos  Bronson,  as  receiver  of  the  Western  Insurance  Oom- 
pany,  sued  Daniel  M.  Tuthill  and  another,  in  the  supreme 
courty  on  a  premiun^  note  made  by  defendants ;  on  insuring  In 
the  Western  (Mutual)  Ins.  Oo.  One  of  the  defenses  set  up  was 
fbaud  on  the  part  of  the  insurance  company,  in  inducing  d^ 
fendants  to  make  the  note ;  to  rebut  which,  plaintiff  on  the 
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trial  attempted  to  show  that  the  authority  of  (Gordon  (th^ 
agents  who  took  the  note),  was  limited,  and  was  in  writing. 

The  facts  suflSciently  appear  in  the  opinion.  Plauitiff  had 
'  jndgmenty  which  was  affirmed  by  the  conrt  at  general  term, 
which  held  that  there  was  no  evidence  of  fraud  Aown,  anci 
although  the  secondary  eyidenoe  of  Gordon's  authority  had 
been,  the  court  held,  improperly  admitted,  yet  as  that  evidence 
was  wholly  immaterial,  there  was  no  cause  for  xeyexsaL  De^ 
fendants  appealed  to  this  court. 

Samuel  Hand,  for  defendants,  appellant&>— As  to  the  defiK 
ciency  of  proof  of  assessment,  &&,  cited  Thomas  v.  Whallpnv 
31  Barl.  172;  Jackson  t;.  Boberts,  31  N.  T.  304.  As  to  the 
fraud  of  plaintiff's  agent,  Defiendorf  v.  Beardsley,  23  Bari. 
656 ;  Dana  v.  Munro,  38  Id.  528 ;  Griswold  v.  Haven,  25  N.  T. 
595. 

V.  S.  Cartf,  for  plaintiff,  respondent. 

By  the  Goubt.— Peokham,  J.— The  precise  fiEicts  in  the 
case  are  not  stated,  except  in  connection  with  the  objections 
urged  by  the  appellants.  It  is  insisted  that  the  motion  for  a 
nonsuit  should  have  been  granted,  because  there  was  no  proof 
of  a  proper  notice  of  the  assessment  upon  the  note,  no  proof 
of  pubUcation  thereof  in  a  newspaper  the  proper  time  before 
the  same  should  be  payable,  according  to  the  by-laws,  &o. 

There  was  substantial  proof  of  the  proper  publication,  but 
the  defendants  made  no  objection,  before  the  referee,  to  the 
sufficiency  of  the  notice,  and  cannot  therefore  urge  it  here.  It 
is  also  objected,  that  there  was  no  sufficient  proof  of  loss.  The 
same  answers  can  be  given  to  this  objection. 

It  is  insisted  that  the  referee  erred  in  receiving  *'  the  affida- 
vit ^  as  evidence. 

No  pretense  of  any  error  affecting  the  judgment  is  shown 
in  the  case  on  that  subject  What  the  affidavit  was,  nowhere 
appears.  The  affidavit  and  notice  were  offered  together,  and^ 
the  objection  as  to  both  is  equally  inadmissible.  Clearly  the 
notice  was  competent  There  was  nothing  secondary  in  the 
notice.    It  rests  with  him  who  alleges  error  affirmatively  to 
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ahow  ifc.  The  oourt,  in  the  absenoe  of  aU  eTidenoe,  will  not 
infer  thatany  error  waa  committed  as  to  an  affidayit  not  pi^ 
dnced  nor  its  contents  stated. 

It  is  urged  that  the  referee  erred  in  admitting  seoondary  eri- 
f  4ence  of  the  contents  of  Cknrdon's  written  amthority. 
^  Gordon  was  the  agent  of  the  con^Mmy  to  receiye  proposals 
for  insurance,  and  the  defendants  insisted  that  he  had  de- 
frauded them  by  false  etatements  as  to  the  condition  and  prac- 
tice of  the  company,  and  thus  procured  the  note  in  suit  The 
whole  testimony  on  that  subject  was  given  by  Tuthill,  one  of 
the  defendants.  He  testified  that  Oordon  said  then  that  the 
company  did  not  take  any  risks  or  insure  any  property  in  dtieS 
<nr  liurge  Tillages^  nor  upon  property  upon  which  macfaineiy 
was  operated  with  steam.  Tuthill  said  that  that  was  such  a 
company  as  suited  him,. and  accordingly  gave  the  note.  There 
was  no  evidence  that  at  that  time  it  had  taken  any  such  riskSi 
and  hence  no  proof  that  the  statements  of  Gordon  were  un- 
true. 

Upon  this  evidence  the  defendants  rested  their  defense.  The 
plldatiff  then  proved  that  Gordon  was  out  of  the  State,  and 
in  Kaitucky;  that  his  authority  from  the  company  was  in 
writing,  deliFcrel  to  him  and  never  received  back ;  that  it  was 
not  in  the  coxnpaiiy's  hands,  and  the  witness  did  not  know 
where  it  was  mnlesa  it  was  still  in  (Gordon's  hands.  The  ovij 
objection  cirged  here  (no  ground  of  objection  was  stated  befoie 
I  the  referee),  is  that  the  evidence  showed  no  basis  for  the  ad- 
(i  mission  of  aecandaxy  evidence;  that  it  was  merely  ^stated 
that  Oordon  probably  had  it,  and  witness  did  not  know  where 
he  was ;"  that  ^it  showed  no  diligence,  no  attempt  to  recover 
the  instrument^ 

The  evidence  was  quite  satisfiictory  Ihat  Gordon  had  the  au<* 
thority.  It  was  proved  to  have  been  held  by  him.  It  was  de- 
livered to  him,  and  he  was  the  proper  party  to  hold  it.  The 
proof  also  showed  that  he  was  out  of  the  State.  It  is  not 
urged  that  secondary  evidence  was  inadmissible,  if  GkMrdon  held 
.the  authority,  and  was  out  of  the  State;  only,  ^^non  €onsiai, 
but  that  five  minutes*  investigation  might  have  secured  its 
production.''  Thore  was  sufficient  diligence  proved,  if  dili- 
gence would  avaiL    Under  the  proof  no  search  would  have 
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been  of  any  service,  except  a  search  npon  Gordon  or  among 
Mb  papers.  It  was  idle  to  search  among  the  papers  of  the 
company.  It  was  proved  that  the  paper  had  not  been  returned 
to  the  company. 

It  seems  to  be  impliedly  conceded  by  the  defendants'  points 
and  argument  that  if  the  proof  ohowed,  as  I  think  it  did,  that 
Gordon  still  had  the  authority  and  was  then  out  of  the  State, 
that  then  parol  evidence  of  its  contents  was  admissible.  When 
a  subscribing  witness  to  an  instrument  is  out  of  the  State, 
proof  of  his  handwriting  is  admissible.  Perhaps  the  same 
principle  might  admit  this  proof!  I  do  not  deem  it  necessary  to 
decide  the  qtiestion,  and  shall  not  discuss  or  examine  it  Great 
injustice  might  be  the  consequence  in  some  oases  if  such  proof 
w«re  not  admissible. 

In  the  case  at  bar  it  is  enough  to  say  that  the  defendants 
did  not  establish  a  prima  facie  case  of  i^aud,  although  Gordon 
be  deemed  the  agent  of  the  plaintiff's  company.  There  is  not 
a  word  of  proof  that  what  he  said  was  not  true,  or  that  he  did 
not  speak  in  perfect  good  faith ;  no  proof  that  a  single  insur- 
ance had  then  been  taken  contrary  to  his  representation.  If, 
then,  the  defendants  had  established  no  defense,  it  is  quite  im- 
material whether  the  plaintiff  was  guilty  of  any  errors  in  an 
attempt  to  answer  what  called  for  no  answer. 

If  Gordon  bad  simply  said  that  the  company  was  responsi- 
ble then,  and  there  was  no  evidence  in  the  case  to  the  contrary, 
it  would  be  no  cause  for  a  new  trial  that  the  plaintiff  had 
committed  any  number  of  legal  error3  in  the  mode  of  proof 
attempting  to  show  that  Gordon  had  never  said  so,  or,  if  he 
did,  that  the  ocnnpany  was  not  responsible  for  the  statement 
The  simple  answer  is,  the  statement  was  immaterial  I  think 
tlie  judgment  should  be  aflSrmed. 

All  the  judges  concurred,  except  Pobteb,  J.,  of  counsel,  not 
foting. 

Jodgment  afBrmed,  with  costs. 


U 
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BBOOEFIELD  v.  BEMSEN. 

December,  1867. 

It  b  no  defense  to  an  action  against  a  sheriff  for  not  returning  an  execo* 
tion,  to  show  tliat  it  was  retamed  a  few  days  after  the  expiration  of  the 
sixtj  days. 

An  exception  to  the  admission  of  a  document  in  eridenoe  does  not  aTail 
if  the  groand  of  objection  was  not  stated. 

Job  Brookfield  sued  George  Bemsen,  sheriff  of  Kings  county, 
for  not  returning,  within  sixty  days  after  its  receipt  by  him, 
an  execution  issued  upon  a  judgment  against  King  Bums, 
for  two  hundred  and  thirly-four  dollars  and  ninety-nine  cents, 
in  an  action  in  the  supreme  courfc,  in  which  William  A.  Martin 
and  Uenry  P.  Martin  were  plaintiffs ;  by  whom  this  cause  of 
action  was  assigned  to  the  plaintiff  herein,  before  the  com- 
mencement of  the  action. 

To  prove  that  the  execution  had  not  been  returned,  plaintiff 
offered  the  certificate  of  the  county  clerk,  that  it  could  not  be 
found.  Defendant  objected,  but  the  reason  of  his  objection  did 
not  appear  in  the  case. 

Defendant  proved  that  the  execution  was  returned  by  mail, 
two  days  after  the  statute  time.  The  action  was  commenced 
more  than  four  months  afterward. 

The  only  question  was  whether  the  action  lay  without  proof 
of  q)ecial  damage. 

A.  JV.  WeUeTy  for  defendanS  appellant; — ^Insisted  that  the 
statute  gave  the  action  for  not  returning  execution,  and  this 
execution  was  returned  before  the  action  was  brought;  also 
that  the  trifling  delay  might  be  disregarded  as  a  clerical  error. 

A.  P.  Whitelieady  for  plaintiff,  respondent ; — Cited  Coming 
V.  Southland,  3  Hill^  552 ;  Bowman  v.  Cornell,  39  Barb.  69 ; 
Patterson  v,  Westervclt,  17  Wend.  543 ;  Bank  of  Bome  v.  Cur- 
tis,  7  Hilly  275 ;  Pardee  v.  Bobertson,  6  Id.  553 ;  Ledyard  tf. 
Jones,  13  N.  Y.  (3  8eld.)  550;  Fisher  v.  Pond,  2  HiU,ZZi\ 
People  V.  Third-ave.  B.  B.  Co.,  30  How.  Pr.  121 ;  2  OreenL  Ev. 
§  584;  Winchell  v.  Hicks,  18  N.  Y.  565.    That  the  exceptions 
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were  too  general ;  Whiteside  t^.  Jackson,  1  Weni.  418 ;  OiUet 
r.  Campbell,  1  Dm.  201 ;  Oldfield  «.  N.  Y.  &  H.  B.  B.  Go.,  14 
JV.  Y.  (4  Kern.)  316 ;  Eequa  v.  Holmes,  16  N.  Y.  620 ;  Ford  v. 
Mnnroe,  20  Wtnd.  210 ;  Jones  v.  Osgood,  C  N.  Y.  (2  Seld.)  335 ; 
Norman  v.  Wells,  17  Wend.  136. 

By  the  Coubt. — Gboyeb,  J. — A  sheriff  neglecting  to  return 
an  execution  within  the  time  required  by  law,  is  liable  to  tha 
owjier,  prima  faeiej  for  the  amount.  Ledjard  v.  Jones,  7  N.  T» 
650.  It  may  be  shown  on  the  part  of  the  sheriff,  in  mitigation 
of  such  liability,  that  the  defendant  had  not  sufScient  personal 
property  out  of  which  the  whole,  or  any  part  of  the  execution^ 
could  be  collected.  In  the  present  case  it  was  shown  that  the 
execution  was  not  returned  within  the  sixty  days  required  by 
law.    Hence  it  appeared  that  the  sheriff  was  liable. 

Showing  that  the  execution  was  returned  a  few  days  there- 
after did  not  discharge  such  liability,  or  in  any  way  affect  it. 
The  defendant  made  no  request  to  the  court  to  submit  ^any 
question  in  regard  to  the  defendant's  personal  property  to  the 
jury,  nor  was  there  any  direct  eyidence  that  the  execution 
ooidd  not  have  been  collected  out  of  such  property  in  its  life. 
The  judge  did  not  err  in  directing  a  yerdict  for  the  plaintiff  for 

its  amount 
No  ground  for  objecting  to  the  introduction  in  eyidence  6t 

the  clerk's  certificate  was  stated.    Thus  the  exception  raises  no 

question  for  consideration  in  this  court. 

The  judgment  appealed  from  must  be  affirmed. 

All  the  judges  concurred,  except  Bockbs,  J.,  not  yoting. 

Judgment  affirmed,  with  costs. 


BBOOKS  V.  THE  BUFFALO  AND   NIAGABA   FALLS 

BAILBOAD  COMPANY. 

December,  1855. 

AfllrmiBg  SS  itarft.  600. 

Plaiiitlfl^  who  lived  within  a  few  rods  of  the  railroad,  stopped  his  team 
upon  a  track,  while  driving  across  it,  and  in  conseqaenoe  of  his  thus 
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itopping  withoat  looking  oat  for  the  inia,  wMch  he  might  have 
^  before  reaching  the  track,  if  he  had  taken  due  care,  was  ran  oyer.— 
SMr  a  clear  case  of  oontribatory  negligence,  and  that  it  was  the  dn^ 
of  the  judge  on  proof  of  these  fkcts  to  grant  a  nonsuit  or  direct  a  yer- 
dict  for  defendants.* 

Bobert  Brooks  brought  this  action  in  the  recorder's  court 
(now  superior  court)  of  the  city  of  BufGalo,  against  the  Buf- 
aJo  &  Niagara  Foils  B.  B.  Go^  to  recover  damages  for  negli- 
gently running  their  ears  against  plaintiff's  wagon  while  driy- 
ing  in  the  public  highway,  in  the  Tillage  of  Black  Bock ;  whero- 
by  plaintifTs  wagon  was  broken,  and  plaintiff  and  his  hoisea 
greatly  injured. 

Upon  the  trial,  it  appeared  that  the  track  of  defendants'  road 
at  the  place  where  the  collision  happened,  and  for  a  long  dis- 
tance north  and  south  thereof,  was  within  the  bounds  of  a  pub- 
lic highway;  and  that  the  collision  occurred  at  a  point  where 
i^  road,  on  which  plaintiff  was  driying,  crosses  the  railroad 
track  at  right  angles  thereto ;  and  while  the  cars  were  passing 
4t  the  usual  time,  at  a  speed  of  about  eight  miles  per  hour. 
That  plaintiff  was  a  teamster,  living  in  the  vicinity  of  the  placn 
et  the  accident ;  that  he  drove  on  a  trot,  towards  the  railroad, 
of  which,  at  a  distance  of  seven  or  eight  rods  therefrom,  thm 
was  an  unobstructed  view  of  about  sixty  or  eighty  rods  of  the 
track ;  that  he  stopped  on  the  track ;  and  while  standing  there 
was  struck  by  the  train.  That  the  cars  must  have  been  in  plain 
sight  when  plaintiff  came  within  seven  rods  of  the  track,  and 
when  he  stopped  on  the  track  he  was  looking  away  from  the 
cars.  That  the  engines  discovered  plaintiff  going  towards  the 
railroad,  when  he  was  at  a  distance  therefrom  of  about  twice 
the  length  of  his  wagon ;  and,  when  plaintiff  stopped  on  the 
track,  that  he  immediately  reversed  the  engine,  but  too  late  to 
avoid  the  collision.  As  to  the  ringing  of  the  engine  bell  pro- 
tons to  the  accident,  the  evidence  was  conflicting.  Upon  the 
close  of  the  evidence,  defendants'  counsel  moved  for  a  nonsuit^ 
or  that  the  lury  be  directed  to  find  a  verdict  for  defendant,  for 


•  Compare  Bemhard  e.  Rensselaer,  ftc  B.  B.  Ck>.,  p.  181  of  this  voL ; 

aad  Jetter  «.  N.  Y.  ft  Harlem  B.B.C0.;  Menta  «.  SeeondHiTs.  B.B.C^ 

sorted  In  this  series ;  also  see  18  JT.  r.     48S;   89 /<i.  816^  84  M • ; 
W  Id,  858. 
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tibe  reason  that  it  affirmatiyely  appeared  that  plaintiff  had  been 
gnilty  of  carelessness  or  negligence,  which  contribnted  to  his 
injury,  and  consequently  could  not  recover.  The  court;  reflised 
the  request  And  the  jury  rendered  a  yerdict  for  plaintiff  for 
nine  hundred  dollars ;  and  judgment  was  entered  accordingly* 

The  supreme  court  at  general  term  reversed  the  judg- 
ment, and  ordered  a  new  trial,  on  the  ground  of  error  of  the 
eourt  below  in  directing  a  verdict  for  defendants,  because  of 
B^ligence  of  plaintiff  contributing  to  his  injury. 

The  supreme  court  decided  the  case  on  the  authority  of 
Spencer  v.  Utica  &  Schenectady  S.  B.  Go,  5  Barb.  337 ;  and 
Earing  v.  New  York  &  Erie  B.  B.  Co.,  13  Bari.  9.  Reported 
in  25  Barb.  600. 

Albert  JSawin,  for  plaintifl^  appellant 

John  L.  Taleotty  for  defendant,  respondent ; — Cited  Foot  n. 
Wiswall,  14  Johns.  304 ;  Hartfleld  v.  Boper,  21  Wend.  615 ; 
Saucer  t;.  Utica  &  S.  B.  B.  Co.,  5  Barb.  337 ;  Earing  v.  Neir 
York  &  Erie  B.  B.  Co,  13  Id.  9. 

Cbippen,  J^ — I  agree  with  the  supreme  court;,  that  the  un- 
disputed  testimony  very  clearly  established  that  the  plaintiff 
was  guilty  of  negligence  on  his  part,  which  at  least  contributed 
io,  if  it  did  not  wholly  cause  the  collision  complained  of. 

It  seems  to  me,  that  no  one,  carefully  reading  the  testimony^ 
ean  doubt  but  that  the  plaintiff  was  guilty  of  gross  careless* 
BC6S  in  driving  his  team  on  the  railroad  track.  Allowing  that 
be  did  not  stop  his  team  on  the  track,  as  some  of  his  wii^ess^ 
say  he  did,  yet  he  knew  the  time  the  afternoon  train  would  pass 
along  the  track*  It  was  the  regular  train  from  Buflalo  to  the 
Falls,  and  passed  the  same  time  every  afternoon.  The  plaiiitiff 
lived  within  a  few  rods  of  the  road,  and  must  have  known  of 
the  afternoon  train  and  also  the  regular  time  for  its  passing 
along  the  track ;  it  was  incumbent  upon  him  to  keep  a  look- 
out, or  keep  away  from  the  road.  Ee  could  see  the  railroad 
several  rods  before  reaching  the  crossing,  and  if  due  care  had 
been  observed  by  him  to  avoid  the  collision,  he  could  not  have 
ftiled  of  discovering  the  approaching  train. 
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In  my  opinion,  the  judge  should  haye  granted  the  nonsnit, 
after  the  testimony  was  closed,  or  should  have  instmcted  the 
Iniy  to  render  a  yerdiot  in  fiftyor  of  the  defendant.  It  was  suffi- 
cient for  the  defense  that  the  plaintiff  resided  near  the  railroad 
where  the  collision  occurred,  and  knew  the  time  of  the  after- 
noon train  passing  down  the  road.  He,  therefore,  was  warned 
to  keep  his  team  out  of  reach  of  the  car&  It  is  clear  to  my 
mind  that  the  plaintiff  was  guilty  of  negligence  on  his  part, 
which  contributed  to  the  injury  that  he  receiyed  by  the  col- 
lision. 

If  this  is  a  correct  yiew  of  the  case,  then  the  law  is  well 
settled  that  the  plaintiff  could  not  recoyer  in  the  action.  It 
cannot  be  necessary  to  cite  the  authorities  to  sustain  this 
principle. 

My  opinion  is,  the  judgment  of  the  supreme  court  must  be 
affirmed. 

A.  S.  JoHiirsoK,  J« — ^The  supreme  court  was,  I  think,  right  in 
veyersing  the  judgment  in  this  cause,  and  granting  a  new 
trial  The  point  was,  whether  the  plaintiff  had  been  guilty  of 
Diligence,  which  contributed  to  the  injury  complained  oL  It 
appeared  conclusiyely  that  the  plaintiff  stopped  upon  the  track 
while  driying  across  it»  and  if  he  had  continued  his  course  the 
accident  would  not  haye  occurred.  The  attempt  to  cross  a  rail- 
road track  without  looking  up  and  down  it,  to  see  if  any  train 
is  appaoaching,  seems  to  me  to  be  such  an  act  as  a  man  of  ordi- 
nary prudence  would  hardly  be  guilty  oL  To  stop  upon  it 
a  without  taking  that  precaution  must  be  reckoned  a  still 
greater  departure  firom  prudent  conduct  Spencer  v.  Utica  & 
Erie  B.  B.  Co.,  5  Barb.  337;  Earing  v.  N.  Y.  Sa  Erie  B.  B. 
Cot  13  Id.  9. 

Judgment  affirmed,  with  costs. 


BBOWEB  V.  BOWEBS. 

Deoember,  1860. 

A  deeree  mM49  upon  a  Ull  filed  bj  a  legatee  in  behalf  of  bimaelf  and  all 
iither  Isgatees  who  might  oome  in.  ftc.,is  not  condiisiyo  m  agaiast 
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such  other  legatees,  being  infants,  as  did  not  actoallj  come  in  and  bo- 
oome  parties  to  the  sait. 

Consequently,  the  executor  is  still  at  liberty  to  contest  the  claim  of  snch 
legatees,  although  it  was  declared  established  hy  the  decree  in  that 
soit. 

lo  the  will  of  a  testator,  leaving  nephews  and  grand  nephews,  a  clause 
giving  legacies  to  each  ot  his  nephews,  excepting  one  person  named^ 
who,  in  fact,  was  a  grand  nephew,  is  to  be  construed,  when  conslsteht 
with  other  provisions  of  the  will,  as  including  grand  nephews  within 
the  term  nephews. 

The  drcnmstance  that  persons  professing  to  be  husband  and  wife,  who 
emigrated  hither  from  abroad,  lived  here  in  that  relation  for  several 
jears,  and  had  children  who  were  acknowledged  as  the  issue  of  such 
a  marriage,  is  sufficient  evidence  of  a  marriage,  in  fact,  even  though  H 
maj  have  the  effect  to  invalidate  a  subsequent  marriage. 

Aigoments  from  inconvenience  are  entitled  to  just  weight  in  estaSlish* 
Ing  rules  of  evidence. 

A  statute,  remedial  in  its  nature,  and  intended  to  legitimate  the  issue 
of  marriages  otherwise  void,  may  properly  be  applied  retrospectively. 

Ptool  evidence  cannot  be  received  to  show  that  by  such  a  general  term 
as  nephews,  the  testator  meant  to  include  illegitimate  nephews,  unless 
it  appears  that  there  were  no  legitimate  nephews,  in  which  case  the 
ambiguity  would  be  explainable  by  parol  evidence. 

James  Brower,  general  guardian  of  Valentine,  Maria  Elisa- 
beth, and  John,  Kettleman,  infant  children  of  Valentine  Kettle- 
man,  deceased ;  and  Lewis  Garpenter,  and  Marj,  his  wife ;  and 
Nicholas  Cromer;  and  Jacob  Ferris,  general  guardian  of  Marj 
Elisabeth  Ferris,  petitioned  the  surrogate  of  Queens  county 
to  compel  Conrad  Bowers,  surriying  executor  of  Peter  Marks, 
deceased,  to  pay  certain  legacies  claimed  under  the  will  of  said 
Marks,  with  interest  from  the  time  they  should  haye  been  paid ; 
and  upon  being  cited  to  appear  and  answer  the  petitioners' 
daims.  Bowers  denied  that  Uiey  were  entitled  to  legacies  under 
the  will  of  the  testator. 

Upon  the  hearing  before  the  surrogate  there  was  read  in 
eridenoe  the  will  of  said  Marks,  of  which  the  fourth  clause 
was :  ^  I  will  and  bequeath  unto  each  of  my  nephews  and 
nieces  fire  hundred  dollars,  excepting  John  Cromer.'*  Th^ 
tenth  clause  was:  '^  I  will  and  bequeath  unto  the  children  of 
my  nephew,  John  Cromer,  fiye  hundred  dollars." 

The  testator  left  no  issue,  and  his  oollateral  relatiyes  were  as 
IrDows: 
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Brother — John  Marks. 

Nephews  and  niece — Catharine  Emerson^  G^ofge  W.  Marks 
and  Martin  Marks. 

Grand  nephetos  and  nieces — 

1.  Children  of  deceased  nephews — ^Nicholas  Cromer^  John 

Cromer  and  Anthony  Cromer,  and  Mwy,  wife  of  one 
Carx)enter ;  and  Valentine,  John  and  Mary  Elizabeth 
Kettleman. 

2.  OrandchUd  of  a  deceased   nephew — ^Mary    Elizabeth 

Ferris. 

The  main  question  in  this  case  was  whether  the  grand 
nephews  and  nieoes  were  entitled  to  take  as  nephews  and 
nieces. 

There  was  also  read  in  eyidence  before  the  sorrogate,  a  bill 
la  chancery,  before  the  yice-chanoellor  of  the  first  circuity  by 
one  Anthony  Cromer,  on  behalf  of  himself  and  all  other  legatee 
of  Peter  Marks  who  might  contribute  to  the  expense  ot  the 
zuit,  agcdnst  Peter  Pinckney  and  Conrad  Bowers,  executors, 
ftc.,  of  Peter  Marks,  deceased ;  praying  that  defendants  be  de- 
creed to  pay  the  legacies  under  the  fourth  clause  of  the  will 
ef  Pet^  Marks,  deceased ;  and  also  the  answer  thereto ;  and 
the  decree  by  the  vice-chancellor ;  and  the  affirmance,  by  tho 
diancellor ;  whereby  it  appeared  that  Nicholas  Cromer,  John 
and  Anthony  Cromer,  and  Mary,  wife  of  Lewis  Carpent^,  were 
diildren  of  the  testator's  deceased  nephew,  Nicholas  Cromer; 
tiiat  Mary  Elizabeth  Ferris  was  an  only  child  of  a  deceased 
daughter  of  testator's  deceased  nephew^  Nicholas  Cromer ;  and 
tiiat  Valentine,  John  and  Mary  Elizabeth  Kettleman  wen 
diildren  of  the  testator's  deceased  nephew,  Valentine  KetUe- 
■lan ;  and  that  they  were  all  related  to  the  testator  in  the  same 
degree  with  John  Cromer,  a  son  of  testator's  deceased  nephew, 
Nicholas  Cromer,  except  Mary  Elizabeth  Ferris  (whose  mother 
was  dead),  who  was  r^ated  to  the  testator  in  the  same  degree 
with  the  children  of  John  Cromer,  provided  for  in  the  wilL 
The  decree  of  the  vice-chancellor,  affirmed  by  the  chancellor  (re- 
ported as  Cromer  v.  Pinckney,  3  Barb.  (TIl  466),  was  that  com- 
plainants were  included  in  the  term  '^  nephews  and  nieces,"  to 
whom:  legacies  were  given  by  clause  4  of  said  will  of  P^ter 
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Marks,  and  were  each  entitled  to  flye  hundred  dollars,  which 
the  execntorS'Were  aathorized  to  pay. 

The  executors'. answer  in  the  suit  in  chancery,  set  up  solely 
the  objection  that  these  grand  nephews  and  nieces  were  not 
nephews  and  nieces  within  the  meaning  of  the  wilL 

The  Kettlemans,  the  present  petitioners,  did  not  come  in  as 
parties  to  the  suit;  but  after  the  decree  had  been  obtained,  pre- 
sented their  petition  to  the  surrogate  as  above  stated.  Gonrad 
Bowers,  the  surriying  executor,  interposed  the  same  objection 
to  the  petition  that  he  had  to  the  bill  filed  by  Cromer,  and  also 
oflfered  to  show  that  the  petitioners'  father  was  an  illegitimate 
son ;  and  he  objectes  that  the  surrogate  had  no  right  to  receiye 
in  evidence  the  record  of  the  suit  in  chancery.  The  surrogate 
OTexruled  the  objection ;  and,  upon  proof  of  the  identity  of  the 
parties  claiming  legacies  with  those  named  in  the  chancery 
proceedings  and  decree,  the  surrogate  ordered  the  defendant  to 
pay  said  legacies,  with  interest ;  and  on  defiBndanfs  appeal,  the 
oidor  was  affirmed  by  the  supreme  court  Defendants  appealed 
to  this  court 


H.  H.  Burloekf  for  defendant,  appellant — The  rights  of  the 
wards  of  the  respondent  were  not  fixed  by  the  decree  of  the 
vice-chancellor,  and  have  not  become  res  adjudicata  ;  as  they 
had  no  notice  of  ilie  filing  of  the  biU  in  that  case,  and  were  in- 
fanta withotU  a  guardian.  1  Keene^  391 ;  3  Russell,  130 ;  1 
Mylne  41  Keene,  200 ;  1  Bart.  Ch.  518.  They  were  not  parties 
to  the  suit,  not  having  come  in  at  any  time  during  the  pend- 
ency thereof;  nor  on  the  appeal.  Foster  v.  Tyler,  7  Paige,  61 ; 
Giflford  V.  Hort,  1  Sch.  S  Lef.  409 ;  Cromer  v.  Pinckney,  3 
Barh.  Ch.  466.  The  surrogate  erred  in  decreeing  the  payment 
of  the  legacies  claimed  by  the  petition.  Dayton  on  Surrogates, 
173.  The  wards  are  not  nephews  and  nieces  of  the  testator,  as 
there  are  other  persons  in  esse  answering  the  description  in  the 
will ;  and  the  will  cannot  be  so  construed  as  to  let  in  any  not 
within  its  terms.  Fowle  t;.  Kemp,  5  Harr.  A  John.  135 ;  Ckird- 
ner  v.  Heyer,  2  Paige,  11 ;  Keeves  v.  Brymer,  4  Veseg,  697 ;  1 
Vesey  8r.  196 ;  Shelley  v.  Bryer,  1  Jacob,  207 ;  Doughty  v. 
Cutter,  23  Wend.  513 ;  7  Hill,  305.  And  as  such  a  construction 
would  let  in  great  nephew3  and  nieces  to  take  equally  with 
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their  parents.    Badcliffe  v.  Buckley,  10  Vea&y,  195 ;  Cutter  r. 
Doughty,  7  Bill,  306, 

A.  Tliompson,  for  plaintiff,  lespondent — The  rights  of  the 
respondents  are  fixed  by  the  vice-chancellor's  decree.  3  Deiu 
238 ;  4  Paige,  623 ;  5  Id.  132;  8  Id,  210.  The  decree  in  chan- 
cery, as  well  as  those  appealed  firom,  are  according  to  the  intent 
of  the  testator,  and  are  well  supported  by  decisions.  10  Vesey, 
195 ;  Ambler,  555,  603,  681 ;  1  Jacob,  207 ;  7  Hill,  305 ;  3 
Barb.  Ch.  466 ;  23  Wend.  522,  513 ;  4  Vesey,  431 ;  1  Edw.  CL 
354;  7  Paige,  328;  1  JSdw.  41;  8  Paf^^,  375-6 ;  6  Bro.  C.  C. 
125 ;  2  Paige,  11. 

Bt  thb  Coubt.— Habbis,  J.— In  1845,  Anthony  Cromer 
filed  a  bill  in  chancery  against  the  executors  of  Peter  Marks, 
deceased,  on  behalf  of  himself  and  such  other  legatees  as  might 
choose  to  come  in  and  contribute  to  the  expense  of  the  suit 
The  bill,  after  setting  forth  the  will,  states  that  the  executors, 
though  they  had  ftinds  sufficient  for  that  purpose,  declined  pay- 
ing the  legacies  to  which  by  the  terms  of  tiie  will  the  plaintiff 
and  his  brothers  and  sisters  were  severally  entitled,  without  a 
decision  of  some  competent  tribunal  declaring  that  they  were 
entitled  to  such  legacies.  The  bill  prayed  that  the  executors 
might  be  decreed  to  pay  to  the  plaintiff  and  to  the  other  1^- 
atces  their  respective  legacies.  The  defendants,  in  their  an- 
swer, stated  that  they  had  refused  to  pay  the  legacies  on  the 
ground  that  the  plaintiff  and  his  brothers  and  sisters  were 
great-nephews  and  nieces  of  the  testator,  and  therefore  not 
within  the  description  of  persons  named  in  the  will,  and  that 
there  was  no  other  objection  against  the  payment  of  the  1^- 
acies.  In  that  suit  the  court  made  a  decree,  declaring  that 
plaintiff  and  certain  other  persons  therein  named,  among  whom 
were  the  three  infiEmts,  for  whose  benefit  the  proceedings  in  this 
case  are  taken,  were  each  entitled  to  a  legacy  of  five  hundred 
dollars,  under  the  fourth  clause  of  the  will  of  Peter  Marks^  they 
being  nephews  to  whom  legacies  are  given  by  said  clause,  and 
authorising  the  payment  of  such  legacies. 

A  question  is  now  raised  as  to  the  effect  of  that  decree.  Is  it 
conclusive  as  to  tlie  nghts  of  the  legatees,  or  is  the  defendant 
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as  cmryiying  execntor,  still  at  liberty  to  litigate  those  rights  ? 
On  the  one  hand,  it  is  insisted,  that  inasmnch  as  the  bill, 
though  filed  by  Anthony  Cromer  alone,  was  in  fact  filed  for  the 
benefit  of  all  the  legatees  standing  in  the  same  relation  with 
him,  the  matters  in  question  in  that  suit  hare  become  res  ad* 
judicata.  On  the  other  hand,  it  is  contended,  that  the  infants 
represented  by  the  plaintiff  here,  being  in  fact  strangers  to  that 
gnit,  cannot  now  claim  the  benefit  of  the  decree  by  way  of 
estoppel  against  the  defendant. 

It  is  a  general  rule  that  the  judgment  of  a  court  of  com- 
petent jurisdiction,  directly  upon  the  point,  is  conclusiye  as  be- 
tween the  same  parties  and  their  priyies  upon  the  same  matter 
in  the  same  or  another  court  1  Phil  Bv.  321,  324.  It  is  also 
a  general  principle  that  a  transaction  between  two  parties  in 
judicial  proceedings  is  not  binding  upon  a  third  party.  Ji. 
The  reason  is,  that  it  would  be  unjust  to  bind  any  person  who 
could  not  be  permitted  to  make  a  defense  or  examine  witnesses^ 
or  appeal  from  a  judgment  he  might  think  erroneous.  The 
oonyerse  of  this  proposition  is  also  true.  A  judgment  cannot 
be  giren  in  eyidence  against  a  party  to  a  former  suit  by  a 
stnmger  to  that  suit  "  Nobody  can  take  benefit  by  a  Terdiot,'* 
says  Baron  Oilbebt,  ''who  had  not  been  prejudiced  by  it 
had  it  gone  contrary.''  Oilb.  Ev.  28.  Sec,  also.  Hursts  v. 
McNiel,  1  Wash.  C.  Ct.  70.  From  these  principles,  the  infer- 
ence is  very  clear,  that  the  defendant  cannot  be  concluded  by 
the  decree  in  the  former  suit  The  infants  represented  by  the 
plaintiff  in  these  proceedings  were  strangers  to  that  suit  It 
does  not  even  appear  that  they  ever  knew  of  its  pendency.  If 
the  decree  had  been  adyerse  to  the  plaintiff,  it  cannot  be  pre- 
tended that  it  would  haye  estopped  these  parties  from  setting 
up  their  chum  to  l^gaciea  If  not,  it  follows  that  the  defendant 
is  not  now  estopped  from  denying  their  right  The  estoppel 
must  be  mntnaL 

The  question,  therefore,  whether  these  parties  are  entitled  to 
legacies  under  the  will,  is  still  open  for  adjudication.  What^ 
then,  was  the  intention  of  the  testator,  when  in  the  fourth  item 
of  his  will  he  said, ''  I  will  and  bequeath  unto  each  of  my 
•  nephews  and  nieoes  fiye  hundred  dollars,  excepting  John 
Cromer?^    For  whom  were  these  legacies  designed ?    He  had 
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already,  in  the  tiiird  danse  of  his  will,  giyen  to  each  of  the 
children  of  his  sister,  Catharine,  five  hnndred  dollars.  Besides 
these,  there  were  living,  at  the  time  the  testator  made  his  will, 
one  nephew  and  one  niece,  the  children  of  the  testator's  brother. 
There  were  also  living  several  grandchildren  of  the  testator's 
sister,  Elisabeth,  one  of  whom  was  John  Cromer.  The  ques- 
tion here  is,  whether  these  grandchildren  of  Elizabeth  were 
intended  to  be  embraced  in  thei  class  of  relatives  described  in 
the  fourth  clause  of  the  will. 

If  the  clause  in  question  is  to  be  construed  according  to  the 
ordinary  and  primary  meaning  of  the  terms  employed,  it  is  ob- 
vious that  these  persons  have  no  interest  in  its  provisions. 
They  are  not  in  that  sense  nephews  and  nieces.  But  the  testa- 
tor had  the  ris^ht  to  define  his  own  language,  and  if  it  can  be 
seen  fh)m  the  context,  taken  in  connection  with  the  circum- 
stances of  his  relatives,  that  by  the  terms  nephews  and  nieces 
he  intended  some  other  persons  than  the  children  of  bis 
brothers  and  sisters,  it  is  the  duty  of  the  court  to  give  effect  to 
that  intention.  The  testator's  sister,  Catharine,  had  long  be- 
fore the  time  of  making  the  will  removed  to  Canada.  The  tes- 
tator was  probably  not  fiuniliar  with  the  situation  of  her  fion- 
ily.  He,  therefore,  by  a  separate  provision  in  the  wiU,  gave  to 
her  children,  if  any,  and  as  many  as  she  might  have,  each  a  leg- 
acy of  five  hundred  dollars.  Besides  these  children  he  had  but 
one  nephew  and  one  niece.  It  might  well  be  supposed  that  he 
would,  after  having  provided  specifically  for  bis  sister's  chil- 
dren, have  made  provision  equally  specific  for  these  other  per- 
sons standing  in  the  same  relation.  Instead  of  this,  we  find 
him  in  general  terms  bequeathing  legacies  of  five  hundred  dol- 
lars each  to  all  his  nephews  and  nieces,  and  with  a  single  ex- 
ception. That  exception  is  John  Cromer,  who  is  not  a  nephew, 
but  the  son  of  a  nephew.  No  one  can  suppose  that  the  testa- 
tor meant  to  give  to  the  children  of  his  sister,  Catherine, 
double  legacies ;  first,  under  the  description  of  children  of  his 
sister,  and  then,  under  the  general  description  of  nephews  and 
nieces.  Nor,  if  he  had  intended  to  limit  the  effect  of  the  fourth 
clause  to  the  remaining  nephow  and  niece,  can  it  be  supposed 
he  would  have  in  terms  excepted  John  Cromer  flrom  the  hm- 
efit  of  that  provision.    Why  not  except  also  the  brothers  and 
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Bisters  of  John  Cromer  ?  From  the  fact  that  John  Cromer  is 
excepted^  and  that  his  brothers  and  sisters  are  not,  is  not  the 
conclnsion  as  irresistible^  that  the  testator  intended  that  the 
latter  should  receiye  legacies  under  the  proyisions  of  the  fourth 
clause^  as  it  is  that  the  former  should  not  F  I  am  satisfied  that 
the  ^rue  construction  of  this  clause  of  the  will  is,  that  the  tes- 
tator intended  to  give  to  each  of  the  children  of  his  brothers 
and  sisters  a  legacy  of  five  hundred  dollars ;  that  if  any  such* 
child  other  than  the  children  of  Catharine,  had  died,  leaving  a 
child  or  children,  every  such  child,  with  the  exception  of  John 
Cromer,  should  be  deemed  to  be  a  nephew  or  niece,  within  the 
meaning  of  the  term  as  used  in  the  fourth  clause  of  the  will, 
and  that  this  principle  should  be  applied  to  the  descendants  of 
his  brothers  and  sisters  in  any  degree.  This  view  of  the  testa- 
tor's intention  Is  still  further  supported  by  the  tenth  clause  of 
the  will,  which  gives  to  the  children  of  the  testator's  nephew 
John  Cromer,  collectively  the  same  legacy  to  which  he  would 
have  been  entitled  had  he  not  been  excluded  from  taking  un- 
der the  fourth  clause.  Adopting  this  construction,  it  follows 
that  all  the  parties  claiming  legacies  as  the  descendants  of  the 
testator's  sister  Elizabeth,  are  entitled  to  such  legacies,  uilless 
Qie  objection  taken  to  the  legitimacy  of  the  three  Eettleman 
ohildred  is  well  founded.  That  question  alone  remains  to  be 
considered. 

It  appears  from  the  evidence  that  Eli^abetti,  the  grandmother 
of  these  children,  was  reputed  to  have  been  married  to  Anthony 
Cromer,  in  Germany.  They  lived  together  in  this  country  sev- 
eral years  and  had  several. children.  Cromer  then  abandoned  his 
wife  and  went  away.  After  he  had  been  gone  eight  or  nine  years, 
she,  not  having  heard  from  him,  and  suppodng  him  dead,  was 
married  to  Eettleman,  by  whom  she  had  three  children.  After 
the  death  of  Eettleman,  Cromer  returned,  and  it  appears  lived 
one  winter  with  his  wife  and  then  left  her  again,  and  has  not 
been  heard  of  since.  It  is  now  contended  that  these  facts  estab- 
lish the  illegitimacy  of  the  children  of  Elizabeth  by  Eettleman, 
and  that  these  Eettleman  children,  being  the  descendants  of 
that  unlawful  connection,  are  not  entitled  to  take  under  the 
fourth  clause  of  the  will  as  the  nephews  and  niece  of  Peter 
ICarka 
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It  mighty  perhaps^  be  urged  with  some  show  of  plaosibilitj, 
in  answer  to  this  position,  that  upon  a  question  of  legitimacy^ 
there  is  not  sufficient  evidence  of  the  marriage  of  Elizabeth 
with  th3  first  husband  Cromer ;  that  when  the  eflTect  of  estab* 
lisliing  the  prior  marriage  is  to  bastardize  the  issue  of  the  se- 
cond marriage,  higher  proof  should  be  required  than  mere  co- 
habitation and  reputation.  But  I  am  inclined  to  think  that 
the  fact  that  they  came  from  Ocrmany,  professing  to  be  hus- 
band and  wife,  that  they  lived  together  in  that  relation  for  sev- 
eral years,  and  had  children  who  were  acknowledged  as  the 
issue  of  such  a  marriage,  is  sufficient  evidence  of  a  marriage  in 
fact,  even  though  it  may  have  the  effect  to  invalidate  a  subse- 
quent marriage.  A  very  considerable  portion  of  the  population 
of  our  country  is  made  up  of  European  emigrants.  Of  these,  a 
large  proportion  are  married  when  they  arrive  here,  and  even 
when  marriages  are  celebrated  here,  so  migratory  are  the  habits 
of  the  American  people  that  In  many  cases  it  would  be  no  easy 
thing  to  prove  a  marriage  by  those  who  witnessed  the  ceremony. 
It  was  well  remarked  by  Gh.  J.  Tiloman,  in  Chambers  v. 
Dickson,  2  Serg.  &  R.  475,  that,  <^in  establishing  rules  of  evi- 
dence, arguments  from  inconvenience  have  just  weights  And 
that  we  must  pay  great  attention  to  the  situation  of  our  own 
country,  which  is  not  in  all  instances  adapted  to  regulations 
that  are  very  proper  in  other  countries." 

Elizabeth,  then,  when  she  intermarried  with  Kettleman,  was 
the  lawful  wife  of  Cromer,  and,  of  course,  the  marriage  was  ; 
void.  The  children  of  such  a  marriage,  both  by  the  civil  and  : 
common  law,  are  illegitimate.  Has  this  result  been  avoided  in 
this  case  by  the  operation  of  statute  ?  Section  6  of  the  statute, 
relating  to  marriage  (2  IL  &  139),  declares  that  if  any  person, 
whose  husband  or  wife  shall  have  absented  himself  or  herself 
for  the  space  of  five  successive  years,  without  being  known  to 
such  person  to  be  living  during  that  time,  shall  marry  during 
the  lifetime  of  such  absent  husband  or  wife,  the  marriage  shall 
be  void  only  from  the  time  that  its  nullity  shall  be  pronounced 
by  a  court  of  competent  authority. 

This  statute  took  effect  in  1830.  Before  that,  although  there 
was  a  statute  exempting  one  married  party  who  married  again 
after  five  years'  continued  absence  of  the  other  firom  the  p^ial 
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consequences  of  bigamy,  yet  the  second  marriage  was  absolutely 
Yoid.  **  No  length  of  absence,  and  nothing  short  of  death,  or 
the  judicial  decree  of  some  court,  confessedly  competent  to  the 
case,  could  dissolve  the  marriage  tie."  Williamson  v.  Parisien, 
1  Johns.  Ch.  389.  Can  this  provision  of  the  Bevised  Statutes 
be  so  construed  as  to  legitimate  the  children  of  the  second  mar* 
riage  ?  Did  the  legislature  intend  that  it  should  be  applicable 
to  marriages  that  had  previously  taken  place  as  well  as  to  sub- 
sequent marriages?  There  can  be  no  doubt  that  the  marriage 
in  question,  had  it  taken  place  after  the  adoption  of  the  Be- 
vised Statutes,  would  have  been  valid,  until  declared  void  upon 
the  application  of  one  of  the  parties  to  the  marriage  or  the 
former  husband.  2  E.  S.  142,  §  22.  Suppose  the  parties  had 
lived  until  the  Bevised  Statutes  took  effect,  and  then  one  of 
them  had  sought,  under  the  provisions  of  that  statute,  to  annul 
the  marriage,  what  would  have  been  the  decree  of  the  court  ? 
Would  it  not  have  been  in  conformity  with  section  G  of  the 
statute,  declaring  the  marriage  void  only  from  the  time  the 
decree  was  pronounced  f  I  admit  the  soundness  as  well  as  the 
importance  of  the  principle,  that  statutes  are  not  to  have  a  re- 
trospective effect  "  The  very  clear  essence  of  a  new  law,"  said 
Eext,  Ch.  J.,  in  Dash  v.  Van  Cleeck,  7  Johns.  477,  "  is,  that 
it  is  a  rule  for  future  cases.  But,"  says  the  same  learned  jurist, 
^this  doctrine  is  not  understood  to  apply  to  remedial  statutes, 
which  may  be  of  a  retrospective  nature,  provided  they  do  not 
impair  contracts  or  disturb  absolute  vested  rights,  and  only  go 
to  confirm  rights  already  existing,  and  in  furtherance  of  the 
remedy,  by  curing  defects  and  adding  to  the  means  of  enforcing 
obligations.  Such  statutes  liave  been  held  valid  when  clearly 
just  and  reasonable,  even  though  they  might  operate  in  a  de- 
gree upon  existing  rights ;  as  a  statute  to  confirm  former  mar- 
riages defectively  celebrated,  or  a  sale  of  lands  defectively  made 
or  acknowledged."  1  Kent  Com.  455.  Suppose  the  legislature 
had  teen  fit,  in  1830,  to  have  passed  a  law  in  terms  declaring 
the  marriage  between  Eettleman  and  Mrs.  Cromer  to  be  valid, 
and  the  issue  of  that  marriage  to  be  legitimate  until  some  com- 
petent court,  upon  the  application  of  one  of  the  parties,  should 
pronounce  it  to  be  void,  would  the  validity  or  wisdom  of  such 
a  law  be  questioned  ?    Had  P^ter  Marks  died  before  the  pas^ 
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sage  of  such  an  act,  so  that  the  rights  of  others  in  his  estate 
had  become  vested,  then,  indeed,  it  wonld  have  been  nnjust,  if 
not  unconstitutional,  to  give  it  such  a  construction  as  might 
destroy  rights  which  had  actually  attached.  But  in  this  case 
there  were  no  vested  rights  to  be  affected  by  tho  stitufce  at  the 
time  it  was  enacted.  Peter  Marks  made  his  will  and  died  lonj 
after  the  adoption  of  the  Eevised  Statutes.  Until  those  events 
happened,  no  one  acquired  any  interest  in  his  estate.  No  pre- 
viously existing  rights,  therefore,  would  bo  affected  by  giving 
to  this  statute  this  retroactive  operation. 

A  question  quite  analogous  to  that  under  consideration, 
came  before  the  Virginia  court  of  appeals,  in  Stones  v.  Keel- 
ing, 3  Hen.  &  M.  228,  n.  ''  The  legislature  of  that  State  had,  in 
1785,  passed  a  law  declaring  that  the  issue  in  marriage  deem^rd 
null  in  law,  shall,  nevertheless,  be  legitimate*^  Rev.  Code  Virg. 
voL  1,  c.  93,  §  19.  This  act  took  effect  on  January  1, 1787. 
Previous  to  the  passage  of  the  act,  William  Keeling  had  mar- 
ried Athalia  Arbuckle,  her  first  husband,  William  Arbuckle, 
being  still  alive.  By  this  marriage  he  had  two  daughters.  He 
had  also  a  son,  William  Keeling,  Jr.,  whose  legitimacy  was  not 
disputed.  The  son  died  before  his  father,  leaving  a  widow  and 
children.  Upon  the  death  of  the  elder  Keeling,  the  question 
aroee,  whether  the  daughters  or  the  son's  widow,  to  whom  the 
guardianship  of  the  children  had  been  committed,  was  entitled 
to  administration.  For  the  daughters,  it  was  contended  that, 
by  virtue  of  the  act  of  1785,  they  had  become  legitimate  chil- 
dren, entitled  to  a  share  of  tha  estate,  and,  as  next  of  kin,  were 
also  entitled  to  administration.  Fpon  the  other  side,  it  was 
insisted  that  the  daughters  having  been  bom  before  the  act 
was  passed,  they  were  not  within  its  operation.  It  was  held 
that  the  statute  did  apply  to  the  daughters.  TucKzs,  J.,  said, 
^  The  lather  did  not  die  till  after  the  commencement  of  that  act 
— the  rights  of  the  daughters  to  his  proi)erty  did  not  commence 
until  his  death.  The  question  as  between  thsae  parties  did  not» 
nor  could  it  exist  until  that  event,  and  then  the  act  was  in  full 
operation.'^  A  similar  question  afterwards  arose  in  the  same 
conrt,  upon  another  clause  of  the  same  section  of  the  stmtute, 
which  declares  that,  «  where  a  man,  having  by  a  woman  one  or 
ware  ohOdren,  shaU  afterwards  marry  such  woaiu,  sack  diild 
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or  children,  if  recognized  by  him,  shall  be  thereby  legitimated.^ 
Bice  V.  Effordy  3  Hen.  d  M.  225.  Judge  Roake,  in  deliyering 
the  judgment  of  the  court,  after  referring  to  the  decision  in 
Stones  V.  Keeling,  said,  '^  No  objection  to  this  construction  oaa 
arise  on  the  ground  that  the  act  invades  private  rights.  At 
most,  in  the  case  before  us,  it  is  only  a  possibilitt/  of  an  inter- 
est that  is  invaded ;  a  possibility  in  relation  to  the  children 
bom  in  wedlock,  depending  upon  their  surviving  their  fother 
and  his  dying  intestate.  This  construction  of  the  act,  there- 
fore, however  it  may  be  as  to  the  inception  of  the  right,  is  only 
prospective  as  to  the  consummation  of  it.  It  applies  only  to  oases 
where  the  father  has  died  posterior  to  the  passage  of  the  act.'* 

A  conctruction  of  the  statute  in  question,  which  should  have 
the  effect  to  legitimate  the  issue  of  marriages  of  the  descrip- 
tion mentioned,  though  such  marriage  had  taken  place  before 
the  act  was  passed,  would  neither  take  away  nor  impair  vested 
rights.  Neither  could  it  produce  any  injustice  or  inconve- 
nience. The  statute  is  remedial  in  its  character.  The  revisers, 
in  their  notes,  state,  that  their  object  in  recommending  thii 
))rovision  was  to  mitigate  the  severity  of  the  common  rule, 
which  declared  such  marriages  absolutely  void.  The  other 
provisions  of  the  title  in  which  this  section  is  found,  are 
clearly  applicable  to  all  marriages  prior  as  well  as  subsequent 
I  see  no  reason  for  a  diversity  of  construction.  I  am,  there- 
fore, of  opinion,  that,  by  the  operation  of  the  section  referred 
tOy  the  marriage  of  the  testator's  sister,  Elizabeth,  to  Kettle- 
man,  was  rendered  valid  until  it  should  be  declared  void  hf 
the  decree  of  a  court  of  competent  authoi^ty ;  and  that  thereby 
Valentine  Kettleman,  the  issue  of  that  marriage,  and  the 
lather  of  these  infants,  was  legitimated. 

But  for  this  statute,  I  should  have  had  great  difficulty  in 
giving  such  a  construction  to  the  will  as  would  entitle  the  Ket- 
ileman  children  to  legacies  under  the  fourth  clause. 

That  the  testator  intended  to  include  them  in  the  class  of 
persons  described  in  that  clause,  and  that  he  supposed  he  ha^ 
done  so,  I  have  not  for  a  moment  doubted. 

Valentine  Kettleman,  the  father  of  these  infants,  is  proved 

to  have  lived  with  the  testator  until  he  was  married.    He 

called  the  testator  uncle,  an4  the  testator  called  both  him  and 
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the  CromerSy  nephews.  It  does  not  appear  that  he  ever 
dreamed  that  there  oould  be  any  question  in  respect  to  the 
Talidiiy  of  his  sister^s  second  marriage,  or  the  legitimacy  of  the 
children  of  that  marriage.  And  yet,  if  in  fact  the  father  of 
these  children  was  illegitimate^  I  do  not  see  how  he  or  his 
children  conld,  under  the  circumstances  of  this  case,  be  allowed 
to  take  under  the  fourth  clause  of  the  wilL  It  is  true  this  was 
the  testator's  intention,  and  it  has  been  well  said,  that  in  con- 
struing a  will,  ^*  the  intention  of  the  testator  is  the  polar 
star.''  But  then  it  is  a  general  rule,  that  when  such  general 
terms  as  children,  sons,  daughters,  nephews,  and  nieces,  are 
used,  legitimate  children  only  are  intended.  Illegitimate 
children  may  be  made  the  objects  of  a  testator's  bounty;  but 
to  effect  this,  they  must  be  clearly  designated  on  the  face  of  the 
wilL  Here,  there  are  persons  answering  to  the  description  in 
the  will  The  testator  had  nephews  and  nieces  who  were  the 
legitimate  descendants  of  his  brothers  and  sisters.  In  such  a 
case,  parol  evidence  to  show  that  by  nephews  and  nieces  the 
testator  intended  the  illegitimate  as  well  as  the  legitimate 
descendants  of  his  brothers  and  sisters,  is  inadmissible. 
Had  there  been  no  such  l^itimate  descendants,  that  fact 
would  have  created  such  a  latent  ambiguity  as  would 
have  made  it  proper  to  resort  to  eztrinsio  evidenoe  for  the  pur- 
pose of  ascertaining  who  the  testator  intended  by  the  general 
description  of  nephews  and  nieces.  But,  upon  thia  branch  of 
the  case,  there  was  no  such  ambiguity,  and,  therefore,  parol 
evidence  could  not  be  received.  I  am  inclined  to  think,  tiiere- 
fore,. that,  but  for  the  provision  of  the  Revised  Statutes  al« 
ready  noticed,  the  real  intention  of  the  testator  in  respect  to 
the,  Kettleman  children,  must  have  been  defeated.  By  the 
operation  of  that  provision,  unless  I  have  entirely  mistaken  its 
effect,  the  father  of  these  children  became  the  Intimate 
nephew  of  the  testator,  and  being  such,  and  having  died  be- 
fore the  testator  made  his  will,  his  diildren,  by  virtue  of  the 
enlarged  sense  in  which  the  terms  nephews  and  nieces  are 
used  in  the  fourth  clause  of  the  will,  are  entitled  to  legacies  as 
the  nephews  and  nieces  of  the  testator.  The  decree  of  the 
supreme  court  should  therefore  be  affirmed* 


Decree  affirmed,  with  costs. 
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Bfuch,  1851. 

Under  an  agreement  between  owners  of  adjoining  lota,  that  one  m% 
boild  a  wall  upon  the  boundary  line,  partly  on  each  lot,  and  that  the 
other  and  hie  aasigna  shall  pay  a  portion  of  its  valne,  whenerer  it  shall 
be  used  by  them  as  a  party  wall,  the  grantee  of  the  lot  of  the  boildeir 
Buy  recover  from  the  grantee  of  the  other  lot,  whenever  the  latter 
makes  use  of  the  wall  as  a  party  wall.  Under  snch  an  agreement  the 
payment  is  to  be  deemed  due  to  the  one  whose  property  is  taken  and 
used,  althoogh  the  agreement  and  the  deeds  may  not  explicitly  direct 
the  payment  to  be  made  to  him.* 

John  A.  Brown  brought  this  action  in  the  snpreme  court 
in  equity,  against  Frederick,  William  A.  F.,  and  John  Pent^ 
for  the  value  of  a  certain  party  wall,  erected  by  one  Sandford, 
apon  a  lot  then  owned  by  him,  and  known  as  No.  73  Qreen- 
wich-streety  in  the  city  of  New  York,  and  adjoining  and  ex- 
tending seven  inches  upon  the  adjoining  premises,  known  as 
Na  75  Orcenwich-street,  then  possessed  by  one  John  S.  Boulet^ 
and  now  through  various  conve^nces  vested  in  defendants. 
The  cause  was  transferred  to  the  New  York  superior  courts 
pursuant  to  statute.  Upon  the  trial,  it  appeared  that  the  wall 
was  erected  by  Sandford  and  extended  over  a  part  of  Boulef  • 
land,  by  his  license,  and  under  his  agreement,  executed  for 
himself  and  as  executor  of  the  estate  of  Oeorge  Bossier,  de» 
ceased,  that  in  case  he  should  thereafter  build  upon  his  lot,  or 
if  the  said  wall  should  be  used  by  him  or  his  heirs,  executors, 
administrators  or  assigns,  as  a  party  wall,  then  he  would  pay 
one-half  of  the  value  of  said  party  walL  That  soon  after  the 
building  of  said  wall  Sandford  transferred  his  lot  to  one 
Bobert  Dickey,  his  heirs  and  assigns ;  from  whom,  by  varioui 

*  This  decision  was  made  by  an  equally  divided  court,  and  the  Judg- 
ment below  was  therefore  afllrmed  under  the  statute.  And  although  it 
is  not  strictly  therefore  a  binding  authority,  it  has  been  followed  as  such 
bjtiie  eonrt  whose  Judgment  was  afllnned,  in  two  subsequent  cases: 
Buriock  V.  Peck,  8  Ihter,  90,and  Eno  «.  Del  Veochio,  4  Id.  08;  6  /<!  17; 
and  Is  entitled  to  great  weight  upon  the  question  involved. 

A  decision  briefly  noted  as  Pents  «.  Brown,  la  5  if,  71  Leg.  Ob$,  If,  Is 
•vefmlad  in  eflbct,  by  the  case  in  the  text 
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conveyances,  it  became  vested  in  plaintiff;  and  plaintiff  also 
became  the  assignee  of  ibe  agreement  relating  to  the  party 
waQ,  by  assignment  from  Mary  Sandford,  administratrix  of 
Baid  Sandfordy  deceased.  That  defendant  became  the  owner  of 
the  lot  formerly  owned  by  Boolety  by  virtne  of  a  conveyance 
from  John  A.  laelin ;  which  contained  the  following  clause : 
^The  northerly  wall  of  the  dwelling-house  fronting  on  Green- 
wich-street, now  or  late  of  Bobert  Dickey,  standing  on  the  lot 
adjoining  the  above  described  lot  of  land''  (meaning  the  prem- 
ises conveyed  thereby  to  the  defendants),  '*  on  the  south,  being 
a  party  wall  erected  by  the  said  Bobort  Dickey,  seven  inches 
whereof  is  on  the  lot  above  described,  one  half  of  which  wall  is 
to  be  paid  for  by  the  said  parties  hereto  of  the  second  part  '^ 
(the  defendants),  '*  whenever  they  shall  build  upon  said  lot 
thereby  conveyed,  or  the  said  wall  shall  be  used  by  them."  It 
also  appeared  that  defendants  had  built  a  store  upon  their  lot, 
and  used  the  said  wall ;  and  that  the  value  of  one  half  of  the  wall 
was  two  hundred  and  thirty-five  dollars  and  sixty-three  cents. 

The  question  was,  whether  the  plaintiff  could  recover  thia 
compensation,  considering  that  the  defendants  were  not  shown 
to  be  the  assigns  of  Boulet's  title,  and  that  the  clause  in  their 
deed  did  not  specify  whether  the  defendants  were  to  pay  the 
compensation  for  the  wall  to  the  builder  of  the  wall  or  his  as- 
aigns,  or  to  the  grantor  with  whom  they  agreed  to  pay  it 

Judgment  was  rendered  for  the  plaintiff,  for  the  sum  claimed, 
and  was  affirmed  by  the  court  at  general  term.  Defendant! 
appealed  to  this  court 

H.  B.  Cowles,  for  defendants,  appellants. 

Thos.  C.  T.  Buckley f  for  plaintiff^  respondent — ^By  the  ao- , 
ceptanoe  of  the  possession  of  the  lot  in  question,  under  the 
Iselin  conveyance,  the  defendants  are  estopped  from  disputing 
a  primary  liability  to  pay  some  one  for  one  half  of  the  ^  value 
of  that  waW  See  Carver  v.  Jackson,  4  PeL  83, 88 ;  Sinclair 
9.  Jaokaon,  8  Cow.  686;  4  Cruise  Dig.  393;  Toney  v.  Bank 
of  Orleans,  9  Paige^  649;  affirmed  in  7  Bili,  260;  Bussel  t. 
Kinney,  1  Sandf.  Ck.  39;  Campbell  v.  Mesier,  4  Johns.  Ch.  834 
^e  plidntiff  is  equitably  eatiUed  to  receive  the  amount  whidi 
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defendants  are  primarily  liable  to  pay,  as  assignee  af  the 
moneys  expended  in  the  erection  ot  the  wall  by  SEuidford,  or  af 
representing  the  same  claim  under  his  deed  with  foil  cove- 
nants f^om  Sandford  as  a  thing  appurtenant  to  the  land 
granted.  2  Phil  on  Ev.  notes,  p.  295 ;  Blyer  v.  MulhoUand,  % 
Sand/.  479 ;  Torrey  v.  Bank  of  Orleans,  9  Paiff$,  649;  Halsef 
V.  Beid,  9  Id.  44G ;  Marsh  v.  Pike,  10  Id.  595 ;  Onitia  v.  Tjkr, 
0  Id,  435 ;  Maore  v.  Harrison,  1  Bq.  Oa.  Air.  93. 

McCouN,  J.— The  north  wall  of  Sandford's  hoose,  bnilt  bj 
(uci  in  1812,  on  lot  'So.  73,  was  placed  partly  on  lot  Nou 
75,  a<ljoining,  then  in  possession  of  Boolet  as  the  owner 
thereof.  This  was  done  under  an  agreement  in  writing 
between  Sandford  and  Boulet,  by  which  the  latter  agreed, 
in  case  he  should  thereafter  build  upon  lot  Na  75,  or  ^ 
the  wall  should  be  used  by  him,  his  heirs  or  assigns,  as  a 
party  wall,  then  he  would  pay  one  half  of  the  value  of  sudi 
walL  The  wall,  when  built,  still  belonged  wholly  to  Banfordi 
He  was  not  a  trespasser  by  building  it  partly  on  the  adjoining 
lot  The  agreement  was  a  license  to  enter  upon  that  lot  and  to 
erect  it  there.  At  any  time  before  the  wdl  was  used  by  tiie 
owner  of  that  lot  as  a  party  wall,  Sandford  or  any  grantee  of  his 
was  at  liberty  to  take  it  down  and  remove  it.  It  lormed  a  part 
of  his  house,  and  though  overlapping  another^s  laud,  it  was 
transferable  by  any  deed  of  conveyance  which  Sandford  might 
make  of  his  house  and  lot  The  title  to  that  part  would  pass 
and  vest  in  a  purchaser,  the  same  as  any  other  part  of  the 
premises.*  By  sundry  successive  conveyances  the  title  to  lot 
Na  73,  now  known  as  No.  69  Greenwich  street,  became  vested 
in  Brown,  the  plaintiff  below,  in  the  year  1838,  with  the  iden- 
tical house  built  by  Sandford  still  standing  upon  it  As  yet  the 
wall  had  never  been  used  as  a  party  wall  by  any  owner  or  oo- 
eapier  of  the  adjoining  lot  Brown  continued  to  be  tiie  owner^ 
when  in  1845,  the  defendants  below,  having  acquired  a  title  to 
the  adjoining  lot,  formerly  Na  75  (now  No.  71),  erected  a  build* 
mg  upon  it,  and  for  the  first  time  used  the  wall  in  question,  by 

making  it  a  party  wall  between  them  as  the  ownerson  one  side 

— *- 

*  See  4  Kent  Onn.  7  ed.  m.  p.  407,  and  cases  cited;  United  Stales  «. 
AppletoB,  1  8mtm.  499;  Borke  «.  Nichols,  p.  800  of  tbis  rol. 
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and  Brown  as  the  owner  on  the  other.    From  these  facts  it  ia 
plain  that  if  the  defendants  are  bound  to  make  comjiensation 
to  anybody  for  the  use  they  had  made  of  the  wall,  it  must  be 
to  Brown,  because  it  is  his  property  which  lias  been  taken  and 
used  by  the  defendants.    To  him,  therefore,  the  right  to  com- 
pensation naturally  belongs,  and  it  is  not  essential  to  that  right 
that  the  plaintiff  should  show  anything  more  than  he  has  done ; 
but  for  greater  caution,  and  to  secure  the  defendants  from  all 
danger  of  being  called  upon  by  Sandford's  representatives  to 
make  compensation,  founded  on  the  original  agreement  with 
Boulet,  the  plaintiff  below  shows  that  he  is  the  holder  of  that 
agreement  also,  by  assignment  from  Sandford's  administratrix. 
And  why  should  not  the  defendants  below  be  bound  to  make 
this  compensation  P    They  have  taken  and  used  their  neigh- 
bor's property  with  his  consent    The  wall  was  placed  there  to 
be  used  in  the  way  they  hare  used  it    It  was  built  expressly 
wfth  reference  to  such  a  use,  and  was  to  be  paid  for  when  so 
used,  and  not  before.    The  condition  on  which  payment  was 
to  be  made  has  never  happened  until  now.   The  defendants  are 
not  at  liberty  to  say  it  may  have  been  paid  for  already  by  some- 
body else,  especially  as  they  took  their  deed  with  express  notice 
in  the  deed  itself  that  the  northerly  wall  of  the  house  adjoining 
was  a  party  wall,  covering  seven  inches  of  the  land  which  they 
jbad  bought,  and  was  to  be  paid  for  by  them  whenever  they 
thould  build  and  should  use  it    True,  the  deed  does  not  say 
to  whom  payment  was  to  be  made,  and  it  is  not  necessary  it 
ahould*    The  law  determines  that,  upon  the  principles  I  have 
•tated.    It  also  appears  there  was  a  mistake  in  the  deed  in 
speaking  of  the  wall  as  a  wall  erected  by  Bobert  Dickey  which 
fhej  were  to  pay  for;  but  this  is  immaterial    The  wall  spoken 
of  was  the  wall  then  standing,  and  the  same  which  they  have 
tised,  and  this  is  the  wall  built  by  Sandford  under  an  agreement 
with  Boulet  and  there  neter  has  been  any  other.    And  have 
not  the  defendants  acquired  tk  property  which  they  did  not  be- 
fSlre  possess,  by  taking  the  northerly  part  of  the  wall  into  their 
building,  incorporating  it  with  their  new  structure,  and  mak- 
ing it  a  part  thereof?    It  has  now  become  their  properify,  that 
18^  seven  inches  of  it,  which  stands  upon  their  land.    It  is  no 
longer  liable  to  be  removed  or  disturbed  by  the  owner  of  the 
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other  lot  It  ever  it  shonld  become  dilapidated  8o  as  to  re- 
quire reparation  or  renewal,  one  owner  can  compel  contribu- 
tion from  the  other  towards  the  expense.  Campbell  v.  Mesier, 
4  Johns.  Oh.  334  In  England  there  is  a  statute,  14  Geo.  III. 
c  78,  called  tbe  building  act,  to  regulate  the  building  of 
party  walls,  as  a  preventiye  against  fires.  The  principles  which 
gOYcm  between  the  owners  of  walls  built  under  that  act  in  re- 
lation to  their  rights  and  liabilities,  are  equally  applicable 
where  a  wall  of  that  description  has  been  erected  by  agreement 
between  the  owners  of  adjoining  lots.  They  are  principles  of 
natural  justice  which  result  from  the  nature  of  the  interest  or 
ownership  in  a  party  wall  Such  a  wall,  standing  partly  on  tho 
land  of  one,  and  iN&rtly  on  the  land  of  the  other,  does  not,  it  is 
true,  constitute  a  tenancy  in  common  between  them,  because 
each  owns  in  severalty  to  the  dividing  line  of  their  respective 
lots,  and  therefore  each  of  the  house  owners  has  a  separate 
property  in  a  moiety  of  the  party  wall,  and  an  easement  hie^ 
wise  for  the  support  of  his  house  in  the  other  moiety  ;  so  that 
it  has  been  held  that  one  of  them  may  maintain  trespass 
against  tbe  other  for  pulling  down  so  much  of  the  party  wall 
as  stands  upon  his  own  land.  Matts  v.  Hawkins,  5  Taunt.  20 ; 
Gibbons  on  Dilapidations^  dc,  110. 

In  Gibbons'  treatise,  just  mentioned,  it  is  also  said  that,  un- 
til the  proportion  of  the  expense  of  building  the  party  wall  is 
paid,  the  property  in  the  whole  wall  and  in  the  whole  ground 
on  which  it  stands,  is  In  the  builder  thereof,  and  when  there 
is  no  other  house  adjoining  the  party  wall  at  the  time  it  is 
built,  the  portion  of  the  expense  becomes  due  from  the  neighbor 
as  soon  as  he  cuts  into  and  first  uses  the  party  wall.  When  it 
is  built  against  an  adjoining  house,  the  portion  becomes  due 
when  the  wall  is  finished.  Gibb.  123.  See  also  Stuart  v. 
Smith,  2  Mars.  435 ;  S.  C,  7  Taunt.  158.  I  entertain  no  doubt 
of  the  correctness  of  the  decision  of  the  court  below. 

H.  Oeat,  J.  (dissenting.) — ^By  the  terms  of  the  contract  un- 
der which  Sanford  erected  the  wall  in  question,  he  was  to  be 
paid  for  it  by  Boulet  when  he  should  build  upon  the  adjoining 
lot,  or  the  wall  should  be  used  by  him,  his  heirs,  executors,  ad- 
ministrators or  assigns.    There  is  neither  allegation  nor  proof 
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that  laelin  or  the  defendants  are  the  heirs  or  assigns  of  Bonlety 
QT  that  the  defendants  hold  in  any  manner  in  subordination  to 
his  title ;  for  anght  that  appears  the  title  of  Iselin  was  ad?erae 
to  that  of  Roulet    Neyertheless,  he  had  the  right  (which  the 
defendants  cannot  question),  to  provide  for  the  payment  to 
Sandford  for  the  party  wall  built  by  him,  in  the  eyent  of  its  be- 
kig  used  by  them ;  but  when  such  provision  is  made  by aparty 
under  no  obligation  to  make  it,  it  should  be  so  free  ftom  am- 
biguity as  not  to  be  susceptible  of  any  reasonable  oonstmction 
of  being  oonsidered  a  provision  for  the  benefit  of  the  party 
making  it  The  question  then  arises  whether  Iselin  intended  to 
obligate  the  defendants  to  pay  the  builder  of  the  wall  its  value 
in  tiie  event  of  its  being  used  by  them.    The  provision  is  that 
one  half  of  the  party  wall  is  to  be  paid  for  ^*  whenever  they 
should  build  upon  the  lot  or  use  the  walL^   The  mere  fact  that 
the  clause  referred  to  stated  that  the  wall  in  question  was 
erected  by  Dickey,  is  not,  unaided  by  any  extrinsic  ciroum- 
stances,  sufficient  evidence  that  the  builder  of  the  wall,  who- 
ever he  was,  had  not  been  paid;  it  is  by  no  means  unreasonable 
So  suppose  that  the  statement  that  the  wall  was  erected  by 
Diokey  was  intended  merely  as  descriptive  of  the  wall  to  be 
paid  for,  and  having  no  regard  iriiatever  to  the  person  to  be 
paid.    So  far  then  alone  as  the  deed  above  ftimishes  evidence, 
the  obligation. to  pay  must  be  regarded  as  having  been  made 
fbr  the  benefit  of  Iselin,  the  owner,  who  conveyed  to  the  de- 
fendants the  land  upon  which  the  wall  stood,  ancL  unless  the 
extrinsic  circumstances  point  to  some  other  person  than  him 
as  the  one  to  whom  payment  was  to  be  made,  the  plaintiff 
should  not  have  recovered.    It  is  not  enough  to  show  that  a 
third  party  built  the  wall,  and  it  was  to  be  paid  for  when  it  was 
used ;  but  it  should  at  least  have  been  shown  that  Iselin  knew 
that  the  buildor  was  unpaid.    It  is  idle  to  suppose  that  he  in- 
tended to  provide  for  the  payment  of  a  demand  of  which  he 
was  wholly  ignorant    If  it  had  been  shown  that  Iselin  held 
under  Dickey,  who  derived  his  title  from  Sandford»  and  knew 
that  the  builder  of  the  wall  was  unpaid,  for  his  iorviCM  and 
materials,  and  was  to  be  paid  when  the  wall  was  nae^  then 
perhaps  it  might  be  inferred  tiiat  it  was  for  the  benefit  of  ^t» 
builder  that  the  provision  was  made.    There  is,  howevo^  no 
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cfidenoe  in  the  caae  to  show  that  Iselin  erer  knew  Sandford^  or 
beard  that  he  was  the  builder  of  the  wall  in  question*  On  the 
contrary,  the  provision  in  the  deed  relied  upon  by  the  plaintiff, 
upon  its  face  states  that  Iselin  at  the  time  of  making  it  suj)- 
poaod  the  wall  was  erected  by  Bicksy,  to  whom  Sandford,  in 
1815,  conyeyed  the  lot  upon  which  lii&  part  of  the  wall  stood. 
This  repels  the  idea  that  Iselin  was  cognisant  of  the  arrange- 
ment between  Ronlct  and  Sandford,  and  had  reference  to  it 
There  is  no  evidence  that  Iselin  knew  that  one  half  of  the  ex- 
pense of  the  wall  was  not  borne  at  the  time  it  was  built  by  the 
owners  of  the  respectiye  lots  on  which  it  stood,  hence  none 
pointing  to  any  other  than  Iselin  as  the  one  to  whom  the  wall 
was  to  be  paid  for.  There  is  no  pretense  that  the  plaintiff  is 
entitled  to  recover  unless  the  provision  in  the  deed  to  the  de- 
fendants was  intended  for  the  benefit  of  the  unpaid  builder  of 
the  walL  The  evidence  is  insufficient  to  justify  such  an  infer- 
enoesy  and  the  judgment  should,  therefore,  be  reversed. 


BRUCE  V.  DAVENPORT. 

September,  1867. 
Beraning  88  ilork  8«. 

One  who  proposes  to  disaffirm  a  contract  on  the  ground  of  frand,  which 
iadaced  him  to  enter  into  it,  mast  do  so  at  onoe,  upon  the  disooveiy  of 
the  fraud.* 

The  defendants,  who  were  partners,  employed  the  plaintiffb,  as  hrokers, 
to  sell  a  note  which  defendants  held,  at  a  discount,  withoat  their  in- 
dorsement and  withoat  recourse ;  but  by  making  false  statcsnents  to 
one  of  the  partners,  and  by  concealing  the  instructions  gi^en  by  the 
other  partner,  plaintiffs  obtained  the  indorsement  of  the  firm  name  on 
the  note.— ifejfl,  that  if  the  representation  to  one  partner  of  what  his 
associate  would  do  if  present,  be  deemed  sufficient  ground,  within  the 
rule  respecting  fraud,  to  avoid  the  contract,  the  defendanto  could  not 
take  adrantagt  of  it  after  having  received  and  retained  the  proceeds  of 
the  note,  and  been  silent  for  nearly  three  months,  until  the  insolvenqr 
of  the  maker  occurred.  They  should,  at  once,  when  the  real  fkcts  were 
made  known  to  all  of  them,  have  tendered  the  plaintiffii  the  money  re- 
ceived, and  demanded  a  return  of  the  note. 


*  Compare  King  v.  Fitch,  in  this  series. 


S34  \BW  YOBK 


Brace  v,  Davenport. 


On  reversing  a  jadgment  for  error,  and  ordering  a  new  trial,  the  court 
are  not  anthorised  to  make  it  a  condition  tliat  testimony  already  taken 
may  be  read  in  evidence  upon  the  new  trial.  The  new  trial  being  a 
matter  of  right,  the  party  \b  entitled  to  it  withoat  qualification, 

John  M.  Bnice,  William  A.  Odell,  and  David  M.  Farnnm, 
sned  James  S.  Dayenport,  Samnel  W.  Davenporty  and  Thomas 
Dayenporfcy  in  the  snpreme  conrt,  as  indorsers  of  a  promissory 
note.  The  defense  was  that  the  indorsement  of  the  defendants 
was  procured  by  fraud. 

The  referee  found  the  following  facts.  The  defendants  were 
merchants  under  the  firm  of  Davenport  Brothers.  One 
of  their  number,  Thomas,  deliyered  the  note  in  question 
(which  was  made  by  ^'Beale,  Mellick  ft  De  Witt,''  and  was 
dorsed  by  the  makers  in  blank)  to  the  pUuntifls,  who  were 
note  brokers,  with  directions  to  sell  it  without  the  in- 
dorsement of  defendants,  and  at  a  discount  not  exceeding 
twelve  per  cent  The  defendants  had  previously,  through 
Thomas  Davenport,  who  attended  exclusively  to  this  business, 
employed  plaintiffs  to  sell  similar  notes  without  recourse. 

A  few  days  after  the  note  in  suit  was  delivered  to  plaintiffs, 
Odell,  one  of  the  plaintiffs,  called  at  the  defendants'  place  of 
business.  Thomas  Davenport  was  then  absent  Odell  found 
the  defendant  James  S.  Davenport  there,  and  requested  him  to 
indorse  this  note  in  the  name  of  the  defendants'  Brm.  J.  S. 
Davenport  at  first  declined  doing  so,  saying  that  Thomas 
Davenport  attended  to  this  part  of  the  business,  and  that  he 
knew  nothing  about  it  Odell  then  stated  to  him  that 
Thomas  Davenport  was  in  the  habit  of  indorsing  the 
name  of  his  firm  on  the  paper  of  those  makers;  that 
he  invariably  did  so;  that  he  would  indorse  this  note  if 
he  were  at  home,  and  that  if  J.  S.  Davenport  indorsed  it^  he 
would  find  it  all  right  when  Thomas  Davenport  returned; 
that  the  plaintiff^  could  sell  the  note  if  the  defendants  indorsed 
it,  but  not  otherwise.  The  defendant,  James  S.,  induced  by  these 
statements  of  Odell,  then  indorsed  the  note  in  the  name  of  the 
firm.  After  thus  obtaining  the  defendants'  indorsement,  plaintiffii 
indorsed  the  note,  and  sold  it  at  seven  per  cent  discount  They 
reported  the  sale  to  defendants  as  a  sale  at  twalve  par  cent  dis- 
oount,  and  rescrred  that  rate  of  percentage  from  the  proceeds. 
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The  note  not  being  paid  by  the  makeirs  at  maturity,  plaintiffi 
paid  ity  and  brought  this  action  against  defendants  as  indorsera. 

A  day  or  two  after  James  S.  indorsed  the  note  in  Thomas' 
absence,  Thomas  returned,  and  on  being  informed  by  James  Sw 
of  the  representations  and  of  the  indorsement,  expressed  his 
dissatisfaction,  and  said  he  would  not  have  indorsed  it  for  fiye 
hundred  dollars;  and  James  S. expressed  indignation  at  having 
been  induced  to  indorse  the  notes  by  said  statements. 

The  defendants  did  not  express  dissatisfaction  to  the  plain- 
tifb  as  to  the  means  by  which  the  indorsement  was  obtained, 
till  it  was  ascertained  that  the  makers  were  insolvent 

The  referee  was  of  opinion  that  Odell's  statements  were  not 
such  false  representations  as  would  invalidate  the  indorsement 
obtained  by  them ;  because,  1,  so  far  as  they  related  to  what 
Thomas  would  do  if  at  home,  they  were  promissory,  asserting 
no  existing  fiiot,  and,  2,  the  statement  that  he  had  indorsed 
such  notes,  was  not  ^  materia^  since  it  averred  nothing  as  to 
the  credit,  &a,  of  the  makers,  nor  was  it  a  statement  that  a 
prudent  member  of  a  mercantile  firm,  having  their  own  books, 
would  rely  on ,  nor,  3,  did  the  representations  cause  loss,  for  it 
did  not  appear  that  the  note  would  have  been  negotiated  at  all, 
without  indorsement  He  therefore  gave  judgment  for  plain- 
Hfh  on  the  note,  less  the  excess  of  discount 

The  iupreme  court  held  that  plainti£Es  had  violated  their  in- 
structions, in  selling  with  an  indorsement;  and  that  an  in- 
dorsement obtained  by  such  means  could  not  be  deemed  a  mod- 
ification of  the  instructions.  They  accordingly  reversed  the 
judgment  awarded  by  the  referee.  They  directed  that  on  a  new 
trial  *'  the  proof  taken  on  the  former  trial  of  this  action  before 
said  referee  stand  as  the  proof  herein,  with  liberty  to  either 
party  to  introduce  new  and  further  proofl'' 

The  plaintiflb  appealed  to  the  court  of  appeals,  stipulating 
that,  if  the  order  appealed  from  should  be  affirmed,  judgment 
absolute  might  be  entered  against  them. 

Jamm  C.  Carter,  for  plaintiffs,  appellants ;— Cited  1  Starjf 
JBq.  8§  146,  U7, 193  and  185 ;  2  Kent  Cam.  637,  639;  1  Fare, 
en  ConL  267 ;  Gamp  v.  Pulver,  5  Barb.  91. 

WaUam  W.  Ntlee,  for  defendants,  respondents ;  Cited  John- 
son V.  New  York  Central  &  &  Co..  83  N.  Y.  610;  Bennett  fh 
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Judson,  21  Id.  238 ;  Hill  v.  Gray,  1  Stark.  352 ;  Waldron  v. 
Sterens,  12  Wend.  100;  Elwell  v.  Chamberlain,  2  Bosw.  230; 
Caiy  V.  Hotailing,  1  EiO,  311 ;  People  v.  Williams,  4:  Id.  9; 
Mead  v.  Bunn,  32  N.  T.  276 ;  3  PhiU.  on  Ev.  393 ;  Whitney  v. 
Allaire,  1  N.  T.  (1  Onrnt.)  309;  Mead  v.  Bonn,  32  JV.  T.  275; 
Haight  V.  Hayt,  19  K.  T.  564;  Elwell  r.  Chamberl^n,  2  Bono. 
230. 

Huirr,  J.— We  are  not  at  liberty  to  deny  the  finding  of  the 
referee,  that  the  defendants'  indorsement  of  the  note  in  suit 
was  obtained  by  the  false  representation  of  OdelL 

The  representations  were  &lse,  but  they  are  not  found  to  be 
fhiudnlent  Whether  this  question  of  firaud  was  one  of  fiict 
which  should  be  found  by  the  referee,  or  whether  it  would  be 
held  to  be  a  question  of  law  under  Bennett  v.  Judson,  21  N.  T. 
238,  is  not,  in  my  yiew  of  the  case,  a  material  question.  As- 
suming that  the  transaction  was  firaudulent,  and  that  the 
representations  were  such  as  might  well  have  deceived  a  pru* 
dent  man ;  assuming,  also,  that  a  representation  to  one  partner 
of  what  his  associate  would  do,  if  present,  comes  within  the  rule 
on  this  subject  (as  to  which  see  1  Story  Eq.  Jur.  §  199),  there 
is  a  further  difficulty,  which  cannot  be  overcome. 

This  arises  iVom  the  failure  of  the  defendants  promptly  to 
repudiate  the  indorsement,  when  informed  of  the  means  by 
which  it  was  obtained.  The  absent  partner  returned  to  his 
place  of  business  within  a  few  days  after  the  indorsement  was 
obtained,  and  was  informed  of  the  means  and  representations 
employed  by  Mr.  Odell  to  obtain  it  Great  indignation  was. 
expressed  by  the  partners,  among  themselves,  at  his  conduct. 

Ko  disaffirmance,  however,  of  the  transaction,  no  offer  to 
return  the  money  and  take  back  the  note,  nor  even  a  disapproval 
or  complaint  of  the  means  employed,  was  made  to  the  plain- 
tifb.  The  defendants,  on  the  contrary,  received  and  retained 
the  proceeds  of  the  note,  and  were  content  to  remain  as  they 
were,  for  a  period  of  nearly  three  months.  The  insolvency  of 
the  maker,  at  that  period,  occurred,  and  for  the  first  time  the 
defendants  then  communicated  to  the  plaintiffs  the  complaint 
ttiat  their  indorsement  had  been  fhtudulently  obtained. 

This  will  not  da    It  is  the  duty  of  a  party  who  proposes 
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to  disafflrm,  as  fraudulent,  a  contract  entered  into  by  himself, 
his  partner,  or  agent,  to  do  it  at  once,  upon  the  discovery  of  the 
fraud. 

He  must  be  ready  and  prompt  in  such  disaffirmance.  It  will 
not  do  to  keep  the  money  in  his  pocket  for  three  months,  to 
depriye  the  other  party  of  the  opportunity  of  protecting  him* 
self,  to  await  the  chances  of  a  successfril  performance  of  the 
fraudulent  contract,  and  only  to  repudiate  when  the  danger  of 
loss  becomes  imminent. 

Neither  honesty,  good  fiiith,  nor  the  principles  of  law,  will 
justify  such  a  course. 

If  the  defendants  deemed  themseWes  injured  by  the  repre* 
sentations  of  Mr.  Odell,  it  was  their  duty,  upon  the  return  of 
the  absent  partner,  when  the  real  facts  were  made  known  to 
all  of  them,  at  once  to  have  tendered  to  the  plaintiff  the 
money  received  from  them,  and  to  have  demanded  a  return 
of  the  note. 

For  illustrations  of  these  principles,  see  Mintum  v.  Main,  7 
N.r.  (3  Seld.)  220,  227,  Saratoga  &  Schenectady  TLB.  v.  Row, 
24  Wend.  74;  Lloyd  v.  Brewster,  4  PaigCf  637 ;  Conner  v.  Hen- 
derson, 15  Mass.  319 ;  Cutler  r.  Oilbreth,  53  Me.  176. 

Fpon  this  ground,  I  think,  the  judgment  of  the  referee  should 
be  affirmed,  and  that  of  the  general  term  reversed. 

That  portion  of  the  order  directing  that  the  testimony 
already  taken  might  be  read  in  evidence  on  the  new  trial  was 
unauthorized  and  irregular.  The  new  trial,  as  awarded  by  the 
general  term,  was  his  right.  He  was  entitled  to  it,  without  con« 
dition  or  qualification. 

A  direction  that  evidence  of  a  certain  character  should  be 
admitted  was  not  a  legal  condition. 

All  the  judges  concurred. 

Order  for  new  trial  reversed,  and  judgment  on  the  referee's 
report  affirmed  with  costs. 
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BRUSH  V.  LER 

June,  1807. 

In  proeeedings  Bnpplementaij  to  execntion^if  the  judge  finds  the  defend- 
ant able  to  ptLj  the  judgment,  and  orders  him  to  paj  the  same  within 
a  time  specified,  and  tlso  to  paj  an  amount  of  ooets  stated,  the  defend- 
ant, if  he  fails  to  comply  with  such  order,  maj  be  proceeded  against 
as  for  contempt,  and  maj  be  imprisoned  until  such  order  be  complied 
with. 

It  is  not  necessary  in  such  case  that  the  proceedings  for  contempt  be 
instituted  by  attachment  and  interrogatories.  IMsobedienoe  of  an 
order  for  the  payment  of  money  may  be  immediately  punished  by  a 
precept  for  the  imprisonment  of  the  defendant.  But  if  an  order  to  show 
cause  be  taken,  the  defendant  is  not  entitled  to  object  to  that  mode  of 
proceeding. 

On  the  return  of  such  an  order  to  show  cause,  he  cannot  insist  on  interro- 
gatories, as  in  the  case  of  an  attachment.  * 

The  power  to  punish  the  defendant  for  contempt  in  such  a  ease  is  not 
affected  by  the  fact  that  the  judgment  on  which  the  proceedings  supple- 
mentary to  execution  were  founded,  was  a  judgment  merely  for  costs. 

The  plaintiff,  Stephen  Bmsh,  as  execator  of  one  Robert  Hy- 
slop,  deceased,  commenced  a  suit  against  the  defendant  Williiun 
Lee,  and  one  George  W.  Niles  and  others,  to  remoye  a  clond 
upon  the  title  to  certain  real  estate  in  Brooklyn,  which  had 
been  sold  under  an  execution  against  said  Hyslop  ;  and  recor- 
ered  a  judgment  for  costs,  which  was  affirmed  on  appeal.  Exe- 
cution on  this  judgment  having  been  issued  and  returned 
unsatisfied,  the  plaintiff  commenced  supplementary  proceed- 
ings under  section  292  of  the  Code  of  Procedure,  by  an  order 
requiring  the  defendant  Lee  to  appear  and  be  examined  as  to 
his  property.  He  accordingly  appeared  and  was  sworn,  but 
after  several  adjournments  he  &ilcd  to  appear,  and  plaintiff  took 
an  order  on  March  14,  requiring  him  to  show  cauae  on  March 
16  why  he  should  not  be  punished  for  contempt  On  the  re- 
turn day  he  consented  to  an  order  being  made  requiring  him 
within  five  days  to  pay  the  judgment  and  the  thirty  dollars,  the 
costs  of  the  supplementary  proceedings.    As  originally  entered, 

•  See  Pitt  e.  Davidson,  87  if.  T.  235;  8.  C,  8  JM.  If.  8.99^;  Brinkley 
9.  Brinkley,  47  Jf.  T.  41. 
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this  order  of  March  16  recited  that  he  appeared,  and  that  he 
consented  to  its  entry ;  bat  did  not  expressly  state  that  he  ap- 
peared peraonmlly. 

A  few  days  afterward,  on  a  suggestion  that  the  consent 
WM  inadvertently  admitted,  the  court  modified  the  order  by 
striking  out  the  consent  and  inserting  the  words,  "  admitting 
that  he  had  money  and  property  sufficient  to  pay  the  judg- 
ments mentioned  in  said  order.'' 

Payment  was  personally  demanded  upon  the  lapse  of  the  five 
days,  but  not  made,  and  plaintilT  then  on  affidavits  of  the  flacts 
and  the  proceedings,  chained  an  order  requiring  Lee  to  show 
cause  on  March  27,  why  he  should  not  be  punished  for  his  con- 
tempt, in  not  paying  the  judgments  and  costs,  and  not  appear- 
ing in  obedience  to  the  original  order  and  adjournments. 

All  the  orders  above  mentioned  were  duly  and  personally 
served  upon  Lee. 

Upon  the  return  of  the  last  mentioned  order  to  show  cause, 
affidavits  in  opposition  were  read,  and  an  order  of  court  was 
made,  adjudging  that  defendant  Lee  was  guilty  of  contempt  in 
having  wilirully  disobeyed  the  order  for  payment,  and  in  failing 
to  appear,  Ac,  and  directing  that  a  precept  and  commitment 
be  issued  to  commit  him  to  jail  until  payment,  &c 

The  supreme  cauriy  at  general  term,  on  appeal  by  defend- 
ant, affirmed  the  order,  on  the  ground  that  as  the  defendant 
hi  the  first  instance  appeared  personally  before  the  judge,  his 
subsequent  personal  appearanoe  was  not  necessary  to  give  juris- 
diction ;  and  that  interrogatories  neetnot  be  filed  except  where 
defendant  was  ^urrested  on  an  attachment  The  court  also  in- 
timated that  even  the  lost  order  to  show  cause  was  unnecessary, 
and  that  proof  by  affidavit  of  demand  and  refusal  would  be 
enough. 

Defendant  appealed. 

E.  J.  SIterman,  for  defendant,  appellant ; — Cited  Pitt  v.  Da- 
vidson, 37  Barb.  112 ;  2  Edm.  Stai.  534,  §  3  ;  522;  556,  §  19; 
4  Id.  630;  Watson  v.  Fitzsimmons,  5  DueTy  629;  4  Edm. 
Rev.  Siai.  630 ;  Note  /  to  section  302  of  the  Code. 

Oeorffe  C.  Barrett,  for  plaintiflt;  respondent ;— Cited  Yates 
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V.  Lansing,  9  Johns.  396;  Albany  City  Bank  v.  Scherm^r- 
horn,  9  Paiges  372  ;Wat8on  v.  Fitzsimmons,  !^  Duer,  629 ;  8.  C^ 
affirmed  in  court  of  appeals,  Dec  31,  1858 ;  Mcdarton  v.  Van 
Syckel,  10  Bosw.  597 ;  2  Edm.  Rev.  Stat.  554,  §§  3,  4,  5, 19- 
24;  Codcy  §§  297,  301,  302,  note  d;  People  v.  King,  9  Htno. 
Pr.  97;  Wicker  v.  Dresser,  13  Id.  33;  Dresser  v.  Van  Pelt, 
15  Id.  19 ;  Reynolds  t^.  McElhone,  20  Id.  454 ;  People  v.  Kel- 
ly, 22  Id.  309 ;  Kearney's  Case,  13  Abb.  Pr.  459 ;  4  Edm.  Rev. 
Stat.  630,  ch.  390,  §§  2,  3 ;  Livingston  v.  Fitzgerald,  2  Barb. 
896 ;  Codey  %%  297,  301,  302. 

ScBUGHAX,  J. — ^It  appears  Arom  the  recital  in  the  order  of 
March  16, 1866,  and  Arom  the  statements  in  the  affidavit  of  the 
defendant  Lee,  that  on  that  day  he  personally  appeared  in 
court  in  obedience  to  the  order  to  show  cause  of  March  14, 
1866.  He  then  admitted  that  he  had  money  and  property  suf- 
ficient to  pay  the  judgments  of  the  plaintiff;  and  tiiereupon 
an  order  was  made  requiring  him  to  pay,  within  five  days,  the 
amount  of  money  therein  specified,  being  the  sums  due  on  said 
judgments,  and  thirty  dollars  for  the  plaintiff's  costs  of  the 
proceedings  supplementary  to  execution.  It  was  a  sufficient 
answer  to  the  point  that  this  was  not  an  order  for  the  payment 
of  money  in  a  case  where,  by  law,  execution  could  not  be 
awarded  for  the  collection  of  the  sum,  that  the  order  was  made 
in  proceedings  supplementary  to  execution,  and  that  an  execu- 
tion for  the  collection  of  the  money  it  directed  the  defendant 
to  pay,  could  not  be  awarded  upon  it  It  was  founded  upon  the 
return  of  an  execution  unsatisfied,  and  the  confessed  ability  of 
the  defendant  to  pay  the  amount  of  the  judgnient  upon  which 
such  execution  issued* 

The  statute  "  of  proceedings  for  contempt,  to  enforce  clril 
remedies  and  to  protect  the  rights  of  parties  in  ciril  actions,'* 
excepts  the  case  of  disobedience  to  an  order  for  the  payment  of 
money,  from  the  cases  wherein  proceedings  must  be  instituted 
cither  by  attachment  or  order  to  show  cause ;  and  in  this  case 
the  court,  upon  the  facts  stated  on  the  application  for  the  or- 
der to  show  cause,  was  empowered  immediately  to  award  a 
precept  for  the  imprisonment  of  the  defendant  The  defend- 
ant cannot  be  heard  to  complain  that  this  course  was  not 
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adopted.  The  order  to  show  cause  gaye  him  an  opportunity 
to  which  strictlj  he  was  not  entitled,  yiz :  to  be  heard  in  an- 
swer to  the  alleged  contempt  before  his  imprisonment  should 
be  ordered.  The  court  in  granting  it  did  not  lose  the  power  to 
order  his  imprisonment^  which  was  acquired  bj  proof  of  his 
failure  to  comply  with  the  order  of  March  16,  but  merely  post- 
poned its  exercise  until  it  could  be  ascertained  whether  he 
would  ofTer  any  sufficient  excuse  for  his  non-compliance.  Aa 
the  case  was  not  one  of  those  in  which  the  statute  requires  an 
order  to  show  cause  or  an  attachment  to  issue,  it  was  not  ne- 
cessary that  the  practice  as  to  proofs,  which  prevails  in  such 
cases,  should  be  adopted,  but  the  order  was  to  be  regarded  only 
as  wa  ordinary  order  to  show  cause,  on  the  return  of  which 
proofs  are  made  by  affidavits. 

The  question  whether  an  examination  of  the  defendant,  upon 
interrogatories,  is  necessary  on  the  return  of  the  order  to  show 
cause  required  by  the  statute,  does  not,  in  my  judgment,  neces- 
sarily arise ;  but  as  it  is  dis(2ussed  by  the  counsel,  it  is  perhaps 
proper  to  consider  it 

The  statute  regulates  the  practice  m  cases  under  it  com- 
menced by  attachment,  but  is  silent  as  to  that  which  is  to  be 
pursued  when  the  proceedings  are  commenced  by  order  to  show 
cause.  In  those  cases,  in  the  late  court  of  chancery,  when  the 
defendant  appeared  and  denied  the  contempt,  it  was  the  prac- 
tice to  file  interrogatories  and  proceed  substantially  in  the 
same  manner  as  upon  the  return  of  an  attachment ;  but  when, 
as  in  this  case,  the  party  appeared,  but  did  not  deny  the  al* 
l^ed  misconduct,  the  court  would  at  once  proceed,  without 
requiring  interrogatories  to  be  filed,  to  make  a  final  decision 
and  award  the  proper  punishments  (Albany  City  Bank  v. 
Schermerhom,  0  Paige,  372).  The  statute  gives  the  complain* 
ing  party  the  choice  of  two  methods  of  proceeding ;  one  ot 
which  enables  him  to  bring  his  adversary  pdfionally  before  the 
court  for  examination,  while  by  the  other  he  can  only  require 
him  to  answer  by  affidavit.  33|At  this  distinction  was  eon- 
tested  is  apparent  from  the  tact  tittft  the  provialona  made  for  the 
examination  of  the  defendant  oa'^interrogatoriea  refer  only  to 
cases  commenced  by  attachment    The  advantage  of  auch  an 

examination  is  to  the  complaining  party,  enabling  him,  in  el^ 

16 
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fecty  to  cross-examine  his  adyersary,  a  privilege  he  has  not 
when,  as  on  the  letnm  on  an  order  to  show  causey  the  party 
proceeded  against  responds  by  afiSdayit ;  and  that  party  has  no 
reason  to  complain  if  his  opponent  choose  a  proceeding  in  which 
he  cannot  avail  himself  of  this  advantage  without  a  special  or- 
der of  the  court. 

The  proceeding  was  not  against  the  defendant  for  contempt 
in  not  paying  costs,  but  in  not  obeying  an  order  made  in  pro- 
ceedings supplementary  to  execution.  The  power  to  make  such 
an  order,  and  to  punish  disobedience  of  it,  is  not  affected  by 
the  nature  of  the  claim  upon  which  the  judgment  upon  which 
the  execution  issued  was  granted ;  but  depends  solely  upon  the 
return  of  the  execution  unsatisfied,  and  the  ability  of  the  judg- 
mept  debtor  to  pay  it 

The  order  should  be  affirmed. 

A  majority  of  the  judges  concurrecL 
Order  affirmed  with  costs. 


BUCKLIN  V.  BUCKLIN. 

September,  1864. 

Where  the  rights  of  creditors  do  not  interfere,  a  father  mtj  make  a 
▼olontary  provision  for  his  child  ;*  and  a  mortgage  to  a  trustee  for  this 
purpose  is  deemed  an  executed  contract,  which  is  as  valid,  against  his 
heirs,  as  a  transfer  for  full  pecuniar7  consideration  would  he. 

Such  provision  may  be  made  by  means  of  a  mortgage,  because  that  is  an 
executed  conditional  transfer  of  the  real  estate  mortgaged,  a  nvdi  for 
foreclosure  not  being  an  action  to  enforce  a  contract  but  an  equitable 
proceeding  to  cut  off  the  right  to  redeem. 

On  the  death  of  a  mortgagee  holding  in  trust  for  a  third  person,  the  trust 
does  not  ipso  facto  fall  on  the  court  of  chancerj.  Such  a  trust  is 
a  trust  of  personalty,  and  is  not  governed  by  1  S.  8. 780,  §  68,  which  ap- 
plies only  to  realty  .f 

Although  where  there  are  successive  owners  of  the  cause  of  action 
for  equitable  relief,  and  the  right  to  prosecute  arises  in  the  time  of  the 
first,  the  period  of  limitation  oommenees  at  that  time,  and  oootlniies 

*  Compare  Savage  v.  Murphy,  84  Jf.  T.  608;  Phillipa  •.  Woofter, 
2»  Id.  412;  Case  v.  Phelps.  89  Id.  164. 

}  See,  also,  Bunn  «.  Vaughan,  p.  268  of  this  roL 
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attached  to  the  demand  during  the  several  Bubaeqaent  changes  of 
both ;  and  when  the  statnte  period  is  elapsed,  the  demand  is  barred, 
though  the  last  proprietor  had  recently  acqnired  his  right;  yet,  if 
the  first  legal  proprietor  of  the  claim  is  a  trustee  having  no  inter- 
est, the  cause  of  action  (in  this  case  the  right  to  foreclose  a  mortgage) 
may  be  regarded  as  vesting  in  the  cestui  que  trust ;  and  if  she  were 
then  under  the  disability  of  infancy,  the  statute  does  not  begin  to  run 
as  agidnst  her  until  majority. 

Oliye  E.  Baeklin  brought  this  action  in  the  sapreme  eourt 
against  William  and  George  B.  Bncklin,  to  foreclose  a  morU 
gage  made  by  their  ancestor  William  Baeklin,  Sr. 

William  Baeklin,  Sr.,  and  his  wife  Esther,  preyions  to  his 
execating  this  mortgage,  had  separated,  and  she  had  filed  a  bill 
in  chancery  for  a  judicial  separation  (a  mensa  et  thoro)  on 
the  ground  of  his  cruel  treatment  of  her.  In  the  bill  she 
prayed  that  he  might  be  compelled  to  maintain  her,  and  that 
the  custody  of  their  injhnt  daughter  Olive  K  might  be  awarded 
to  her.  Upon  the  bill  she  obtained  an  injunction  restraining 
him  from  molesting  the  child. 

In  order  to  compromise  the  controversy  and  stay  the 
prosecution  of  the  suit,  the  husband,  William  Bucklin,  Sr., 
agreed  to  make  provision  for  the  support  of  his  wife  and  the 
infiemt,  together,  and  separate  from  himself,  and  convey  a  house 
and  lot  to  the  child  within  six  months. 

To  efTect  this  settlement  the  mortgage  in  stiit  was  executed 
to  Yedder  Green  (who  appeared  as  the  next  friend  of  the  wife 
in  her  divorce  suit),  and  was  expressed  to  be  made  to  him  in 
trust  for  the  wife  and  infSuit  daughter. 

The  mortgage,  which  was  set  forth  in  the  complaint,  recited 
the  above  fiicts ;  and  after  providing  for  the  said  support  of  the 
wife  and  daughter,  and  the  suspension  of  proceedings  in  the 
suit,  without  modification  or  discontinuance,  the  mortgage 
contained  the  following  language:  ''Now,  for  the  pur- 
pose of  securing  the  performance  by  the  said  William, 
of  the  aforesaid  agreements  and  covenants  on  his  part  to 
be  performed;  this  indenture  witnesseth — that  the  said 
WHUam  Bucklin,  in  consideration  of  the  premises,  and  also 
on  consideration  of  the  sum  of  one  dollar,  paid  to  Uie  said 
William  by  the  said  Yedder  Green,  the  receipt  of  which  sum  is 
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hereby  confessed  and  acknowledged,  hath  granted^  bargained, 
8old,^  &c^  ^  and  doth  grant,''  fto,  to  Yedder  Oreen  and  hia 
heirs  and  assigns  foreyer,  [here  was  inserted  the  description  of 
the  lands;  habendum  to  hun,  his  heirs  and  assigns,  forererj 
"  provided,  that  if  the  said  William  Backlin  shall  within  the 
period  of  six  months  convey  to  Olive  Esther  Backlin  real  es- 
tate of  the  yalne  of  one  thoasand  dollars,  to  consist  of  a  dwell- 
ing," &C.,  and  if  he  shall  permit  Esther  to  occupy  the  same 
without  molestation,  and  if  he  shall  pay  to  Esther  Backlin 
three  hundred  dollars  annually  during  their  joint  lires^  and 
shall  permit  the  said  Esther  Bucklin  to  have  the  custodyt 
management,  ftc,  of  said  Olive  Esther  Bucklin,  without  any 
interference  on  his  part,  [and  if  he  should  also  perform  oertaSm 
other  conditions  relating  to  personal  property,]  then  this  in- 
denture shall  be  void.  And  it  is  hereby  declared  that  thia 
mortgage  is  given  to  Yedder  Qreen  in  Ixust  for  the  ben^t 
of  Esther  Bucklin  and  her  in&nt  daughter  Olive  Esther 
Bucklin.  And  in  case  the  above  conditions  on  the  i^art  of 
said  William,  or  any  of  them,  shall  be  broken,  and  it  shall  at 
any  time  hereafter  be  necessary  to  enforce  this  mortgage,  the 
amount  that  shall  be  recovered  on  said  mortgage  shall  be 
recovered  for  the  benefit  of  the  said  Esther  and  her  infioit 
daughter  or  the  survivor  of  them. 

The  complaint  then  averred  that  Bucklin,  Sr.,  wholly  fidled 
to  convey  land  and  dwelling,  &c.,  as  he  agreed  (though  pay- 
ment of  the  annuity  was  admitted),  and  demanded  judgment 
for  the  foreclosure  of  the  mortgage  for  the  sum  of  one  thoasand 
dollars,  the  value  of  the  land  and  dwelling  promised  to  be  con- 
veyed, and  interest,  &c 

When  the  mortgage  was  made,  in  1836,  the  diild  (the  pres- 
ent plaintiff)  was  about  three  years  of  age.  The  trustee,  Yed- 
der Oreen,  died  in  1841,  the  husband  and  wife  died  in  1843 
and  1844.  In  1857,  the  daughter,  coming  of  age,  procured  an 
order  of  court  appointing  her  to  enforce  the  trust  and  bring 
an  action  in  her  own  name. 

The  defendants  were  heirs  of  the  mortgagor  in  possesncm. 

The  judge  before  whom  the  cause  was  tried  sustained  the 
mortgage ;  found  that  the  husband  and  wife  never  afterward 
cohabited,  though  for  a  short  time  they  resided  in  the  wna 
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house ;  and  he  gave  judgment  for  plaintiff  with  interest  from 
the  date  of  the  mortgage. 

The  supreme  courts  at  general  term  affirmed  this  judgment, 
holding  that  this  was  an  action  on  a  sealed  instrument^  and,  if 
the  cause  of  action  had  accrued  after  the  Code  of  Procedure  went 
into  effect,  it  would  have  been  governed  by  section  90  of  the 
Code,  but  that  as  it  had  accrued  before  that  time,  it  was  goy- 
emed  by  2  iZ.  «9.  c.  8,  tit  3,  art.  1,  §  9,  which  enacts  that  the 
time  which  shall  haye  elapsed  between  the  death  of  any  per- 
son, and  the  granting  of  letters  testamentary  or  of  adminis- 
tration on  his  estate  shall  not  be  deemed  any  part  of  the  time 
limited  by  any  law,  for  the  commencement  of  actions  by  exec- 
utors or  administrators.  That  had  the  trust  descended  to  the 
personal  representatiyes  of  the  trustee,  this  cause  of  action 
would  haye  been  sayed  from  the  operation  of  the  statute ;  and 
that  the  cestui  que  trust  should  not  be  prejudiced  by  haying 
the  trust  fall  on  the  court  of  chancery,  as  it  did  on  the  death 
of  Green,  but  that  an  analogous  rule  should  be  applied,  and  the 
whole  term  of  twenty-one  years  allowed  in  which  to  bring  the 
action,  which  would  prevent  it  from  being  barred. 

From  that  judgment  the.  defendants  appealed  to  this  court 

F.  Kernajiy  for  defendants,  appellants ; — Insisted  that  there 
was  no  consideration  for  the  agreement  and  mortgage. 
Chiity  07h  Cont.  51;  Pennington  v.  Oittings,  2  Oill  <&  J- 
208;  DuyoU  v.  Wilson,  9  Barl.  487;  and  the  only  pretense 
of  consideration  was  the  illegal  one  of  a  separation  of  husband 
and  wife.  Beach  v.  Beach,  2  Hill^  260 ;  Bogers  t;.  Sogers,  4 
Paige^  516 ;  Calkins  r.  Long,  22  Barl.  97 ;  Carson  t;.  Murray, 
3  Paige,  483 ;  Mercein  v.  People,  25  Wmd.  64 ;  2  Story  Eq.  § 
1428.  That  the  agreement  was  rescinded  by  subsequent  co- 
habitation of  the  husband  and  wife.  Shelthar  r.  Gregory,  2 
Wend.  422 ;  Hindley  v.  Westmeath,  6  Barn.  £  0.  200 ;  West- 
meath  v.  Salisbury,  5  Bligh,  339.  That  the  action  was  barred. 
Belmont  v.  O'Brien,  12  JVl  T.  394.  Interest  was  not  allowable 
except  from  demand.  The  action,  if  any,  should  be  specific 
performance.    The  trust,  if  valid,  had  ceased. 
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John  H.  Reynolds,  for  plaintiff,  respondent; — Beside  some 
authorities  aboTe  mentioned,  cited, — as  to  yalidity  of  agree- 
ment and  mortgage,  Baker  v.  Barney,  8  Johns.  78;  Jee  v.  Thur- 
low,  2  Bam.  £  C.  547 ;  Badway  v.  Chambers,  2  East,  283 ; 
Scholey  v.  Goodman,  1  Carr.  c§  P.  36 ;  Baker  v.  Cooper,  7  Serg. 
£  It.  600 ;  Nichols  v.  Pahner,  6  Day,  47 ;  Page  v.  Trafent,  2 
Mass.  159 ;  2  Kent  Com.  174-9 ;  Fenner  v.  Lewis,  1  Johns.  44 ; 
Todd  V.  Stokes,  4  Barr  Va.  252.  That  only  creditors  could 
object  Bell  Lata  of  Prop.  331;  yoL  67,  Law  Lib.  p.  336; 
t^tzer  V.  Fitzer,  2  Atk.  571 ;  Oath  v.  Gath,  3  Bro.  Ch.  617 ; 
Boss  V.  Willoughby,  10  Price,  2 ;  Glough  v.  Lambert,  10  Sim. 
174 ;  Frampton  v.  Frampton,  4  Beav.  287 ;  Calkins  v.  Long, 
aboTe.  That  the  trust  was  Talid«  Hayes  v.  Berger,  Hoffm.  1 ; 
Champlin  v.  Champlin,  Id.  55 ;  Calkins  v.  Long,  aboTC ;  WilL 
jEq.  Jur.  423 ;  Jackson  t;.  Delaney,  11  Johns.  365 ;  13  Id.  537 ; 
Keilson  v.  Neilson,  6  Paige,  106. 

By  the  Coubi. — ^Denio,  Ch.  J. — ^The  mortgage,  so  £Eur  as  it 
is  now  sought  to  be  enforced,  was  created,  among  other  objects, 
to  secure  to  the  plaintiff,  then  an  infant  of  tender  age,  a  por- 
tion of  her  Mher's  property,  to  aid  in  her  maintenance  during 
her  infancy,  and  to  furnish  her  with  a  small  independent  estate 
in  real  property.  The  differences  which  had  arisen  between  her 
parents  presented  the  occasion  for  this  gift ;  but  its  validity  did 
not  depend  upon  the  merits  of  that  controTersy,  nor  yet  upon 
the  legal  effect  of  the  agreement  for  a  separation  between  her 
father  and  mother,  nor  upon  the  legality  of  the  provisions 
made  by  the  former  for  the  latter.  The  contract,  so  far  as  it 
relates  to  that  provision,  has  either  been  performed  or  it  is  now 
incapable  of  performance.  The  party  entitled  to  its  benefits  has 
been  long  dead,  and  it  does  not  appear  that  she  left  any  repre- 
sentative capable  of  enforcing  any  of  its  stipulations  which 
were  not  performed  at  her  death.  Moreover,  this  suit  was  not 
brought  to  recover  such  an  interest  But  the  plaintiff  survives, 
and  is  entitled  to  the  settlement  attempted  to  be  made  in  her 
&vor,  provided  it  was  legally  valid  when  made,  and  provided  her 
rights  have  not  been  lost  by  lapse  of  time. 

1.  Where  the  rights  of  creditors  do  not  stand  in  the  way,  and 
there  appear  not  to  have  been  any  in  this  case,  it  is  perfoctly 
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lawful  for  a  parent  to  make  such  provision  out  of  his  estate  for 
a  child  or  children,  by  present,  gift,  or  by  testament,  as  he  maj 
think  proper.  There  are  cases  in  which  a  voluntary  execu- 
tory gift  will  not  be  enforced  by  the  courts;  but  an  exe- 
cuted one  is  as  valid  as  though  based  a  fall  pecuniaiy 
consideration. 

A  mortgage  is  an  executed  conditional  transfer  of  the  real 
estate  mortgaged.  In  judgment  of  law,  any  conveyance  which 
would  be  sufficient  to  pass  the  title  to  a  purchaser  conveys  it  to 
the  mortgagee.  The  instrument  executed  by  William  Bucklin 
to  Yedder  Green  would  be  a  perfect  deed  of  bargain  and  sale 
but  for  the  condition  by  which  it  was  to  become  void  upon 
performance  of  the  agreement  It  expresses  a  pecuniaiy  con- 
sideration which,  though  nominal,  is  as  adequate  to  waive  a  use 
as  though  it  were  the  full  value  of  the  land ;  and  though  it  may 
not  have  been  paid,  the  defendant  is  estopped  by  his  deed  from 
denying  its  payment  By  the  Bevised  Statutes  it  is  denomina- 
ted a  grant;  but  for  all  substantial  purposes  it  has  the  effect  of 
a  deed'of  bargain  and  sale.  1  R.  S.  738,  739,  §§  137, 138, 142. 
At  common  law,  and  before  the  jurisdiction  of  courts  of  equity 
to  relieve  against  forfeitures  had  been  established,  this  deed 
would  have  vested  in  the  trustee  an  estate  in  fee  simple  defeasi- 
ble only  by  the  performance  of  the  conditions.  This  is  of  course 
a  technicfid  view  of  the  nature  of  the  mortgage. 

By  applying  to  the  transaction  the  equitable  doctrines  of  the 
courts  of  equity,  now  also  recognized  to  a  great  extent  by  the 
courts  of  law  and  by  modem  statutes,  the  mortgage  is  simply  a 
security  for  the  payment  of  the  money  it  was  given  to  secure, 
and  the  mortgagor  continues  to  own  Uie  land,  while  the  mort- 
gagee's interest  is  that  of  a  creditor  only. 

But  the  defendants'  position  is  formal  also.  They  insist  thafc 
courts  of  equity  will  not  decree  the  performance  of  a  voluntary 
executory  agreement  even  where  the  subject  is  a  portion  in- 
tended for  a  child  or  other  relative,  and  authorities  are  referred 
to  sustain  that  position.  DuvoU  v.  Wilson,  9  Barb.  487,  and 
cases  cited ;  but  see  Souverbye  v.  Arden,  1  Johtu.  Ch.  240,  266, 
and  cases  referred  to  by  Chancellor  Kent.  If  the  settlement 
be  an  executed  one,  like  a  deed  or  mortgage,  the  doctrine  relied 
on  has  no  application.    The  title  of  the  mortgaged  premises  ia 
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to  the  legal  nature  of  that  instrament  as  a  conyeyance  of  the 
land  mortgaged,  I  am  not  prepared  to  concede  that  it  should 
be  regarded  as  '^  a  disposition  of  the  land  by  deed "  within  the 
meaning  of  the  article  of  the  Revised  Statutes  respecting  uses 
and  trusts.  1R.S.  727.  The  modem  idea  of  a  mortgage  is  a  pledge 
of  the  land  to  secure  the  payment  of  money.  The  statute  re- 
lates to  interests  in  lands,  properly  so  called,  and  not  to  collat- 
eral pledges  made  for  the  purpose  of  securing  interests  in  person- 
alty. Debts  secured  by  mortgage  are  declared  to  be  personal 
assets  and  go  to  the  personal  representatives.  2  R.  S.  S2,  §  6, 
subd.  8.  A  trust  of  personalty  is  not  within  the  statutes  of 
uses  and  trusts,  and  may  be  created  for  any  purpose  not  for^ 
bidden  by  law.  This  mortgage  is  not,  therefore,  at  all  within 
the  influence  of  the  fifty-fifth  section,  or  within  the  one  which 
abolishes  uses  and  trusts.  But  if  it  were  otherwise,  and  if  the 
interest  in  the  land  conveyed  by  a  mortgagor  to  a  mortgagee 
were  regarded  as  within  the  purview  of  that  section,  the  only 
effect  in  this  instance  would  be  to  annihilate  the  title  and 
strike  out  the  name  of  Green,  the  trustee,  and  to  invest  the 
beneficiaries  with  the  title  nominally  conferred  upon  Green. 
This  efifect  is  produced  by  section  49  of  said  article,  which  de- 
clares that  if  a  disposition  of  land  be  made  to  one  or  more 
persons  to  the  use  of  or  in  trust  for  another,  no  estate  or  in- 
terest, legal  or  equitable,  shall  vest  in  the  trustee ;  and  section 
47,  which  confers  upon  the  beneficiary  in  such  cases  an  estate 
of  the  same  quality  as  his  beneficial  interest  Again,  a  trust 
may,  by  section  55,  also  be  created  to  sell  lands  for  the  purpose 
of  satisfying  any  charge  thereon.  This  does  not  require  a  pre- 
existing charge.  One  created  at  the  same  time  and  by  the 
same  instrument  which  contains  the  conveyance  would  be 
sufficient  to  bring  the  disposition  within  the  terms  and  spirit 
of  the  section,  and  would  embrace  the  case  of  a  mortgage. 

I  think,  therefore,  that  the  instrument  contained  a  valid 
mortgage  of  the  land  described  in  it,  and  that  it  was  an  avail- 
able security  for  the  performance  of  the  contract  to  purchase 
and  convey  lands  to  the  value  of  one  thousand  dollars  to  and 
for  the  benefit  of  the  plaintiSl 

2.  The  remaining  question  is  whether  the  plaintiff's  rights 
have  been  lost  by  the  failure  to  prosecute  in  time.    The  time 
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within  which  William  Bucklin  was  to  haye  made  the  convey- 
ance^  expired  March  22, 1837,  and  this  action  was  commenced 
January  13, 1858.  The  delay  was  nearly  twenty  years  and  ten 
months.  The  defendants  do  not  set  up  that  the  condition  has 
been  specifically  performed,  or  that  anything  has  ever  been  paid 
as  an  equivalent,  or  as  damages  for  the  non-performance.  They 
rely  upon  the  lapse  of  time,  and,  in  terms,  plead  the  statute  of 
limitations. 

The  rules  respecting  the  time  for  commencing  actions,  as 
affecting  this  case,  are  those  prescribed  by  the  Beyised  Statutes;, 
there  being  a  saying  clause  in  that  respect  as  to  cases  in  which 
the  right  of  action  had  accrued,  in  section  73  of  the  Code. 
The  form  in  which  the  defendant  is  to  avail  himself  of  this 
defense,  that  the  action  was  not  commenced  m  time,  is  pre- 
scribed by  the  Code,  which  declares  that  the  objection  that  the 
action  was  not  commenced  within  the  time  limited  can  only  be 
taken  by  answer.  §  74.  This  rule  of  pleading  applies  to  the 
former  law  of  limitations  as  well  as  to  that  established  by  the 
new  system.  But  I  think  the  answer  is  sufficient,  though  in  a 
very  general  form. 

The  Beyised  Statutes  provide  that,  after  the  expiration  of 
twenty  years  finom  the  time  a  right  of  action  shall  accrue  upon 
any  sealed  instrument  for  the  payment  of  money,  such  right 
shall  be  presumed  to  be  extinguished  by  payment.  2  S.  8. 
301,  §  48.  The  case  is  not  within  this  provision,  because  the 
mortgage  is  not  an  instrument  for  the  payment  of  money  but 
for  the  conveyance  of  land.  Moreover,  that  provision  relates  to 
actions  at  law,  and  the  Revised  Statutes  have  furnished  distinct 
and  different  limitations  for  such  actions,  and  for  suits  in 
equity.  2  S.  &  pp.  299,  300,  301.  There  is  a  separate  article 
devoted  to  the  time  of  commencing  suits  in  courts  of  equity. 
Art  6.  Such  remedies  were  not  denominated  adionSf  until 
the  Code  prescribed  a  new  nomenclature.  Section  52,  of  article 
6,  contains  the  limitation  applicable  to  this  case.  It  declares 
that  bills  for  relief  in  case  of  the  existence  of  a  trust  not  oog- 
nixable  by  the  courts  of  common  law,  and  in  all  ether  eases  net 
herein  provided  far,  shall  be  filed  within  ten  yean  after  the 
cause  thereof  dudi  aocme,  and  not  after.  The  next  following 
aeetion  provides  thatif  the  person  entitled  to  file  any  bill  spec- 
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ified  in  the  preceding  sections  be,  at  the  time  the  cause  for  filing 
such  billy  under  any  of  the  disabilities  mentioned  in  the  prior 
articles,  the  time  during  which  such  disability  shall  continue 
shall  be  excluded  finom  the  limitation  contained  in  the  last  sec- 
tion. §  53.  The  plaintiff,  it  is  contended,  first  became  entitled 
to  commence  this  suit  on  the  death  of  Yedder  Green,  in  Feb- 
ruary, 1841.  She  was  then  an  infant,  and  infancy  was  one  ot 
the  disabilities  referred  to.  She  arrived  at  the  age  of  twenty- 
one  in  1854,  and  commenced  this  suit  in  1858,  four  years  after- 
ward. But  the  cause  for  relief  accrued  while  Green,  in  form, 
held  the  interest  as  trustee,  and  for  nearly  four  years  prior  to 
his  death,  he  might  haye  filed  a  bill  for  the  foreclosure  of  the 
mortgage.  If,  however,  we  add  together  these  two  periods — that 
during  which  Green  might  have  sued,  to  that  which  elapsed  be- 
tween the  plaintiff's  majority,  and  the  time  of  bringing  this 
action,  the  time  will  yet  fall  short  of  ten  years.  The  plaintiff 
was  not,  therefore,  barred  of  her  action,  unless  she  is  precluded 
from  availing  herself  of  the  disability  on  account  of  the  statute 
having  commenced  to  run  when  the  mortgage  was  forfeited,  in 
(he  time  of  the  trustee.  On  this  point  the  provision  of  the 
statute  is, ''  that  no  person  shall  avail  himself  of  any  disability 
enumerated  in  this  title,  unless  such  disability  existed  at  the 
time  his  right  of  action  or  of  entry  accrued.  2  R,  S.  300,  §  41. 
The  right  of  action  accrued  to  her  while  she  was  under  disa- 
bility. But  this  is  not  precisely  what  is  intended.  If  there  are 
successive  owners  o^  the  cause  of  action,  or  of  equitable  relief, 
and  the  right  to  prosecute  arises  in  the  time  of  the  first,  the 
period  of  limitation  commences  at  that  time,  and  continues  at- 
tached to  the  demand  during  the  several  subsequent  changes  of 
both ;  and  when  the  statute  period  has  elapsed,  the  demand  is 
barred,  though  the  last  proprietor  had  recently  acquired  his 
right.  The  statute  refers  to  the  time  when  the  right  to  enforce 
the  particular  claim  of  relief  accrued  to  the  person  who  then 
possessed  that  right;  otherwise  the  demand  could  be  kept  in 
force  indefinitely  by  successive  devolutions  of  title.  The  strict 
language  of  the  statute  would  not  apply  to  the  plaintiff  be- 
cause she  was  an  infant  when  the  right  to  prosecute  accrued  to 
Green.  But  her  disability  at  that  time  is  not  important,  if  she 
had  not  then  the  right  to  prosecute.    If  the  statute  com- 
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menced  running  against  the  equitable  right  to  relief  at  the  ex- 
piration of  six  months  from  the  execution  of  the  instromenty 
the  plaintiff's  disability,  when  that  right  deyolved  upon  her  at 
the  death  of  Green,  would  not  protect  her,  and  the  demand 
would  be  barred  at  the  expiration  of  the  ten  yeanf,  which  was 
long  before  the  action  was  brought 

The  idea  that  the  trust  which  was  rested  in  Green  deyolved 
upon  the  court  of  chancery,  at  his  death,  by  force  of  the  stat- 
ute (1  R  S.  730,  §  68),  is  not  well  founded.  The  title  of  the 
Beyised  Statutes  in  which  the  section  is  found,  relates  exdu- 
siyely  to  real  estate,  as  will  be  seen  by  its  title  and  the  entitling 
of  the  respective  divisions,  and  by  an  examination  of  its  sev- 
eral provisions.  This  being,  as  has  been  shown,  a  trust  of  per- 
sonalty, is  not  within  the  purview  of  these  provisions,  but  de- 
pends upon  the  rules  of  the  common  law  and  the  doctrines  of 
courts  of  equity.  No  doubt  these  courts,  on  the  application  of 
parties  interested  in  a  trust  of  personal  property,  may  supply 
the  defect  of  a  trus|»e.  The  beneficiary  is  the  jMurty  entitled  to 
institute  proceedings  for  that  purpose.  Hence  the  plaintiff,  on 
the  death  of  Green,  might  have  applied  for  the  appointment  of 
another  trustee,  or,  having  the  entire  interest  in  herself,  so  far 
as  relates  to  her  rights  in  the  mortgage,  she  might  have  filed 
her  bill  for  a  foreclosure. 

There  is  another  view  of  this  question  which  I  think  avoids 
the  bar  of  the  statute.  The  interest  of  the  trustee  was  merely 
nominal  He  had  not  the  elightest  interest  in  the  agreement 
the  performance  of  which  was  attempted  to  be  secured  by  it 
The  plaintiff  was  the  sole  beneficiary  as  respects  the  land  agreed 
to  be  conveyed  to  her,  except  that  her  mother,  during  her  life, 
had  a  certain  interest  in  her  possession,  which  interest  has 
long  been  extinguished.  Now  a  court  of  equity  in  which  alone 
mortgages  can  be  foreclosed,  takes  notice  of  the  eegiui  que  trust 
as  well  as  that  of  the  trustee.  The  plaintiff  waa  perfectly  com- 
petent, the  moment  the  mortgagor  had  broken  the  condition, 
to  commence  a  suit  against  him  and  against  Green,  the  tma- 
tee,  to  enforce  the  mortgage  by  procuring  a  foreclosure  of  the 
equity  of  redemption  and  the  sale  of  the  mortgaged  ixremi8e& 
That  is  precisely  the  claim  which  she  asserts  and  seeks  to  en- 
force in  the  present  suit    That  right  accmed  to  her  at  the 
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time  of  the  breach  of  the  mortgage^  and  she  was  then  nnder 
tiie  disability  of  infimcy^  which  disability  continued  until 
about  four  years  before  the  commencement  of  this  suit  Hence 
die  is  within  the  exception  in  the  statute,  and  the  case  is  not 
one  of  a  disability  arising  after  the  cause  of  action  had  accrued, 
but  of  a  disability  existing  at  that  time,  and  existing  in  the 
person  entitled  to  assert  that  cause  of  action.  It  is  not  at  all 
likQ  the  case  of  one  succeeding  to  a  former  proprietor  by  as* 
aignment,  descent,  deyise  or  bequest  She  does  not  take  her 
interest  by  any  such  transfer  ttom  the  trustee.  His  title  was 
at  all  times  her  title.  The  cause  of  action  accrued  to  her  at 
the  moment  the  mortgage^  became  liable  to  be  prosecuted  for  a 
breach  of  the  condition. 

Hence  I  think  the  statute  was  not  a  bar  and  that  the  su- 
preme court  was  right  and  that  its  judgment  ought  to  be  af- 
firmed. 

H.  B.  Seldek,  J.,  was  absent  All  the  other  judges  con- 
curred. 

Judgment  affirmed,  with  costs. 


BUKN  V.  VAUGHAN. 

March,  1867. 

A  ouvtgEge  apon  real  property,  executed  to  the  mortgagee  in  trost  to 
collect  and  apply  the  principal  and  interest,  is  a  trust  in  personal  prop- 
ert J ;  and  if  the  trost  is  perfectly  defined,  so  as  not  to  rest  in  the  dis- 
CMion  of  the  trustee,  his  executor  may  maintain  an  action  for  the  fore- 
cl<mie  of  the  mortgage  * 

In  such  an  action  a  pass-book  kept  bj  the  deceased  trustee,  containing  en- 
tries of  payments  of  interest,  maj  be  admitted  in  eyidenoe. 

Margaret  P.  Bunn,  executrix,  &a,  brought  this  aotion  against 
WOliam  Vaughan,  to  foreclose  a  mortgage  giyen  by  the  defend- 
ant to  one  Oakley  Bunn,  the  plaintiff's  testator,  to  secure  the 
payment  of  two  thousand  dollars,  with  annual  interest,  during 
the  natural  life  of  one  Lavinia  Vaughan,  the  wife  of  the  de- 
fiendant,  for  her  separate  maintenance. 

*  Oonpaie  the  pi^ceding  esse ;  and  Emerson  v.  Bleakley,  toL  9  of  this 
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From  the  facts  disclosed  at  the  trial,  it  appeared  that  the 
defendant  and  his  wife  lived  unhappily  together  for  many 
years ;  and,  desiring  to  liye  apart,  on  December  6,  1851,  en- 
tered into  a  tripartite  agreement  with  the  said  Bonn,  as  mutual 
trustee,  whereby  a  separation  was  brought  about,  and  provision 
made  for  the  wife's  support 

By  the  terms  of  the  agreement  it  was  provided  that  the  de- 
fendant should  execute  the  above  mentioned  mortgage  to  the 
said  Bann,  as  trustee,  conditioned  for  the  payment  of  the  an- 
nual interest  of  two  thousand  dollars ;  that  the  interest  of  such 
sum  should  be  expended  by  the  trustee  in  the  support  of  the 
defendant's  wife ;  and  that,  whenever  in  his  judgment  the  in- 
terest should  not  prove  suflSdent  for  that  purpose,  such  portion 
of  the  principal  as  might  be  deemed  necessary  should  be  col- 
lected by  him  and  applied  toward  the  wife's  maintenance. 

The  application  of  the  proceeds  to  the  maintenance  of  the 
wife  was  directed  in  the  following  terms :  ''The  said  interest 
money,  or  so  much  thereof  as  may  be  necessary,  to  be  expended 
annually  by  the  said  Bunn,  or  by  others  under  his  directions 
and  permission,  for  the  support  and  maintenance  of  the  said 
Lavinia  during  her  natural  life,  and  for  the  expenses  of  her 
fdneral  and  monuments  at  her  decease,  and  in  case  the  said 
Lavinia  shall  be  sick  or  diseased,  or  for  any  cause  shall  need  a 
greater  amount  than  the  annual  interest  aforesaid,  then  so 
much  of  the  principal  of  said  sum  as  may  be  necessary  in  addi- 
tion for  her  support  and  maintenance,  may  be  collected  and  ap- 
plied for  her  support,  and  the  said  William  Vaugban  covenants 
and  agrees  to  pay  to  the  said  Bunn  such  part  of  the  principal 
sum  as  may  be  necessary  and  shall  be  demanded  and  required 
for  that  purpose." 

On  de&ult  of  payment  for  thirty  days,  the  whole  prindpol 
was  to  become  due  and  payable.  The  annual  interest  was  paid 
to  December  6, 186a  On  December  6, 1861,  the  interest  be- 
came due,  and  thirty  dollars  was  paid  thereon,  leaving  the  sum 
of  one  hundred  and  ten  dollars  due  and  unpaid.  No  further 
payment  was  made. 

In  July,  1862,  Bunn,  the  trustee,  died,  leaving  a  wiU  making 
the  plaintiff  sole  executrix,  legatee  and  devisee.  The  wiU  was 
proved  and  letters  granted  to  the  plaintiff.    In  December  fbl* 
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lowing  the  death  of  the  trostee,  the  plaintiff  as  his  executrix^ 
commenced  this  action  of  foredosore,  claiming  the  right  to 
execute  the  trust  created  by  said  agreement 

Defendant  moyed  for  a  nonsuit  on  the  ground  that  plaintiff 
had  not  shown  any  title  or  right  to  the  bond  and  mortgage. 
The  referee  held  the  contrary,  and  gave  judgment  for  the 
plainti£ 

Upon  the  trial  a  pass-book,  kept  by  the  trustee,  which  con- 
tained the  payments  of  interest  receiyed  from  the  defendant, 
and  the  payments  made  to  the  defendant's  wife,  was  admitted 
in  evidence  under  the  objection  of  the  defendant  (the  latter 
haying  preyiously  introduced  parol  eyidence  of  its  contents), 
that  the  private  memoranda  of  the  plaintifTs  testator  were  not 
eyidence  against  the  defendant,  and  that  such  evidence  was 
improper  and  immaterial. 

The  9upreme  court,  at  general  term,  aflSrmed  the  judgment 
of  the  referee ;  and  the  defendant  appealed  to  the  court  of  ap- 
peals. 

The  reasons  of  the  court  below  were  not  assigned  by  them ; 
but  the  only  question  upon  the  merits,  was,  whether  on  the 
death  of  Bunn,  the  trustee,  the  estate  vested  in  his  executrix, 
the  plaintiff,  or  in  the  supreme  court 

J.  McOuire,  tor  defendant,  appellant; — That  the  executor 
took  no  title  under  the  statute ;  cited  Selden  v.  Vermelyea,  3 
If.  Y.  (3  Comst)  525.  That  at  common  law,  he  could  not  en- 
force the  trust,  for  no  interest  was  coupled  with  the  power ;  De 
Peyester  v.  Ferrere,  11  Paige,  13.  That  the  trust  involved  the 
exercise  of  discretion,  and  therefore  was  not  assignable ;  Cole 
9.  Wade,  16  Vesey,  27;  Walter  v.  Maunde,  19  Vesey,  424;  1 
Mjflne  &  Keene,  561 ;  Beekman  v.  Bousor,  23  N.  Y.  304 ;  An- 
drew 9.  N.  Y.  B.  So^  4  Sandf.  156 ;  Turner  v.  Comey,  5  Beav. 
617;  Lmoin  an  Trusts,  290;  Tiffany  &  BuU.  on  Trusts,  560. 
That  the  execution  of  the  trust  vested  in  the  supreme  court ; 
Leggett  V.  Hunter,  19  Ni  Y.  445.  On  this  point  counsel  in- 
sisted that  the  case  was  not  covered  by  Hawley  v.  Boss,  7 
Paige,  103;  Kane  v.  Oott,  7  Paige,  521 ;  and  &  C,  24  Wend. 
641;  Savage  v.  Bumham,  17  N.  Y.  561.  As  to  evidence; 
Maroely  v.  Shults,  29  N.  Y.  846. 
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Danot  Beers  d  ffoward,  for  plainti^  respondent ;— Cited 
Kane  v.  Gott,  24  Wmd.  641 ;  Savage  v.  Bamham,  17  IT.  Y. 
571 ;  Forsyth  v.  Rathbone,  34  Barb.  408 ;  Brown  v.  Harris,  25 
Barb.  136 ;  Benaud  v.  Conselyea^  4  Ahh.  Pr.  280 ;  Hawley  v. 
Boss,  7  Paig$y  103 .  Dias  v.  Bnmell's  Executor,  24  WenA.  9 ;  3 
Eem.  587;  4  Kenty  311;  1  Barb.  Ch.  565;  4  Sand/.  156; 
Bullard  £  Tiffany  an  Trusts,  537 ;  1  Hoffman  Bep.  422,  431 ; 
3  iZ.  &  142,  §  23;  6  Jf.  Y.  (2  8M.)  190, 198;  4  Z^0fk  85;  5 
JohnB.  Ch.  334;  4  Wend.  ^«^ 

By  thb  Ooubt. — Sobugham,  J. — ^No  discretionary  power  was 
conferred  upon  the  plaintiff's  testator  by  the  tripartite  agree- 
ment or  the  mortgage  executed  to  him  therewith. 

The  amount  which  he  was  authorized  to  apply  to  the  sup- 
port  and  maintenance  of  the  cestui  que  trust  was  not  left  to 
his  discretion,  but  was  sudh  only  as  should  be  actually  neces- 
sary for  that  purpose. 

The  power  was  thus  perfectly  defined,  and  could  be  duly  ex- 
ecuted, as  well  by  another  as  by  the  trustee  named  in  the  in- 
strument The  trust  was  in  personal  property,  and,  on  the 
death  of  the  trustee,  deyolred,  with  the  property,  upon  his  rep- 
resentative. 

While  it  is  conceded  that  this  is  the  rule  at  common  law,  it 
is  claimed  that  it  is  abrogated  by  our  statute  of  uses  and  trusts, 
and  that  the  trust,  upon  the  death  of  the  trustee,  vests  in  the 
supreme  court,  and  is  to  be  executed  under  its  direction,  by  some 
person  appointed  for  that  purpose.  This  would  be  so  if  the 
trust  were  in  real  estate;  but  it  is  not,  and  the  section  of  the 
statute  of  uses  and  trusts  which  Tests  the  trust  in  the  supreme 
court  upon  the  death  of  the  trustee,  does  not  apply  to  tnufts  in 
personal  property.  This  is  clearly  shown  in  the  opinion  of 
Mr.  Justice  Gowbk,  in  Kane  v.  Gott,  24  Wend.  641,  by  an  ex- 
amination of  the. statute  so  thorough,  and  aignments  so  oon- 
Tincing,  as  to  preclude  ftirther  profitable  discussion  of  the  sub- 
ject ;  and  the  point  in  this  case  may  properly  be  answered  in 
the  yeiy  words  of  Judge  Gomstook  in  deliTering  the  opinion 
of  this  court  in  Sayage  v.  Bumham,  17  i^.  Y.  561 :  **  TbiM  is  a 
trust  in  personal  property  with  which  the  statute  of '  uses  and 
trusts '  in  lands  has  nothing  to  do." 
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At  the  trial  sereral  exceptions  were  taken  to  the  rulings  of 
the  referee  as  to  the  admissibility  of  eyidence ;  but  the  only  one 
referred  to  by  the  appellant,  in  the  points  submitted  on  this 
appeal,  is  to  the  admission  of  a  written  memorandum  or  account 
kept  by  the  trustee,  showing  payments  made  to  him  by  the  de- 
fendant The  defendant  had  subpoenaed  the  plaintiif  to  pro- 
duce this,  and  before  its  production  had  given  parol  evidence  of 
its  contents.  It  contained  no  charge  against  the  defendant, 
but  was  an  admission  of  payments  made  by  him. 

Under  these  circumstances  it  was  properly  admissible  in  evi- 
dence, and,  if  its  admission  by  the  referee  had  been  error,  the 
defendant  could  not  have  be^  prejudiced  by  it,  as  the  evidence 
was  in  his  favor,  and  did  not  prevent  his  proving  payments 
larger  than,  or  additional  to,  those  mentioned  in  the  memo- 
randum* 

The  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  Bockbs,  J.,  who  did  not 
vote. 

Judgment  affirmed,  with  cost& 


BUNTEN  V.  OEIENT  MUTUAL  INSURANCE  COM- 

PANY. 

September,  1866. 
AUrmfag  8  309W.  446, 

Thli  eoort  will  not^  on  appeal  from  the  judgment  of  a  referee  or  tlie  coart 
at  special  term,  oonoider  what  are  the  proper  condiulonfl  of  fact  to  be 
drawn  from  the  testimonj.  The  decision  of  the  general  term  of  the 
court  below  la  conclosive  on  that  point,  except  where  it  la  oertified  that 
the  judgment  waa  reyeraed  by  the  general  term  on  a  question  of  fact. 

The  questions,  whether  a  parol  agreement  for  insurance  was  sufB^lently 
definite  and  certain  to  sustain  a  Judgment  for  its  enforcement^  and 
whether  a  contract  bj  an  agent  was  not  void  for  ezoess  of  authority, 
—EM,  condusions  of  tuX,  which,  under  this  mU^  oould  not  be  re- 
viewed. 

James  Bunten  sued  the  Orient  Mutual  Ins.  Oo,  in  the  New 

York  superior  court,  to  compel  the  delivery  of  a  policy  of  in«* 

17 
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Bonnoe  upon  a  cargo  of  lumber,  in  aooordanoe  with  a  preTioua 
agreement  for  that  purpoAe,  and  to  compel  the  payment  of 
fbnr  thousand  three  hundred  and  scyenteen  dollars  and  twenfy- 
two  cents,  the  amount  of  the  plaintiiTs  damages  from  the  loss 
of  the  cargo  in  question.  The  court  below  found  that  an 
agreement  for  insurance  was  made  by  the  deftmdanfs  agent 
with  the  plaintiff's  agent  upon  the  ascertained  yalue  of  the 
cargo  of  the  *^  Azof;  ^  that  the  amount  of  premium  was  not 
fixed,  but  was  to  depend  upon  the  time  of  her  sailing,  accord- 
ing to  a  tariff  of  rates  delivered;  if  before  October  10,  the  pre- 
mium was  to  be  three  per  cent ;  if  after  that  date,  and  beftire 
the  16th,  to  be  three  and  one-half  per  cent,  premium  upon  the 
Talue  of  her  caigo ;  that  the  yessel  sailed  on  the  15th,  of  which 
notice  was  duly  given ;  that  a  policy  was  forwarded  by  the 
company,  which,  through  the  erroneous  information  of  their 
agent,  contained  a  warranty  that  the  yessel  had  sailed  on  Oc- 
tober 10,  which  being  receiyed  by  the  plaintiff's  agent  he  re- 
turned to  the  defendant's  agent,  adyising  him  of  the  error ; 
that  the  defendant's  agent  thereupon  changed  the  cipher  into 
a  fiye,  making  the  warranty  to  indicate  October  15,  and  rede- 
liyered  the  same  to  the  plaintiff's  agent;  that,  before  hearing 
of  the  loss,  the  premium  was  paid  at  the  rate  of  three  and  one- 
half  per  cent,  which  was  all  that  was  demanded  by  the  defend- 
ant's agent;  that,  on  October  29,  the  yessel  was  wrecked,  and, 
with  her  caigo,  became  a  total  loss,  and  that  the  plaintiff's  loss 
amounted  to  four  thousand  three  hundred  and  seyenteen 
dollars  and  twenty-two  cents;  that  an  action  was  afterward 
commenced  by  the  plaintiff  upon  the  policy,  in  which  ho  was 
defeated,  on  the  ground  that  the  defendant's  agent  had  no  au- 
thority to  alter  the  policy,  and  that  its  alteration  rendered  the 
same  yoid. 

The  mperiwr  court,  upon  these  facts  held,  as  conclusions  of 
law,  that  the  plaintiff  was  entitled  to  a  policy,  with  a  warranty 
of  sailing  on  or  before  Noyember  10, 1855,  and  at  the  premium 
of  three  and  a  half  per  cent,  and  that  the  plaintiff  was  entitled 
to  a  judgment  for  the  sum  aboye  named.  Upon  an  appeal  to 
the  general  term,  it  was  there  held  that  this  judgment  should 
be  affirmed,  except  that  October  15  should  be  inserted  as  tiie 
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time  of  sailings  and  the  premium  should  be  four  per  cent  This 
was  to  correct  a  clerical  error  in  the  findings.  Reported  in 
8  BC8W.  448. 

The  plaintiff  filed  a  consent  to  this  modification,  and  there- 
upon the  judgment  below  was  a£Srmed.  The  defendant  now 
appealed  to  this  court 

O.  O.  Langdett,  for  plaintiff,  respondent — The  decision  of 
the  court  below  on  all  questions  of  fact  is  conclusive.  Newton 
«.  Bronson,  13  JVl  F.  587 ;  Viele  v.  Tr.  &  Bost  B.  B.  Co.,  20 
7dL184. 

Samuel  JB.  Lyon,  for  defendants,  appellants. 

By  thb  Goubi.— Hunt,  J.  [After  stating  the  feu^ts  as 
aboye.] — ^The  defendant's  argument  is  chiefly  upon  the  prop^ 
conclusions  of  fact  to  be  drawn  from  the  testimony.  That 
subject  we  are  not  at  liberty  to  consider.  The  argument  of 
fact  is  to  be  made  to  the  court  trying  the  cause,  and  to  the 
general  term,  if  an  appeal  is  taken.  Code  of  Pro.  §§  267,  258, 
272.  But  it  goes  no  further,  except  in  the  single  case  where 
the  general  term  reyerses  the  judgment  below,  and  certifies 
that  the  reversal  was  made  upon  questions  of  fact  That  cir- 
cumstance does  not  exist  in  the  present  case,  and  we  can  only 
consider  such  questions  of  law  as  may  be  presented,  assuming 
the  fiacts  to  be  in  all  respects  as  certified  by  the  court  below. 
The  general  term  did,  indeed,  modify  the  facts  in  two  particu- 
lars, but  the  modifications  were  assented  to  and  are  now  to  be 
deemed  original  findings.  The  defendants,  too,  make  no  con- 
troyeny  with  those  facts,  as  they  are  more  fayorable  to  them 
than  the  original  findings,  reducing  the  judgment  by  a  con- 
siderable amount 

Upon  tiie  fiicts  as  thus  found,  are  there  any  questions  pre- 
sented for  reyiew  in  this  court  P 

The  first  point  of  the  appellant,  that  the  parol  contract,  as 
proyed,  is  not  sufficiently  '^ definite  and  certain^  to  entitle  the 
party  to  a  judgment  requiring  its  execution,  is  a  question  not 
properly  before  us.  There  was  in  some  respects  a  conflict  of 
testimony,  and  in  other  respects  parties  might  have  misunder- 
stood each  other  or  not  haye  had  the  same  understanding  as 
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to  what  was  the  real  contract ;  but  the  proof  was  fally  made 
in  the  court  below,  and  fiiirly  sustains  the  finding  on  which 
the  judgment  was  based.  Upon  the  principle  already  stated, 
this  point  cannot  be  presented  in  this  court,  where  the  review 
is  to  be  had  upon  questions  of  law  simply,  and  not  upon  ques- 
tions of  fact 

The  appellant's  second  point,  that  the  contract  was  made 
between  the  plaintiff  and  defendant's  agent,  in  yiolation  of  the 
authority  of  the  latter,  of  which  the  plaintiff  had  notice,  is 
subject  in  all  respects  to  the  same  remarks.  It  is  a  question  of 
&ct  merely,  fully  passed  upon  by  the  court  below,  where  it  is 
expressly  found  that  the  agent  had  authority  to  make  the  con- 
tract in  question. 

The  same  is  true  of  the  third  and  fourth  points  of  the  appel- 
lant, which  include  the  whole  argument  They  present  ques- 
tions of  fact  simply,  without  the  intenrention  of  any  point  of 
law  that  can  be  legally  considered  by  this  court 

No  argument  upon  any  exception  to  the  admission  or  ejLclu* 
sion  of  evidence,  is  presented  by  the  appellant's  counsel  in  the 
elaborate  brief  before  us. 

The  judgment  should  be  aflSrmed. 

All  the  judges  concurred* 
Jadgment  afl9rmed,  with  costs. 


BXIEKE  V.  NICHOLS. 

September,  ISM. 

AiBiming  84  Borft.  480;  S.  C,  91  Now.  Pr,  458. 

Where  land  is  oonyeyed  bj  metes  snd  bounds,  with  ooTenants,  and  a 
building  and  fence,  not  specified  in  the  deed,  encroAch  on  sn  adjoining 
lot,  the  eviction  of  the  grantee  from  the  part  of  the  building  and  en* 
closure  so  encroaching  is  no  defense  to  his  liabiU^  foe  the  purchase 
money.  • 

Lawrence  Burke  brought  this  action  against  Theodore  P. 
Nichols,  in  the  supreme  court,  to  foreclose  a  mortgage  giyen 
by  defendant  to  plaintiff,  for  part  of  the  purdhass  money  of 

•  Cknnparo  York  v.  Allen,  80  If,  T.  101 
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premises  in  New  York  city,  conyeyed  by  plaintiff  to  defendant 
by  deed,  conveying  by  metes  and  bounds,  with  full  covenants. 
Defendant  by  answer  set  up  that  a  part  of  the  house  and  enclos* 
ure  of  the  premises  conveyed  stood^  over  and  upon  an  adjoining 
loty  not  conveyed  to  defendant,  and  he  claimed  compensation  for 
the  breach  of  covenant  thereby  occasioned  on  the  part  of  the 
plaintiff  On  the  trial  the  evidence  to  prove  this  averment,  and 
the  eviction  of  defendant  from  that  part  of  the  enclosure  and 
building,  was  excluded  ixs  forming  no  defense.  Plaintiff  bad 
judgment 

The  supreme  courts  at  general  term,  held,  that  conceding  that 
such  a  claim  could  be  set  up  as  an  offset  in  this  action,  of 
which  the  court  expressed  a  doubt,  yet  it  constituted  no  breach 
of  covenant  and  gave  no  cause  of  action,  since  the  deed  to  de- 
fendant did  not  purport  to  convey  any  building  by  description, 
but  whatever  right  defendant  had  to  the  buildings  on  the  land 
conveyed  arose  from  the  principle  that  a  man  who  conveys  a 
lot  conveys  everj^hing  standing  on  the  lot  and  being  affixed 
to  the  freehold,  and  that  the  rule  gave  him  only  title  to  so 
much  of  the  building  as  stood  on  the  lot  conveyed. 

Defendant  appealed  to  this  court. 

G.  P.  AndrouSf  for  defendant,  appellant — ^Plaintiff's  deed 
operated  to  pass,  of  course,  the  whole  premises  as  they  stood  at 
the  time.  Although  the  words  "  dwelling  ^'  or  "  house  ^  thereon 
were  not  inserted,  yet  these  words  would  neither  enlarge  nor 
diminish  defendant's  rights.  These  words  are  in  fact  inserted 
by  the  law.  The  conveyance  of  a  lot  and  dwelling  passes  the 
overhanging  projections.  Plaintiff  was  liable  on  the  covenants 
in  the  deed. 

John  H.  Reynolds,  for  plaintiff,  respondent — ^The  covenants 
in  the  deed  relate  to  nothing  that  is  not  covered  by  the  descrip- 
tion  of  the  land  given  in  the  deed,  and  this  does  not  mention 
any  dwelling  house.  It  cannot  be  held  that  the  conveyanoe 
apparently  embraced  so  much  of  the  dwelling  house  as  was  on 
the  adjoining  lot,  as  it  must  also  have  embraced  so  much  of 
Uie  adjoining  lot  as  was  occupied  by  the  dwelling,  and  that 
portion  of  the  lot  must  be  held  to  have  passed  as  an  appnrte- 
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nant  to  the  lot  conyeyed.  But  this  cannot  be,  for  land  does 
not  pass  as  an  appurtenant  to  land.  Jackson  v.  Stryker,  1 
Johns.  Cas.  284 ;  Jackson  v.  Hathaway,  15  Johns.  447 ;  Law- 
rence v.  Delano,  3  Sandf.  333.  No  action  conld  hare  been ' 
maintained  for  the  breach  of  any  of  the  covenants  in  the  deed, 
for  the  reason  that  the  land  in  respect  to  which  it  is  affirmed 
there  was  a  failure  of  title,  is  not  coyer3d  by  the  deed.  Hath- 
away V.  Powers,  6  Hill,  453.  But  if  there  was  any  breach  of 
the  coyenants  in  the  deed,  the  mortgagee  being  in  possession 
could  not  resist  a  foreclosure  of  the  mortgage.  He  must  pay 
the  mortgage  debt  and  take  his  remedy  on  the  coyenants  in 
the  deed.  Edwards  v*  Bodine,  2G  Wend.  109 ;  Miller  v.  Ayery, 
2  Barb.  Ch.  582. 

J.  C.  Smith,  J. — It  is  a  familiar  rule,  that  a  grant  of  land  eo 
nomine,  conyeys  not  only  the  ground  or  soil,  but  eyery  corpo- 
real thing  which  is  attached  to  the  earth,  whether  by  the  course 
of  nature,  as  trees,  herbage  and  water,  or  by  the  hand  of  man, 
as  houses  and  other  structures.  Co.  LiU.  4  a ;  3  Kent  Com. 
4SG.  The  defendant  is,  therefore,  correct  in  claiming,  that, 
under  his  deed  from  the  plaintiff  his  rights  in  respect  to  the 
dwelling-house  and  fence  on  the  lot  thereby  conyeyed,  are  the 
same  as  if  such  structures  had  been  specifically  mentioned  in 
the  grant.  If  the  gi*antor  had  title  to  them,  it  passed  by  the 
deed;  if  he  had  not  title  to  such  structures,  or  any  part  of  tiiem, 
his  coyenant  of  seizin  was  broken,  to  that  extent,  and  the  de- 
fendant has  a  remedy  for  the  breach. 

But  the  rights  of  the  defendant,  thus  acquired,  do  not  ez« 
tend  to  such  parts  of  the  house  and  fence  as  are  attached  to 
and  rest  upon  the  soil  of  the  adjoining  lot  Those  structures, 
by  the  operation  of  the  yery  principle  upon  which  the  defend- 
ant relies,  are  a  part  of  the  land  on  which  they  stand;  and  it 
is  an  acknowledged  rule  that  land  does  not  pass  as  an  ap* 
purtenant  to  land.  15  Johns.  447;  3  Sandf.  333.  The  word 
'^  appurtenances,''  in  a  deed,  will  not  conyey  any  corporeal  real 
property,  but  only  incorporal  easements,  or  rights  and  priyi* 
leges.  Co.  LiU.  121 ;  Buzzard  v.  Capel,  8  Barn,  d  0. 141 ;  & 
C,  9  Bing.  150.  As  the  adjoining  lot  is  not  coreied  by  ihe 
deed,  the  defendant  has  no  daim  against  ihe  plainfiff  by 
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son  of  fttilnre  of  title  to  that  portion  of  the  house  and  fence 
which  stands  thereon. 
I  am  in  fiiTor  of  a£Srming  the  judgment 

All  the  judges  concurred 

Judgment  aflbmed,  with  costs. 


BXJBEHARDT  v.  MoGLELLAN. 

Jane,  1862. 
Beventng  in  effect,  7  Bow.  Pr,  8W. 

To  make  a  levy  of  an  attachment  on  real  property  effectual,  even  aa 

against  a  bona  fide  parduuier,  it  la  not  necessary  that  the  sheriff  shonld 

aetnally  take  possession  of  the  property. 
It  is  enough  if  he  dnly  makes  and  retnrns  an  inyentory,  as  required  by 

the  statute ;  and  it  is  not  essential  for  this  purpose,  that  he  even  go 

upon  or  see  the  land.* 
On  reversing  a  judgment,  a  new  trial  will  not  be  ordered,  if  no  possible 

proof,  under  the  issue,  can  entitle  respondent  to  judgment. 

Michael  Burkhardt  brought  this  action  in  the  supreme 
court,  against  Giles  Sanford  (for  whom^  on  his  death  pending 
the  action,  Bobert  H.  McGlellan,  administrator,  was  substituted 
as  defendant),  to  recover  back  a  sum  of  money  he  had  paid  to 
redeem  land  from  a  sheriff's  sale. 

The  land  was  uninclosed  and  unoccupied  woodland,  which 
belonged,  in  1850,  to  one  Bradley,  a  resident  of  Connecticut. 
On  April  27,  1850,  Sanford,  the  original  defendant  in  this  suit, 
sued  Bradley  in  the  supreme  court,  and  on  that  day  obtained 

*  This  case,  although  decided  by  a  divided  court,  is  a  recognised  author- 
ity upon  these  points.  Rodgers  v.  Bonner,  45  i\r.  71  879 ;  affirming  55 
Barb.  9.  Consult  also,  beside  authorities  in  the  text,  Allen  v.  Portland 
Stage  Go.,  8  Oreenl.  207,  where  it  was  held  that  the  oath  of  the  apprais- 
ers, being  the  first  step  of  the  officer,  was  the  time  when  the  levy  was 
made. 

It  is  not  necessary,  under  the  Code,  to  leave  a  copy  of  the  process  with 
the  party  in  possession.  Rodgers  e.  Bonner  (above).  As  to  the  requisites 
of  a  levy  on  pertonal  property,  see  Bond  v.  Willet,  p.  155  of  this  vol., 
and  cases  there  dted ;  Stone  v.  MUler,  58  Bvrb.  481. 
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the  Issne  of  an  attaclimenty  as  a  proyisional  remedj  under  the 
Code  of  Procedure,  against  Bradley's  property. 

On  April  30,  the  warrant  of  attachment  was  deliyered  to  the 
sheriff,  and  soon  afterward,  and  on  the  same  day,  the  sheriff  re- 
turned to  the  judge  who  issued  the  warrant,  an  inrentory  and 
appraisal  of  the  land  in  question.  On  the  same  day  Ssoiford 
filed  in  the  county  clerk's  office  a  notice  of  the  pendency  of 
the  action  and  that  a  warrant  affecting  the  land  in  question, 
had  been  issued,  &c 

On  May  3, 1850,  after  these  proceedings  had  been  taken,  but 
before  judgment  in  the  attachment  suit,  Bradley  sold  the  land  to 
the  present  plaintiff,  Burkhardt,  who  was  not  informed  of  the 
attachment,  and  the  next  day  Bradley  gaye  a  deed  and  received 
a  part  payment  of  three  hundred  dollars,  and  a  purchase  money 
mortgage  for  tweniy-nine  hundred  dollars,  whereupon  Burk- 
hardt took  possession  of  the  land.-  On  May  13  he  learned  of 
the  attachment  by  being  served  with  a  copy  of  the  warrant. 
The  deed  was  recorded  November  4, 1850. 

On  August  28  following  the  conveyance,  Sanford  recovered 
judgment  in  the  attachment  suit,  and  on  December  30, 1850, 
caused  the  land  to  be  sold  on  execution  thereon. 

Within  the  year  limited  by  statute,  the  present  plaintiff, 
Burkhardt,  as  Bradley's  grantee,  redeemed  the  land  from  flie 
sale,  by  pajrment  of  the  amount  and  interest,  and  immediately 
brought  this  action  to  recover  back  the  sum  so  paid. 

The  judge  before  whom  the  cause  was  tried  held  that  the  at- 
tachment did  not  bind  the  land,  and  that  plaintiff  was  entitled 
to  recover  back  the  money  he  had  paid  to  redeem.* 

Tlie  supreme  court  reversed  the  judgment,  and  ordered  the 
complaint  to  be  dismissed.  Two  of  the  judges  were  of  opin- 
ion that  the  attachment  bound  the  land ;  the  other  was  of 
opinion  that  Burkhardt  concluded  himself  by  redeeming. 
Citing  7  HiU,  159 ;  2  Den.  26 ;  12  iV.  T.  312;  9  Ocno.  674;  1 
Wend.  355 ;  4  Hill,  589.    Plaintiff  appealed  to  this  court 

Le  Grand  Marvin,  for  plaintiff,  appellant ; — Cited  7  How.  Pr. 
340 ;  Code  of  Pro.  §  132,  as  it  stood  in  1849  and  1850.    Mur- 

*  A  motion  f6r  an  inj  unction,  on  which  the  same  question  was  inyolTed 
lis  repotted  as  Burkhardt  o.  Sanford,  7  Hew,  Pr.  839. 
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ray  v.  Ballon^  1  Johns.  Oh.  576 ;  Murray  v.  Blatchford,  1  Wend. 
618 ;  Boberts  v.  Jackson,  1  Id.  4S5 ;  BanBoin  v.  Halcott,  18  Barb. 
56 ;  Learned  v.  Vandenburgh,  8  How.  Pr.  78 ;  1  Abb.  Dig.  321, 
§§  183-189 ;  Harmony  v.  Bingham,  12  N.  Y.  (2  Kem:)  99, 

John  H.  Reynolds,  for  defendant,  respondent ; — Cited,  as  to  the 
eflTect  of  the  redemption  payment,  Silliman  v.  Wing,  7  Hillf  159 ; 
Mxp.  Newell,  4  Id.  589 ;  Fleetwood  v.  Mayor,  Ac.  of  N.  Y.,  2 
Sandf.  475 ;  Supervisors  of  Onondaga  v.  Briggs,  2  Den.  26,  39 ; 
K.  T.  &  Harlem  B.  B.  Co.  v.  Marsh,  12  Jff.  Y.  (2  Kfm.)  308.  As  to 
the  attachment  lien ;  2  72.  aSI  4  ed.  188,  §§  7,  8 ;  Code  of  Pro. 
§§  227,  231, 232 ;  Benard  v.  Hargous,  13  K  Y.  (3  Kern.)  259 ; 
Burkhardt  v.  Sanford,  7  How.  Pr.  329 ;  Am.  Ezch.  Bk.  v.  Morris 
Canal  Co.^  6  Hilly  363 ;  Learned  v.  Vandenburgh,  7  How.  Pr. 
879 ;  8  Id.  77 ;  Crocker  on  Sh.  §  369 ;  Taylor  v.  Mixter,  11 
Pick.  341 ;  Perrin  v.  LeTerett,  13  Muss.  128 ;  Crosby  v.  Allyn, 
6  Oreenl  (JUe.)  455 ;  Voorhies  Code,  §  232,  notes ;  Griswold  v. 
Miller,  15  Barb.  520. 

Wbight,  J. — If  Sanford  acquired  a  lien  on  the  real  estate  of 
Bradley  before  the  conveyance  to  the  plaintiff,  the  latter  took 
his  title  subject  to  such  lien,  and  the  former  would  be  entitled 
to  the  money  paid  on  the  redemption  of  the  land. 

In  this  view  of  the  case,  the  question  is, — ^Whether  the 
sheriff  of  the  county  of  Erie  attached  the  land  prior  to  May  4, 
1850  P 

Bradley,  the  debtor,  and  conceded  owner  of  the  premises  up 
to  the  latter  date,  was  a  non-resident ;  and  a  warrant  of  attach- 
ment against  his  property  was  regularly  allowed  by  a  justice  of 
the  supreme  court,  on  April  29, 1850.  This  warrant  was  re- 
oeiyed  by  the  sheriff  of  the  county  of  Erie,  on  April  30,  upon 
which  day  he  made  an  inventory,  appraisal  and  return.  His 
eflicial  indorsement  on  the  attachment  will  bear  no  other  con- 
stmction  thou  that  the  land  was  attached  on  that  day.  The 
property  in  question  was  unoccupied  real  estate,  belonging  to 
a  non-resident ;  and  it  is  not  probable,  from  the  evidence,  that 
the  sheriff  entered  upon  the  land  to  attach  it  Nor  do 
I  think  this  necessary.  In  the  nature  of  the  case,  all  the  officer 
could  do  was,  with  the  assistance  of  two  disinterested  free- 
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holders,  to  make  an  inyentory  of  the  property  seized,  and  re- 
turn the  same  to  the  judge  issuing  the  warranto  This  was  done 
on  April  30  (four  days  before  the  conyeyance  to  the  plaintifT), 
and  I  think  Sanford's  lien  upon  the  property  dated  from  that 
time.  The  Code  does  not,  in  terms,  declare  the  time  when  the 
attachment  becomes  a  lien  on  the  property  of  the  debtor,  but  it 
must  date  from  the  service  of  the  process  or  the  seizure  under 
it,  else  the  remedy  by  attachment  under  the  Code  would  be 
idle  and  unavailing.  It  is  provided  that  at  the  time  of  issuing 
the  summons,  or  afterwards,  the  plaintiff  may  have  the  prop- 
erty attached,  '^  as  a  security  for  the  satisfaction  of  such  judg- 
ment as  the  plaintiff  may  recover.^'  The  sheriff  is,  on  receiving 
the  warrant,  to  attach  and  safely  keep  the  property  of  the  de- 
fendant to  answer  any  judgment  that  may  be  obtained  in  the 
action ;  and  the  judgment  is  to  be  satisfied  out  of  the  property 
attached.  Code,  §§  231,  232,  237.  In  the  light  of  these  pro- 
visions, no  other  construction  can  prevail  than  that  the  lien  of 
the  attachment  dates  from  the  seizure  or  levy  under  it. 

Being  of  the  opinion  that  there  was  a  valid  attachment  of 
the  land  prior  to  its  being  conveyed  to  the  plaintiffs,  I  have  not 
discussed  the  further  question  in  the  case,  viz :  whether  the 
plaintiff,  as  the  grantee  of  Bradley,  having  redeemed  the  land 
sold  under  the  execution  against  Bradley,  by  presenting  the  ne- 
cessary papers  and  paying  the  sheriff  the  amount  for  which  it 
was  sold,  with  interest,  and  thus  acquiring  such  interest  as  had 
passed  to  San  ford  on  the  purchase,  can  recover  the  money 
back  in  this  action,  it  having  been  voluntarily  paid,  with  a  full 
knowledge  of  all  the  facts,  and  under  no  mistake  of  £sbot. 

The  supreme  court  ordered  the  complaint  to  be  dismissed,  in- 
4}tead  of  granting  a  new  triaL  This  was  not  error,  for  **  no  possi- 
ble state  of  proof  applicable  to  the  issues  in  the  case  will  entitle 
the  plaintiff  to  recover."  All  the  fiEicts  upon  which  the  rights 
of  the  parties  depend  are  undisputed,  and  are  all  substantially 
set  out  in  the  plaintiff^s  complaint,  and  it  is  impossible  that 
they  can  be  changed  or  modified.  Edmonston  i;.  McLoud,  16 
N.  T.  543, 

The  judgment  of  the  supreme  court  should  be  aflkmed. 

In  this  opinion^  Datibs,  Wx.  F.  Allxv  and  Oouu>,  JJ.| 
oononnnd. 
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S.  L.  Seldsk,  Ch.  J.,  who  on  a  preyioos  argument  had  ex- 
pressed the  same  opinion,  was  absent.  Sutherland  and 
Dekio,  JJ.9  were  also  for  affirmance  on  another  ground. 

Judgment  affirmed,  with  costs. 


BTTENETT  v.  PHALON. 

September,  1867. 

AtBrmtng  9  Botw,  IM. 

The  rale  that  a  manafSactarer,  or  merchant  for  whom  goods  are  manoftio^ 
tared,  has  a  right  to  distingaiflh  the  goods  that  he  manafactores  or  sells, 
bj  a  peculiar  mark  or  device,  in  order  that  they  may  be  known  as  his 
in  the  market,  and  that  he  may  thus  secure  the  profits  that  their  supe* 
rior  repute,  as  his,  may  be  the  means  of  gaining,  and  that  this  right 
wiU  be  protected  by  injunction, — applies  to  the  use  of  such  a  com- 
pounded term  as  "  CkxxHune,"  to  designate  a  hair- wash  in  which  cocoa- 
nut  oil  is  a  principal  ingredient.  And  the  subsequent  adoption,  by  a 
rival  dealer,  of  the  word  "  Cocoi'ne/'  to  designate  a  similar  compound 
put  up  by  him,  is  an  infringement  against  which  the  courts  will  inter- 
pose by  injunction.  * 

Joseph  Bamett  and  William  Otis  brought  this  action  in  the 
New  York  superior  court,  against  Edward  and  Henry  A.  L. 
Phalon,  to  restrain  the  defendants  from  manufacturing,  using, 
selling,  or  in  any  manner  disposing  of  a  compound  or  prepara- 
tion with  the  name  "Cocoine,*^  or  "Cocoaine'*  printed  or 
stamped  upon  the  bottles,  labels,  wrappers,  covers,  or  pack- 
ages thereof;  also  from  using  the  word  "  Cocoaine**  or  "  Co- 
coine''  upon  any  wrappers,  labels,  or  trademarks,  and  also  from 
manufacturing,  selling,  or  offering  for  sale,  any  preparation  or 
compound  under  the  name  of  *^  Cocoine"  or  '^  Cocoaine ;"  and 
also  from  imitating,  in  any  manner,  the  trademark  ^'Cocoaine ;'' 
and  that  defendants  may  account  to  the  plaintiffs,  and  pay  oyer 
to  them  the  profits  of  all  the  said  material  sold  under  the  stimu- 
lated name  and  trademark  above  set  forth. 

Upon  the  trial  by  the  court,  without  a  jury,  the  following 
ikcts  were  found: 

•  See  Congress  Spring  «.  High  Bock  Spring,  10  AVb,  Pr.  If,  8.  848,  and 
note;  Bininger «.  Clark,  Jd  264,  and  note;  Billet  v.  Carlier,  11  Id.  186; 
OUlott «.  Efterbiook,  48  if .  r.874. 
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1.  That  in  or  about  the  month  of  Noyember,  1856,  the 
plaintiffgy  drnggists^  and  apothecaries,  compounded  Ixom  cocoa- 
nut  oil,  and  other  ingredients,  a  mixture  used  as  a  hair-wash,  for 
which  they  devised  as  their  trademark  a  name,  word,  device,  or 
title  never  before  used,  by  which  to  mark  their  said  compound, 
to  wit,  the  name  or  word  "  Cocoaine,**  and  that  they  published 
the  same  very  extensively,  with  notice  that  fchey  had  adopted 
said  name  or  title,  as  their  '^  trademark,"  to  secure  the  public 
and  the  proprietors  against  imposition,  and  that  all  unauthor- 
ized use  of  this  trademark  would  be  promptly  prosecuted;  that 
the  plaintiffs  then  and  thereupon  introduced  their  said  com- 
pound into  the  market,  and  expended  a  sum  exceeding  ten 
thousand  dollars  in  advertising,  publishing,  and  introducing 
the  same. 

2.  That  in  or  about  the  month  of  November,  1858,  the  de- 
fendants, Edward  Phalon  and  Henry  A.  L.  Phalon,  composing 
the  firm  of  Phalon  &  Son,  of  the  city  of  New  York,  hair-dress- 
ers and  perfumers,  commenced  the  preparation  and  sale  of  a 
similar  compound,  in  bottles  not  unlike  those  containing  the 
plaintiffs'  compound,  and  with  labels  under  the  name  and  title 
of  '^  Cocoine,''  and  that  they  have  since  manufactured  and  sold 
large  quantities  thereofl 

3.  That  the  defendants,  well  knowing  that  the  name,  word^ 
or  title,  of  *^  Gocoaine"  was,  and  for  a  considerable  time  had 
been  the  trademark  of  the  plaintiffs,  with  the  wrongful  inten* 
tion  of  inducing  the  public  to  believe  that  the  compound  sold 
by  themselves  under  the  name,  word,  or  title  of  "  Cocome'*  was 
that  of  the  plaintiffs ;  and  with  the  wrongM  intention  of  se- 
curing to  themselves  the  benefit  of  the  skill,  labor,  and  expense 
of  the  plaintiff,  had  so  closely  imitated  and  used  the  aforesaid 
trademark  of  the  plaintiffs  as  to  deceive  the  public  and  injure 
and  endamage  the  plaintiffs.  That  the  word,  name,  title,  or  de- 
vice '^  Cocoine"  is  a  spurious  and  unlawful  imitation  by  the  de- 
fendants, of  the  word,  name,  title,  or  device  '^  Cocoaine."  the 
aforesaid  trademark  of  the  plaintifEs. 

4.  There  was  no  evidence  to  support  the  defendants'  allega- 
tions that  the  plaintiffs  have  in  any  manner  committed  any 
fraud,  or  imposed  upon  the  public 

fi.  That  tiie  plaintiSii  are  entitled  to  the  relief  demanded  in 
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the  complaint^  that  the  defendants  be  perpetually  enjoined  and 
restrained  from  the  further  imitation  and  use  of  the  aforesaid 
trademark  of  the  plaintiffs,  and  that  the  damages  which  the 
plaintiffs  had  sustained  they  were  entitled  to  recover. 

Such  damages  haying  been  ascertdned,  judgment  was  rendered 
accordingly  for  the  plaintiffs ;  and  on  an  appeal  to  the  general 
term,  the  same  was  affirmed. 

(Reported  in  9  Bo9W.  192.) 

E.  W.  Dodge,  for  the  defendants,  appellants ; — Cited  Upton 
on  Trademarks,  171, 179, 187 ;  Amoskeag  Manufacturing  Co. 
V.  Spear,  2  Sand/.  599 ;  Fetridgo  v. "Wells,  4  Abb.  Pr.  144 ;  S.  C, 
13  How.  Pr.  385 ;  Stokes  v.  Landgraff,  17  Barb.  608 ;  Williams 
V.  Johnson,  2  Bosw.  1 ;  Wolfe  v.  Qoulard,  18  How.  Pr.  64 ;  Cor- 
win  V.  Daly,  7  Bo9W.  222 ;  Howard  v.  Henriques,  3  Sandf. 
725 ;  Knott  t;.  Morgan,  2  Keen^  113 ;  Stone  t;.  Carlan,  3  C7adE9 
Rep.  G7 ;  Marsh  v.  Billings,  7  Gushing,  311 ;  Gtonin  v.  Chadsey 
12  Abb.  Pr.  69. 

John  Sherwood,  for  plaintiffs,  respondents ; — Cited  Taylor  v. 
Carpenter,  2  Sand/.  Ch.  603 ;  Williams  v.  Johnson,  2  Bosto.  1 ; 
Oout  V.  Aleploghu,  6  Beav.  69 ;  Stokes  t;.  Landgraff,  17  Barb. 
008;  Wolfe  v.  (Joulard,  18  How.  Pr.  64 ;  Croft  v.  Day,  7  Beav. 
84;  Howard  v.  Henriques,  3  Sand/.  725;  Sykes  v.  Sykes,  3 
B.  di  C.U1\  Sogers  v.  Nowhill,  5  Man.,  Or.  £  Scott,  109 ; 
Morrison  v.  Salmon,  2  Man.  <t  Or.  385 ;  Day  v.  Binnings,  1  Coop. 
Oh.  489 ;  Bansome  t;.Bentall,  3  Law  J.  R.  K  S.  161 ;  see  also 
cases  in  Upton  on  Trademarks,  122 ;  Farina  t;.  Silyerlock,  39 
Eng.  Law  &  Eg.  517 ;  Judge  Dues,  in  Amoskeag  Mfg.  Co.  v. 
Spear,  2  Sand/.  599 ;  see  also  Clark  v.  Clark,  25  Barb.  76 ; 
Brooklyn  White  Lead  Ca  t;.  Masury,  25  Barb.  416 ;  Williams 
V.  Johnson,  2  Bosw.  1 ;  Coffeen  v.  Brunton,  4  McLean,  576 ; 
Hine  v.  Lart,  10  Lmd.  Jur.  R.  106 ;  McAndrew  v.  Burnett,  10 
Jur,  K  S.  492 ;  Barrows  t;.  Knight,  6  R.  L  434. 

By  thb  CoubIw — ^Davies,  Ch.  J- — ^Upon  the  fects  found  by 
the  court,  the  right  of  the  plaintiSb  to  the  relief  granted  is 
clear  and  indisputable.  The  plaintiff^  have  adopted,  appropri- 
ated and  used  a  certain  trademark.    This  has  become  their 
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property^  and^  for  its  protection  from  inyasion  or  use  by  others^ 
the  plaintiffs  are  entitled  to  invoke  the  aid  of  courts  of  jnstice. 

We  have  the  ascertained  facts  before  us^  that  the  defendants 
are  using  a  spurious  and  unlawful  imitation  of  the  plaintiff's 
trademark.  This  they  cannot  be  permitted  to  do.  The  cases 
in  the  courts  of  this  State  have  firmly  established  this  doctrine. 
Goats  V.  Holbrooky  2  Sandf.  Ch.  586,  and  cases  there  cited ; 
Taylor  v.  Carpenter,  Id.  603 ;  same  case  in  court  of  errors,  Id. 
611 ;  Partridge  t;.  Menck,  Id.  G22 ;  Williams  t;.  Johnson,  2 
Bosw.  1 ;  Stokes  v.  Landgiaff,  17  Barb.  608 ;  Wolfe  v.  Ooulard, 
18  ffow.  Pr.  64;  Clark  v.  Clark,  25  Barb.  76 ;  Brooklyn  White 
Lead  Co.  v.  Masury,  Id.  416. 

The  rule  is  nowhere  laid  down  with  more  clearaess  and  ac« 
curacy  than  by  Mr.  Justice  Dueb,  in  his  elaborate  and  able 
opinion  in  the  case  of  Amoskeag  Manufacturing  Company  v. 
Spear,  2  Sandf.  599.  He  thus  says :  ^^  Every  manufacturer,  and 
every  merchant  for  whom  goods  are  manuikctured,  has  an  un* 
questionable  right  to  distinguish  the  goods  that  he  manu&c- 
tures  or  sells,  by  a  peculiar  mark  or  device,  in  order  that  they 
maybe  known  as  his,  in  the  market  for  which  he  intends  them, 
and  that  he  may  thus  secure  the  profits  that  their  superior  re- 
pute as  his  may  be  the  means  of  gaining.  His  trademark  is  an 
assuranoe  to  the  public  of  the  quality  of  his  goods,  and  a  pledge 
of  his  own  integrity  in  their  manuCicture  and  sale.  To  pro- 
tect him,  therefore,  in  the  exclusive  use  of  the  mark  that  he 
appropriates,  is  not  only  the  evident  duty  of  a  court,  as  an  act 
of  justice,  but  the  interests  of  the  public,  as  well  as  of  indi- 
viduals, require  that  the  necessary  protection  shall  be  given." 
Upon  the  facts  proved  by  the  court  on  the  trial  of  this  action 
— and  such  finding  is  condudve  upon  this  tribunal — the  judg- 
ment of  the  superior  court  of  New  York  was  correct,  and  should 
be  affirmed  with  costs. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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BUETON  V.  BUBTON. 

December,  1864. 

An  ftlien  widow  of  a  naturalized  citizen  of  the  United  States,  although 
she  never  resided  within  the  United  States  during  the  lifetime  of  her 
husband,  is  entitled  to  dower  in  his  real  estate.* 

Elizabeth  Barton  sned  Cecilia  Burton  and  J.  J.  Crane,  exec- 
ntors  of  the  will  of  William  E.  Barton,  deceased,  to  reooyer 
dower.  William  E.  Barton,  the  decedent,  and  the  plaintiff, 
were  both  British  sabjects,  bom  in  England,  and  there  also 
married,  while  residents  there,  in  April,  1823.  Barton  became 
thereafter  a  resident  of  Pennsylvania,  and  became  a  citizen  of 
the  United  States,  by  naturalization,  October  8, 1840.  He  re- 
moved to  the  State  of  New  York,  in  1848,  where  he  thenceforth 
resided  antU  his  death,  February  10, 1860.  He  acquired  the 
property  in  question,  October  4, 1851.  The  plaintiff  always 
resided  in  England  until  a  year  prior  to  the  action,  and  never 
was  in  the  United  States  during  Burton's  lifetime. 

The  only  question  was  whether  plaintiff  was  entitled  to 
dower. 

The  New  York  statute  of  1845  provides  that  ^^  any  woman, 
being  an  alien,  who  has  heretofore  married,  or  who  may  here- 
after marry  a  citizen  of  the  United  States,  shall  be  entitled  to 
dower  in  tlid  real  estate  of  her  husband  within  this  State,  as  if 
she  were  a  citizen  of  the  United  States.''    L.  1845,  c.  222,  §  3. 

The  act  of  Congress  of  1855  (a  71),  provides  that  *^  any 
woman  who  might  lawfully  be  naturalized  under  existing  laws, 
married,  or  who  shall  be  married  to  a  citizen  of  the  United 
States,  shall  be  deemed  and  taken  to  be  a  citizen.'' 

The  court  below  held  (in  27  How.  Pr.  474),  that  neither  act 
entitled  the  plaintiff  to  claim  dower,  and  gave  judgment  for 
defendants,  from  which  plaintiff  appealed* 

*  Although  the  court  were  equAll j  divided  on  the  construction  given 
to  the  BtAtuten  involved  in  this  ctae,  the  opinion  of  MULLm,  J.,  as  to  resi* 
denoe  not  bein^^  necetMarj  under  the  New  York  statute,  is  confirmed  bj 
Goodrich  «.  Buisell,  43  if .  T.  177,  which  may  be  regarded  as  settling  the 
law  on  this  point,  in  conformity  with  the  above  mentioned  opinion 
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Charles  (y  Conors  for  plaintiff,  appellant. 
H.  A.  Craniy  lor  defendants,  respondents. 

MuLLiN,  J. — An  alien  widow  of  a  native  bom  or  naturalized 
citizen  was  not  entitled  to  dower  in  the  lands  of  her  husband 
at  the  common  law.  Co.  lAtt  31 ;  2  Blacks.  Com.  131 ;  4  Kent 
Com.  36.  This  general  rule  has  been  somewhat  modified  in  this 
State.  B7§  l,c.  49,of  Z.  1802  (3iZ.iSlled.343),itwa8proTided 
that  all  purchases  of  lands  made  or  to  be  made  by  any  alien 
who  has  come  to  this  State  and  becomes  an  inhabitant  thereof 
shall  be  deemed  yalid  to  vest  the  estate  to  them  granted,  and  it 
was  declared  lawful  for  such  alien  to  have  and  hold  the  same, 
to  his  heirs  or  assigns  forever,  and  to  dispose  of  the  same,  pro- 
vided that  any  purchase  thereafter  made  should  not  exceed  one 
thousand  acres.  The  supreme  court  held,  in  Sutliff  v.  Forgay, 
1  Cow.  89,  that  under  this  statute  the  widows  of  aliens  entitled 
by  the  act  of  1802,  and  the  acts  extending  the  same,  to  hold 
real  estate,  are  dowable.  The  judgment  in  this  case  was  af- 
firmed by  the  court  for  the  correction  of  errors,  in  5  Cow.  713. 

The  Revised  Statutes  embody  both  the  foregoing  sections  of 
the  act  of  1802,  and  the  construction  given  thereto,  in  section 
S,  of  title  8,  article  1,  chapter  1,  part  2,  which  section  is  in 
these  words ; 

^'  §  2.  The  widow  of  any  alien,  who,  at  the  time  of  his  death 
ahall  be  entitled  by  law  to  hold  any  r^  estate,  if  she  be  an  in- 
habitant of  this  State  at  the  time  of  such  death,  shall  be  entitled 
to  dower  of  such  estate  in  the  same  manner  as  if  such  alien  had 
been  a  native  citizen.''   IRS.  740,  §  3. 

It  was  declared  by  section  2  of  chapter  115,  of  the  Laws  of 
1845,  that  the  wife  of  any  alien,  resident  of  this  State,  who  had 
theretofore  taken  by  conveyance,  ftc,  any  real  estate  and  who 
had  died  before  the  passage  of  said  statute,  and  the  wife  of  any 
alien  resident  resident  of  this  State,  who  might  thereafter  take 
by  conveyance,  ftc,  any  real  estate,  should  be  entitled  to  dower 
therein,  whether  she  was  an  alien  or  a  citizen,  but  dower  oould 
not  be  claimed  in  lands  conveyed  by  the  husband  before  the 
passage  of  said  act  By  the  third  section  of  the  same  chapter 
it  was  provided,  that  any  woman  being  an  alien  who  had 
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thereto/ore  married  or  might  thereafter  mary  a  citizen  of  the 
United  States,  shall  be  entitled  to  dower  in  the  real  estate  of  - 
her  hnsband  within  this  Stafce,  as  if  she  was  a  citizen  of  the 
United  States. 

These  are  the  only  exceptions  to  the  general  rule,  that  an 
alien  widow  is  not  entitled  to  dower,  and  none  of  them  aid  the 
plaintiff,  unless  the  section  last  cited  may  be  held  to  extend  to 
her.  The  plaintiff  rests  her  claim  to  a  dower  interest  in  the 
pren^iises  in  question,  on  the  ground  that  she  is,  by  virtue  of  the 
act  of  Congress  aboye  cited,  a  citizen  of  the  United  States,  and 
it  is  necessary  to  meet  and  dispose  of  that  question  in  the  first 
instance. 

[The  remarks  on  this  question,  to  the  effect  that  actual  res- 
idence of  the  wife  in  this  country  is  necessary  to  give  her  the 
benefit  of  the  act  of  Congress,  are  omitted,  as  the  court  were 
equally  divided  on  this  question, — Wright,  J.,  Dknio,  Ch.  J., 
H.  R  Selden,  and  T.  A.  Johnson,  JJ.,  being  of  the  contrary 
opinion.    See  Kelly  v.  Owen,  7  Wall  496.] 

The  right  to  dower  is  not,  howerer,  giren  or  withheld  by  act 
of  Congress,  except  so  far  as  the  right  to  it  may  be  made  by 
State  laws  to  depend  on  the  treaty  or  law-making  powers  vested 
by  the  Constitution  of  the  United  States  in  the  Federal  gov- 
ernment The  act  of  Congress  to  which  reference  has  been 
made,  does  not,  of  itself,  give  to  or  withhold  dower  from  alien 
widows,  but  as  by  the  law  of  this  State  an  alien  widow  cannot 
be  endowed  and  a  citizen  widow  can,  the  act  of  Congress,  by 
making  her  a  citizen,  gives  her  a  status  in  which  the  State  law 
clothes  her  with  the  right  which,  without  the  act  of  Congress, 
she  would  not  be  entitled  to  enjoy. 

As  the  right  to  dower  depends  upon  fb0  State  law,  and  as  it 
is  competent  for  the  State  to  give  the  rif^i  to  alien  as  well  as 
native  bom  oi^  naturalized  widows,  we  muft  go  to  the  State  stat- 
utes to  ascertain  whether  the  plaintiff,  although  an  alien,  is  not 
entitled  to  dower. 

I  have  already  referred  to  the  only  provision  which  cxx  U^ 
said  to  reach  the  plaintifl^  and  as  it  is  very  brief,  I  will  ograu. 
transcribe  it  It  is  section  3  of  chapter  115,  of  the  Lawj  qI 
1855,  and  is  in  these  words,  viz :  '^Any  woman  being  an  alic.i. 
who  has  heretofore  married,  or  who  may  hereafter  marrya  cilxz^ir 
18 


«*  arm 


^iutfUf  mA  iad  thenMtf0K  mufni  % 

tmr,  ffmfmMtM  ^MutraetiM  «f  Att 
imtfAkk  tutitUd  to  domr; 
wdl  m  within  tfa#  wpuk  «f  k. 

Two  nMMMi  »tt  mrgtd  why 
tb*  yrmimm  nitmd  to.  Fint, 
dlfsen  «t  the  tioie  of  the  nuurruge ;  mad,  aeeood. 
VM  not  Mt  unj  time  daring  HytHStot  her  hadbaad 
of  tfaiimme. 

h  Then  wm  it  nectwaiy  ia  ofdcr  to  entitle  her  !• 
4«r  tfcie  ic^tioii^  that  her  hoAnd,  St  the  tine  «r  tbci 
ebooM  hare  been  a  citiaen  of  the  United  States  ?  ^ 

It  will  hew^en  that  the  lAjraseologr  of  the  sections 
sta'nti;  and  id  the  ieoond  tection  of  the  aei  of  CongRSiof  18M, 
are  in  thi«  vs^ptsei  ideniieaL  The  constiiietion  girea  tattis  act 
iff  (/ongreni  appliei  to  the  act  of  IMi.  Both  aie  to  he  Kfaosl- 
\y  construed*  Marrisge  to  a  person  who  was  a  eitiaea  at  Ike 
time  of  tlie  psaMge  of  the  act^  aiiether  cituen  at  die  tiav  of 
the  marriage  or  not,  latifflei  both  their  language  and  tpirit  It 
wsi  the  alien  wires  of  dtisens  who  wefe  intended  to  be  beae* 
fited  by  Uie  statutes,  and  as  no  reason  csn  be  prcsaflMd  why 
those  only  should  l>e  made  dtisens  by  the  one,  or  endowed 
by  the  other,  who  hod  married  husbands  who  were  etttsens  at 
the  timo  of  tho  marriage,  rather  than  those  who  should  manj 
husbands,  aliens  at  the  marriage,  but  who  thereafter  beoame 
nstumlisud ;  and  as  the  evident  intention  was  to  remore  a  dies' 
bllity  from  alien  women  whose  husbands  w»e  citia»i%  the 
otmstruoUon  sliould  be  such  as  to  gire  full  eiEM^t  to  the  beaefl- 
CKiit  ill  ton  lion  of  tlio  legislature.  There  is  nothing  in  the  mere 
tM\l  of  marrying  a  citizen  that  should  entitle  the  wift  to  a  Ihror  to 
wliioli  the  woman  wlio  marries  an  aliens  afterward  natrTirtf^fdi, 
would  not  aoom  to  be  oquaUy  entitled.    The  fact  that  the  hnso 

•  Tht  €M«  of  Lsmau  t.  DsTtgnoa,  S  ^IS.  P.  N.  A,  SC7,  seemi  to  have 
••^  deurmlaed  an  a  miiraffjr  prioetple  of  eoastraetfea. 
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band  of  an  alien  is  a  citizen,  ^  attaclied  (as  he, must  be)  to  the 
principles  of  the  Constitution  of  the  United  States,  and  well 
diqK)8edto  the  good  order  and  happiness  of  the  same,"  fhrnishci 
some  security  that  the  wife  will  not  be  hostile  to  its  interest,  or 
dangerous  to  its  peaoe^ 

This  security  is  none  the  greater  by  reason  of  the  husband 
being  a  citiaen  at  the  instant  of  mmriage  rather  than  made  such 
the  next  day,  or  month,  or  year.  It  must  be  conceded  that  it 
was  compet^t  for  the  legislature  to  restrict  the  right  of  dower 
to  such  wom^i  as  should  marry  husbands  who  were  citizens  at 
the  time  of  the  marriage.  But  as  we  are  to  arrive  at  the  intona- 
tion of  the  law-makers  from  the  hmgui^  of  the  statute,  con* 
stmed  in  reference  to  the  evil  to  be  remedied,  or  the  good  to  be 
attained,  and  as  the  language  of  the  act  is  satisfied,  and  tiie 
end  propoeed  best  attained,  by  the  construction  which  I  haTe  felt 
constrained  to  gire  the  statute,  I  am  of  the  opinion  that  under 
it  the  plaintiff  is  entitled  to  dower. 

The  liberal  construction  given  by  the  supreme  court  to  the 
act  of  1803  in  Sntliff  t^.  Forgay,  suprOf  whereby  it  held  that 
the  purchase  by  a  husbuid,  of  land  in  1804,  he  having  been 
naturalised  in  ISOS,  inured  to  the  benefit  of  the  idien  wife,  and 
entitled  her  to  dower  in  the  lands  so  purchased,  should  be  ap- 
plied to  the  statute  of  1845.  The  act  of  1802^  und^  which  that 
decision  was  made,  declared  ^  that  all  purchases  of  land,  made 
or  to  be  made,  by  any  alien  who  has  come  to  this  State  and  be* 
come  an  inhabitant  th^eof,  shall  be  deemed  valid,  to  vest  the 
estate  to  him  granted,  that  he  might  diqrase  of  and  hold  the 
same  to  his  heirs  and  assigns."  By  an  act  passed  in  1808  oil 
persons  authoriad  by  the  act  of  1802  to  acquire  real  estate 
pight  also  take  and  acquire  by  devise  and  descent  It  will  be 
seen  that  there  is  no  allusion  to  rights  of  dower  in  either  stat* 
ute,  yet  that  the  supreme  court  held  that  as  the  wife  by 
&e  act  of  1803  was  capable  of  acquiring  the  titie  to  land  the 
purchase  of  the  husband  inured  to  her  benefit,  so  that  at  the 
time  of  his  purchase  she  acquired  an  inchoate  right  of  dower 
in  the  lands  ao  purchased  by  him.  The  same  court,  in  the  sub^ 
sequent  cade  of  Priest  t;.  Gummings,  16  Wend.  627,  and  the 
court  for  the  correction  of  errors,  in  the  same  case,  20  Wend. 
838,  express  doubts  whether  the  decision  in  the  first  case  was 
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put  on  the  true  groundy  yet  they  do  not  question  the  correctness 
of  it,  but  on  the  contrary  approve  the  liberal  construction  which 
the  court  gare  to  the  statute  whereby  the  widow  was  held  en- 
titled to  dower. 

2.  Was  residence  in  this  State  essential  in  order  to  entitle  the 
plaintiff  to  dower  ?♦ 

The  act  does  not  in  terms  require  it,  and  I  do  not  think  the 
legislature  intended  to  require  it  The  absence  of  any  such  in- 
tention is  demonstrated,  it  seems  to  me,  by  the  other  provisions 
of  the  act  The  first  section  declares  that  any  alien  resident  of 
this  State  who  had  taken  a  conveyance  of  real  estate  in  this 
State,  before  filing  in  the  office  of  the  secretary  of  state  the  de- 
position specified  in  section  15,  title  1,  chapter  1,  of  the  second 
part  of  the  Revised  Statutes,  might  on  filing  such  deposition, 
hold  such  real  estate  in  the  same  manner  and  with  the  like  effect 
as  if  he  was  a  citizen  of  the  United  States.  By  the  second  sec- 
tion of  the  same  act,  it  is  provided  that  the  wife  of  any  alien 
i^dsident  of  this  State  who  had  therefore  taken,  by  conveyance, 
any  real  estate,  and  who  had  died  before  passing  of  said  act,  and 
the  wife  of  any  alien  resident  who  might  thereafter  take  by  con- 
veyance, &C.,  should  be  entitled  to  dower  therein,  whether  she 
be  an  alien  or  citiien. 

By  the  fourth  section,  if  any  alien  resident  who  had  pur- 
chaaed,  or  who  should  thereafter  purchase  real  estate  and  died, 
or  should  thereafter  die,  leaving  persons  who  would  answer  the 
description  of  heirs  of  such  persons,  whether  citixens  or  aUeni^ 
were  declared  capable  of  taking  and  holding  as  his  heirs ;  but 
if  any  such  persons  were  males  of  full  age,  tiiey  should  not  hold 
such  real  estate  unless  they  are  citixens,  or  have  filed  the  deposi- 
tion required  to  be  filed,  in  order  to  entitle  them,  if  aliens,  to 
take  and  hold  real  estate. 

The  fifth  section  provides  that  the  devisee  or  grantee  of  any 
alien  resident,  may  take  and  hold,  whether  a  citixen  or  alioi, 
but  if  such  grantee  or  devisee  was  an  alien  and  a  male  of  ftill 
ago,  he  must  make  and  fik  the  depoation  required  to  be  filed 
before  he  should  be  cabled  to  take  and  hold  the 
granted  or 
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By  the  sixth  section  a  resident  alien  was  authorized  to  grant 
or  devise  real  estate  to  a  resident  alien,  if  such  grantee,  &c,  had 
filed  the  deposition  required  by  law,  on  condition  that  the 
resident  male  alien  of  full  age  should  himself  file  a  deposition. 
It  is  unnecessary  to  refer  to  all  the  provisions  of  the  statute. 
Suffice  it  to  say,  that  in  eight  out  of  the  first  nine  sections, 
where  residence  by  the  grantee  or  devisee  is  considered  essential 
by  the  legislature,  as  a  condition  precedent  to  the  right  to  lake 
and  hold  land,  it  is  so  declared.  But  in  the  third  section,  and 
in  the  subsequent  sections,  where  females  are  permitted  to  take 
either  as  grantees  or  devisees,  or  as  dowagers,  residence  is  not 
made  a  condition,  it  being  made  necessary  only  as  to  males  of 
full  age.  By  making  residence  a  condition  as  to  one  class  of  j)er- 
sons,  and  omitting  to  require  it  as  to  another  class,  conclusive 
evidence  is  furnished  that  the  legislature  did  not  intend  to  re- 
quire it  of  such  other. 

It  is*  urged  by  the  defendants'  counsel  that  to  give  the  widow 
dower  in  the  hnda  of  her  husband  would  be  a  violation  of  the 
Constitution  of  the  United  States,  which  declares  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law.  *  I  do  not  perceive  that  the  difficulty  suggest- 
ed by  the  counsel  can  arise.  If  I  am  right  in  holding  that  the 
widow  takes,  not  under  the  act  of  Congress,  but  under  the  State 
law  of  1845,  then  the  right  to  dower  attached  thd  instant  the 
husband  purchased  the  land,  precisely  as  it  would  have  done 
had  she  been  at  that  time  a  citizen  of  the  United  States.  Un- 
less, therefore,  all  laws  giving  dower  to  alien  widows  in  the  lands 
of  husbands  are  unconstitutional,  there  is  no  reason  for  holding 
the  act  of  1845  to  be  so. 

I  am  of  opinion  that  the  judgment  of  the  common  pleas 
should  be  reversed,  and  judgment  ordered  for  the  plaintiff,  over- 
ruling the  demurrer,  with  costs. 

*  The  remarks  of  Wriqht,  J.,  on  this  qneetion  were  as  follows : 
The  point  was  raised  and  pressed  with  much  earnestness  bj  the  d»* 
fendants*  counsel,  that  the  plaintiff  was  not  entitled  to  claim  dower  in 
the  land  described  in  the  complaint,  it  having  1)een  parchased  by  Burton 
in  1851,  and  an  absolute  unincumbered  title  having  been  vested  in  him 
prior  to  the  passage  of  the  act. making  his  wife  a  citizen.  The  objection 
in  substance  is,  that  a  naturalised  wife  is  not  entitled  to  claim  dower  in 
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Wbioht,  J^  debyered  an  opinion  to  the  effect  that  plaintiff 
was  not  entitled  to  dower  under  the  act  of  1845^  because  at  the 

Uods  of  her  hnaband,  acquired  previouslj  to  her  naturalization.  The 
ground  of  the  objection  is  a  want  of  power  in  Congrees  to  paas  anj  law, 
the  effect  of  which  is  to  take  awaj  or  impair  vested  rights  of  property  in 
the  husband.  Burton,  it  is  said,  was  the  absolute  ownerof  the  land  in  que8> 
lion  before  his  wife  was  naturalised,  and  an  act  of  Congress  bj  which 
property  is  taken  from  one  and  transferred  to  another,  or  by  which  the 
property  of  one  is  taken  or  destroyed  without  compensation,  even  though 
It  is  not  transferred  to  another,  is  within  the  condemnation  of  that  pro- 
vision of  the  federal  Constitution  which  declares  that "  no  person  shall 
be  deprived  of  life,  liberty  or  property,  without  due  process  of  law** 
(Amendments  to  U.  S.  Const.,  Art.  5),  and  that  to  create  a  contingent  right 
of  dower,  and  attach  it  to  land  of  which  he  is  the  absolute  owner,  so  as  to 
diminish  its  vendible  value  and  limit  his  power  of  disposition  in  respect 
to  it,  is  a  taking  of  his  property  in  a  constitutional  sense.  The  difficulty 
with  this  argument  is,  that  the  act  of  Congress  naturalising  the  wife  of 
itself  gives  nothing  to  the  wife  nor  takes  anything  from  the  husband  in 
the  nature  of  property ;  it  merely  removes  a  personal  disability  of  the 
wife  to  take  dower  by  reason  of  her  alienism ;  and  in  this  Burton  had  no 
vested  right.  A  right  in  the  wife  to  take  dower  was,  at  all  timcfli,  a  fun- 
damental feature  in  the  law  and  civilisation  of  the  people  amongst  whom 
he  and  the  plaintiff  were  bom  and  married. 

He  did  not  depart  from  the  sovereignty  of  that  civilisation  when  he  re- 
moved to  this  country  and  became  an  inhabitant  thereof.  1  OrtenL  Orui»e, 
tit  6,  c  1,  §§  1,  2, 3, 4,  S,  6;  Park  on  Dower,  p  3  and  notes.  Personal 
disabilities  are  imposed  or  removed  by  the  State  as  a  matter  of  State  pol- 
icy ;  and  no  third  person  has  either  a  legal  interest  or  a  right  of  the  na- 
ture of  property  in  their  existence  or  continuance.  The  effect  of  their 
absence  or  presence  on  the  individual  interests  of  third  persons  is  merely 
incidental.  The  creation  or  preservation  of  such  interests  is  never  an  ob- 
ject or  a  duty  of  the  legislature  in  dealing  with  such  disabiUtiee.  It  is 
purely  a  matter  of  public  policy.  A  married  woman  may  obtain  nata- 
raUmtion  without  the  consent  of  her  husband  (Prieet  s^  Cummingiw  16 
ITtffMl.aM;  S.  Con  error,  aO  id.  845);  and  in  virtue  of  her  naturaliasftlon 
she  at  once  becomes  entitled,  by  act  and  operation  of  law,  to  dower  in  all 
lands  theretofore  acquired  by  him,  and  of  which  he  was  seised  during 
the  coverture,  except  such  as  he  had  previously  aUened.  In  other  woids, 
as  against  the  husband,  the  act  of  naturalisation  p«rf ecte  her  right  in  re- 
spect to  his  i»eviously  acquired  landa.  *^  Wheoi  an  alien  wunan,'*  says 
G]iuna.<'ls  created  a  <imissj%,  she  beoomee  entitled  to  dower  oat  of  all 
the  lands  whereof  hejr  hudiand  was  sdned  at  the  time  wIma  she  was 
created  a  deniaen ;  but  not  out  of  any  lands  whereel  he  WM  seined  beiote, 
and  which  he  had  aliened.''  1  GroonLOrmim,  tit.  %e.U%  9^  So^lfsbs 
weie aalnialiaed.    Pxiealsw  Cummings,  1«  JPsmL  617. 
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time  of  marriage  the  husband  was  an  alien ;  but  that  any 
woman  who  might  be  naturalized^  and  who  married  abroad^ 
even  before  the  naturalization  of  her  husband,  becomes  a  citizen 
on  his  natunlization,  although  she  never  resided  in  this  coun- 
try; and,— although  the  land  was  acquired  by  him  before  the 
act  was  passed^ — is  entitled  to  dower  therein.  And  in  liiis 
>pinion  Dsnio>  Ch.  J.^  and  H.  &  Ssldbk,  and  T.  A.  Johksok, 
JJ^  ooncurredr 

Dayibs^  Ikobaham  and  Hogbbooh,  JJ^  did  not  concur  in 
he  opinion  of  Wbioht,  J.,  so  that  a  majority  did  not  agree  in 
espect  to  the  construction  of  either  statute. 

Judgment  reversed,  and  judgment  for  plaintiff  on  second 
defense ;  issue  on  first  defense  to  be  tried  below. 


BUTliEB  If.  LBS. 

December,  18(M(. 

AftitliiiSi  io  eflbet,  8  RiM.  644. 

Where  a  Judgment  of  set-off  which  reetrains  defendants  from  enfbrdng 
their  demand,  ie  granted  on  condition  that  plaintiff  ahonld  give  a  stipn- 
latlon ;  and,  on  his  failure  to  perform  the  condition,  defendants  obtain 
a  dismissal  of  the  complaint,  a  subsequent  order  opening  the  Judg- 
ment, and  glinting  plaintiff  a  new  opportunity  to  perform  the  condi- 
tion, doee  not  aflfisct  a  substantial  right,  but  is  discretionary;  and  an 
appeal  to  the  court  of  appeals  does  not  lie  therefrom. 

Thomas  Butler  (fbr  whom^  on  his  death  pending  the  action, 
Harriet  E.  Butler,  administratrix,  was  substituted),  brought 
this  action  in  the  Kew  York  superior  court  against  William 
Lee  and  Gtoorge  W.  Niles.  The  object  of  the  action  was  to 
have  two  judgments  against  Niles,  reooTcred  by  one  Francis 
Morris,  and  by  him  assigned  to  Butler,  set  off  against  a  judg- 
ment which  Niles  had  recovered  against  Butler,  and  had  as* 
signed  to  Lee. 

Niles  had  preriously  commenced  supplementary  proceedinga 
against  Butler  and  had  obtained  the  usual  injunction ;  he  had 
also  brought  a  creditor's  suit  on  the  judgment,  to  set  aside  a 
oonyeyanoe  by  Butler.     These  proceedings  were  still  pending^ 
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when  Butler  obtained  the  assignment  from  Morris,  of  the  two 
judgments  against  Niles,  and  brought  this  suit  for  a  set-ofi. 

The  cause  was  tried  before  Justice  Bobertson,  without  a 
jury,  in  May,  1863,  and  he  gave  judgment  awarding  the  set- 
off asked  for,  and  requiring  that  **  upon  a  tender  in  five  days 
after  notice  of  the  judgment,  by  or  in  behalf  of  the  plaintiff  to 
the  defendants,  of  a  receipt  for  so  much  of  the  amount  due  to 
the  former  upon  the  said  two  judgments  assigned  to  him,"  with 
costs,  &c.,  and  a  satisfaction-piece,  to  be  signed  by  defendants, 
satisfying  the  judgment  held  by  Lee,  and  a  consent  to  be 
signed  by  them  to  discontinue  supplementary  proceedings,  and 
the  creditor's  suit  then  pendiug  in  the  supreme  court,  upon  the 
latter  judgment,^-defendants  must  execute  such  satisfaction- 
piece  and  consent  But  if  Butler  should  fail  to  sign  and  file 
such  stipulation,  his  complaint  should  be  dismissed,  with 
costs,    fieported  as  Butler  v.  Niles,  20  How.  Pr.  61. 

A  judgment  to  this  effect  was  filed,  November  9, 1863. 

Butler  not  having  complied  with  the  condition  of  the  judg- 
ment or  order,  defendants,  on  August  5, 1864,  on  motion,  at  a 
special  term,  held  by  Monell,  J.,  and  on  notice  to  plaintiff, 
and  after  hearing  his  counsel  in  opposition,  obtained  an  order 
permitting  them  to  enter  up  judgment  against  him  with  costs ; 
and,  on  August  8,  entered  judgment  acoordingly,  dismissing  the 
complaint 

Butler  afterward  moved  before  Robebtson,  J.,  to  vacate  the 
order  for  judgment,  on  the  ground  that  it  was  not  made  by 
the  judge  before  whom  the  cause  was  tried.  Judge  Bobeetsok 
being  of  opinion  that  the  plaintiff  having  allowed  the  time  to 
gvst  it  to  pass,  under  a  mistake  as  to  the  limit  of  time  within 
which  he  must  give  it,  the  case  was  a  proper  one  for  the  court 
to  enlarge  the  time  under  section  415  of  the  Code.  He  accord- 
ingly granted  the  motion  setting  aside  the  judgment,  and  modi- 
fied the  judgment  entered  in  July,  so  as  to  allow  plaintiff  five 
days  from  the  present  order  in  which  to  comply  with  the  con- 
dition. 

The  superior  court,  at  general  term,  on  appeal  from  this  or^ 
der,held,  on  the  authority  of  N.  Y.  Ice  Co.  v.  Northwestern  Ins. 
Co.,  23  N.  T.  357,  that  the  order  was  within  the  power  of  the 
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court,  and  a  proper  exercise  of  its  discretion,  and  accordingly 
affirmed  the  order.  Beported  in  3  Robt.  644;  S.  C,  28  Hofo. 
Pr.  181.    Defendants  appealed  to  this  court 

John  H.  Reynolds,  for  defendants,  appellants; — That  the 
order  was  appealable,  cited,  Oruger  v.  Douglass,  2  Code  R.  123 ; 
St  John  V.  West,  4  How.  Pr.  331 ;  Tallman  v.  Hinman,  10  Id. 
90 ;  Tracy  v.  Steam  Faucet  Co.,  1  E.  D.  Smithy  359 ;  Union 
Bank  v.  Mott,  11  Ahb.  Pr.  42 ;  S.  C,  19  How.  Pr.  267 ;  2  Whitt. 
Pr.  765-9 ;  Edson  t;.  Dillaye,  17  N.  T.  158 ;  Kirby  v.  Fitz- 
patrick,  18  Id.  484 ;  McGregor  v.  Gomstock,  19  Id.  581.  The 
judgment  dismissing  the  complaint  left  the  defendants  free  to 
enforce  the  supplementary  proceedings  that  were  pending  on 
their  judgment  against  Butler,  and  thereby  to  reach  the  judg- 
ment of  Francis  Morris  against  Niles.  The  order  appealed 
from  prevented  this,  and  therefore  affected  a  substantial  right 

Wm.  C.  Weeks,  for  plaintiff, .respondent; — Insisted  that  the 
order  was  discretionary  and  not  appealable.  Giting  2  N.  I\ 
(2  Oomst.)  Ill ;  22  N.  Y.  467 ;  33  Id.  160,  367. 

MoBOAK,  J.,  [delivered  an  opinion  to  the  effect  that  the  de- 
cree of  November  9, 1863,  could  not  be  regarded  as  final  until 
it  was  ascertained  by  the  court  whether  the  conditions  upon 
which  final  judgment  was  to  be  given  had  been  complied  with 
or  not,  citing  Dan.  Ch.  PI  £  Pr.  1201-6,  Seat,  on  Deer.  130. 
The  court,  however,  did  not  pass  on  this  question.  In  the 
residue  of  ina  opinion  the  learned  judge  proceed  a&  follows :] 

But,  waiving  this  question,  and  treating  the  decree  of  Ghief 
Justice  RoBBBTSOK  as  final,  the  subsequent  application  for 
judgment  was  not  a  special  proceeding,  but  simply  a  motion, 
like  any  other  motion  after  judgment  to  set  aside  the  judgment 
and  allow  the  defeated  party  to  interpose  his  claim  or  defense 
— a  motion  always  addressed  to  the  discretion  of  the  court,  and 
not  the  subject  of  review  in  this  court  If  it  leads  to  a  rehear- 
ing of  the  cause  upon  the  merits,  then,  without  doubt,  it  would 
be  reheard  before  the  same  judge  who  heard  it  before.  It  is  not 
necessary  now  to  decide  whether  the  court  can  grant  a  rehearing 
in  an  equity  action,  except  on  appeal  to  the  general  term ;  but  the 
authority  to  set  aside  the  judgment  or  decree  in  a  proper  case, 
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ag  a  matter  of  &Tory  ia  expresdy  pven  by  the  Code.  Begarding 
the  proceedings  before  Chief  Justice  Bobsbtsoit  as  a  motion 
after  judgment,  it  most  be  governed  by  the  same  rule  as  ordin* 
ary  motions.  It  inrolyes  only  a  question  of  practice.  It  is  claimed 
by  the  appenants*  counsel^  that  the  order  in  question  inyolved 
a  mbstantial  right  It  is  said  that  the  order  prerents  Lee  ftom 
reaching,  by  his  supplementary  proceedings,  the  Francis  Morris 
judgment  against  Niles.  But  these  supplementary  proceedings 
were  taken  pendente  UiCy  and,  of  course,  are  subject  to  any  de- 
cree which  may  be  make  in  this  action.  I  am  of  opinion,  how* 
ever,  that  the  decree  of  July  or  August,  18dd,  although 
incorporated  into  the  judgment  roll,  so  called,  is  not  to  be 
regarded  as  a  final  determination  of  the  action,  and  for  that 
reason  the  subsequent  order  of  the  same  judge  is  not  appeala- 
blie.  Indeed,  this  last  order  is  not  flnal^  although  it  may  lead 
to  a  final  judgment  in  &yor  of  the  plaintiff,  instead  of  the  de- 
fendants. The  question  as  the  conectness  of  tiie  original  de- 
cree* is  noi  now  before  us. 

Without  passing  on  the  merits  of  the  order,  all  the  judges 
concurred  in  dismissing  the  i^peal  on  ^hb  ground  that  the  or- 
der was  not  appealable. 


Appeal  dismissed,  with  costs. 


BUTTOlSr  «.  McOAXTLET. 

December,  1807. 
BsTcntng  as  Hark  418. 

In  an  action  for  fareach  of  promiae  of  marriage,  defendants  dedara* 
tions  that  he  would  make  a  good  home  for  plaintifT,  are  admioalble  as 
part  of  liiB  conversatioDB  with  plaintfif»  relied  on  to  establiah  the  prom- 
iae of  marriage. 

Under  a  general  dfloiol,  in  such  an  action,  evidence  that  plidntifT  draak 
intoxicating  liquors  to  excess  although  not  competent  as  a^efense^  is 
admissible  in  mitigation  of  damages. 

An  J  miseondact  showing  that  plaintifT  would  be  an  unfit  oompaoSonin 
married  life,  may  be  given  in  evidence  in  mitigation  of  damages. 

Under  the  general  issne,  in  such  an  action,  in  ofibring  evidence  in  mitiga* 
tion  of  damages,  the  defendant  is  not  bonnd  to  declare  that  heolltoi  li 


COURT  OF  APPEALS.  389 

Bttttoa  «.  McCanlej. 

for  that  poipooe.    Ji  the  eridenoo  is  competent  for  any  purpose,  it  is 
error  to  reject  it^  although  incompetent  for  other  purposes. 
If  the  plaintifiTs  intoxication  was  connived  at  by  defendants,  the  burden 
of  proof  is  upon  plaintiff  to  show  such  connivance.* 

Alceste  Button  brought  this  action  in  the  siq>ieme  ooort 
against  Emanuel  McCaulej,  to  recover  damagea  for  an.  sieged 
breach  of  a  promise  of  marriage.  The  defendant's  answer  was  a 
general  deuiaL 

On  the  trial,  plaintiff's  testimony  tended  to  establish  de- 
fendant's promise  of  marriage;  and  showed  that  he  had 
promised  to  make  her  a  comfbrcable  nome,  to  leaye  her  well 
prorided  for ;  to  build  a  house  and  ftimish  it,  and  provide  a 
team  for  her,  &c 

The  court  excluded  testimony,  which  defendant  offered,  with- 
out specifying  whether  in  defense,  or  in  mitigation  of  damages^ 
to  show  that  plaintiff^  while  living  with  him  aa  housekeeper, 
drank  intoxicating  liquors  to  excess. 

The  jury  found  a  verdict  fer  plaintiff  for  five  hundred  dot 
lars ;  defendant's  motion  for  a  new  trial  was  denied. 

ITie  supreme  court  affirmed  the  judgment  upon  tiie  grounds 
that  the  evidence  offbred  was  new  matter,  not  set  up  in  the  an«* 
swer,  and  therefore  not  admissible  as  a  defense :  that  it  was  not 
expressly  offered  in  mitigation,  and  if  it  had  been,  it  was  not 
error  to  exclude  it,  because  the  offer  did  not  in  terms  relate  to 
the  time  of  the  existence  of  the  promise,  nor  exclude  the  idea 
that  defendant  participated  in  the  alleged  excesses,  nor  did  it 
amount  to  an  offer  to  show  disolute  or  unchaste  oonduot,  or 
general  reputation.  (Beported  in  38  Barh.  413.)  Defendant 
appealed. 

T.  R,  Strong,  for  defendant^  appellant. 
W.  F.  CoggsweUf  for  plaintiff  respondent. 

Bt  thb  CotTBX.— Oboybb,  J.— The  declaration  of  defendant 
to  the  plaintiff  that  he  would  make  a  good  home  for  her,  was 
competent  evidence,  in  connection  with  the  other  conversation 

*  Compare,  as  to  all  these  points,  KnifBen  v,  McConn^,  30  JV.  F.  28(1 
And  see  Thorn  «.  Kaapp,  43  N,  T.  4Pt4k. 
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had  at  the  time.  It  tended  to  prove  the  contract  of  marriage 
alleged  by  the  plaintifil  The  same  may  be  said  of  his  declara- 
tion to  her^  that  he  would  build  a  brick  honse^  and  fit  it  up  nice, 
keep  a  carriage^  &c. 

The  defendant  offered  to  prove  that  the  plaintiflfy  while  she 
was  living  with  him^  drank  intoxicating  liquors  to  excess,  and 
sometimes  got  intoxicated.  The  plaintiff  objected  to  this  proof. 
The  objection  was  sustained,  and  the  defendant  excepted.  The 
case  is  very  brief,  and  does  not  fully  show  the  evidence  that  had 
been  given. 

When  this  proof  was  offered,  the  &ir  intendment  from  the 
case  is,  that  the  defendant,  although  unmarried,  had  a  family 
with  which  he  lived ;  that  the  plaintiff  lived  with  him,  for  a 
time,  as  housekeeper.  That  the  courtship  was  had,  and  the 
promise  of  marriage  was  made,  while  she  so  lived  with  him.  The 
plaintiff's  counsel  insists  that  the  evidence  was  not  admissible 
under  the  answer.  The  answer  was  a  general  denial  only.  Un- 
der this  answer  it  is  clear  that  the  evidence  offered  was  not  com- 
petent as  a  defense  to  the  action.  Code  of  Pro.  §  149 ;  McKy- 
ring  V.  Bull,  16  N.  Y.  297.  It  was  admissible  under  the  an- 
swer, in  mitigation  of  damages,  if  competent  for  that  purpose. 
Travis  v.  Barger,  24  Barb.  614,  and  cases  cited.  I  think  the 
evidence  was  competent  in  mitigation  of  damages.  Palmer  v. 
Andrews,  7  WencL  142 ;  Willard  v.  Stone,  7  Cow.  22,  and  cases 
cited.  In  these  cases  the  evidence  related  to  unchaste  and  im- 
modest conduct,  and  it  was  held  competent,  either  in  bar  or 
mitigation,  according  to  the  particular  fiEK^ts  established. 

The  reasoning  of  the  court  shows  that  any  misconduct  show- ' 
ing  that  the  party  complaining  would  be  an  unfit  companion 
in  married  life,  may  be  given  evidence,  in  mitigation  of  dama- 
ges.   It  requires  no  argument  to  prove  that  habits  of  intoxica- 
tion render  the  party  addicted  to  them  thus  unfit 

It  is  insisted  by  the  plaintiff's  counsel  that  the  evidence,  be- 
ing inadmissible  under  the  pleadings  as  a  defense,  the  counsel 
should  have  specified  in  his  offer  the  purpose  for  which  he  pro- 
posed to  introduce  ii  This  position  cannot  be  sustained. 
When  there  is  an  offer  of  evidence  competent  for  any  purpose 
in  the  cause,  and  the  evidence  is  rejected,  it  is  error,  although 
not  competent  for  other  purposes  in  the  action.    In  Travis  9. 
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Bargeiy  supra,  the  ruling  of  the  judge  at  circuit  was  sustained, 
upon  the  ground  that  it  appeared  that  the  eyidence  rejected 
was  oflEered  as  a  defense  to  the  action^  and  that  it  was  properly 
rejected  as  inadmissible,  under  the  answer,  for  that  purpose. 

Under  these  circumstances,  if  the  eyidence  is  admissible  for 
some  other  purpose,  the  counsel  should  specify  such  purpose. 
This  is  all  that  the  case  decides  upon  this  point 

In  the  present  case,  the  offer  was  general,  tmd  the  ground  of 
the  rejection  does  not  at  all  appear. 

All  that  the  case  shows  is,  that  competent  eyidence  in  miti* 
gation  of  damages  was  offered  and  rejected,  without  anything 
showing  the  purpose  of  the  offer,  or  ground  of  rejection. 

It  is  further  insisted  that  the  defendant  may  haye  induced 
the  plaintiff  to  drink,  or  may  haye  known  of  tUs  habit,  at  the 
time  of  entering  into  the  contract 

The  answer  to  this  is,  that  if  such  facts  existed,  it  was  in- 
cumbent upon  the  plaintiff  to  proye  them.  The  defendant,  in 
his  offer,  was  not  bound  to  n^atiye  them. 

My  conclusion  is,  that  the  judgment  appealed  from  should 
b^  reyersed  and  a  new  trial  ordered. 

A  majority  of  the  judges  concurred. 

Judgment  reyersed,  and  new  trial  ordered,  costs  to  abide 
eyent 


BYRD  V.  HALL. 

September,  1866. 

Although  a  purchase  of  goodB  on  credit,  hj  one  who  knows  himself  to  be 
insolvent,  is  not  necessarily  fraudulent ;  yet  where  it  is  made  with  pre-, 
conceived  design  not  to  pay,  it  is  fraudulent ;  and  this  design  may  be 
inferred  from  circumstances, — such  as  soon  afterward  failing,  without 
any  intermediate  cause,  and  making  an  assignment  with  unjust  prefer- 
ences. 

Where  such  circumstances  are  shown,  the  question  of  fraud  should  be 
submitted  to  the  jury. 

tJpon  the  question  of  fraud  In  the  purchase,  it  is  admissible  to  prove  the 
value  of  the  assets  transferred  by  the  assignment 
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It  is  also  admissible  to  show  that  the  MBignmeiit  WM  ftaudolent  in  faet, 
and  that  it  was  the  intention  of  the  buyer  when  he  pordiased  to  a»- 
Agn  and  prefer  fietltioua  claima  in  favor  of  his  friends. 

FiJse  representations  made  at  tlM  time  of  the  purchase  of  the  goods  as 
to  the  settlement  ol  former  debts,  and  also  statements  as  to  the  boj- 
er's  expectation  of  future  ability  to  pay,  are  proper  to  submit  to  the 
jury  on  the  question  of  fraud. 

Oeorge  Byrd  and  another  sued  Harrey  Hall  in  tlie  sapieme 
oonrty  in  replevin. 

The  plaintifBs  were  merchants  in  the  city  of  New  York, 
and,  on  October  9, 1858,  sold  to  one  James  Brown  a  bill  of 
goods  amounting  to  fiye  hundred  and  seven  dollars  and  ninety 
oents,  which  were  shipped  on  the  15th  of  the  same  month.  On 
November  20  foDowing,  Brown  made  a  general  assignment  to 
defendant,  giving  preferences,  and,  on  the  25th  of  the  same 
month,  this  action  of  replevin  was  commenced  by  the  plaintifb 
to  obtain  possession  of  the  goods  so  sold  by  them,  on  the  ground 
that  no  title  had  passed  by  the  sale  to  Brown. 

The  couii  beJaw  nonsuited  the  plain  tiflh,  on  the  ground  tliat 
they  had  given  no  evidence  to  establish  their  cause  of  action. 
The  judge  held  the  proof  was  sufficient  to  show  that  Brown 
was  insolvent  when  he  purchased  the  goods,  and  that  he  was 
aware  of  it,  but  that  under  the  case  of  Nichols  v.  Pinner,  18 
N.  T,  295,  he  was  not  obliged  to  discdose  the  buoL  The  judge 
also  held  that  the  evidence  excluded,  the  substance  of  which  is 
stated  in  the  opinion  below,  was  all  immateriaL 

The  judgment  of  nonsuit  was  affirmed  by  the  court  at  gen- 
eral term.    Plaintiflb  appealed  to  thia  court. 

M.  8.  Newton,  for  plain  tiffe^  appellants. — ^There  was  suffi- 
cient evidence  to  go  to  the  jury,  and  the  evidence  offered  was 
improperly  excluded.  Hennequin  v.  Naylor,  94  JV.  T.  139 ; 
Nichols  V.  Michael,  23  JdL264;  &  C^  18  id  295;  20  JdL  292; 
Hall  V.  Naylor,  18  Id.  688;  Darrell  p.  Haley,  1  Pa^  492; 
20  FeiMi  167;  23  7^2.  611  and  372;  21  An^  684. 

Geo.  F.  Danforth,  for  defendant,  respondait-^The  nonmilt 
was  correct.  Nichols  v.  Pinner,  18  IT.  T.  296 ;  Winchel  p. 
Hicks,  18  K  r.  55a 
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Huinr,  J.  [After  stating  abaye  fiActs.] — ^Tbe  general  principles 
goyeming  this  class  of  cases  are  now  well  settled.  In  Nichols 
V.  Pinner,  18  JV.  Y.  296,  it  was  decided  that  the  mere  omission 
ci  a  purchaser  to  disclose  his  insolyency  to  the  y«:idor  is  not  a 
fraud  which  ayoids  a  sale  of  goods ;  th^  where  no  inquiries 
are  made,  no  false  statements  put  forth,  or  artifice  resorted  to, 
to  mislead  the  yendor,  silence  is  not  a  fraud ;  that  an  honest 
purpose  to  continue  business  and  to  pay  for  the  goods  is  con- 
sist^t  with  the  ▼endee's  knowledge  of  his  own  insolyency,  and 
a  purchase  made  witli  such  intent  is  not  fraudulent,  though 
Hounded  in  delusiye  and  unreasonable  expectations.  A  failure 
to  disclose  a  marked  diange  in  the  yendee's  affiurs,  unknown 
to  the  yendor,  it  is  intimated,  would  render  the  purchase 
fraudulent 

In  Brown  v.  Montgomery,  20  JV.  F.  287,  it  was  held,  that, 
upon  a  sale  of  commercial  paper,  to  withhold  information  that 
tibe  maker'scbeck  upon  the  bank  in  which  he  kept  his  account 
had  been  protested,  was  a  fraudulent  suppression,  although  the 
information  to  the  yendee  had  been  accompanied  by  the  inform- 
ant's ojnnion  that  tiie  maker  was  solyent 

In  23  N.  Y.  264,  tiie  case  of  Nichols  v.  Pinner  was  again  be- 
fore the  court,  nndor  the  name  of  Nichols  v.  Michael,  and  its 
farmer  doctrine  reiterated,  but  in  a  somewhat  different  form. 
Both  the  judges  deliyered  opinions  ayerring,  in  substance,  that 
whore  property  was  obtained  upon  credit,  with  a  preconceiyed 
design  not  to  pay  for  it,  it  was  a  fraud  ayoiding  the  sale  (p. 
296) ;  or,  as  expressed  by  SzLDBir,  J.,  that»  where  concealment 
of  the  fact  of  insolyency  is  accompanied  by  an  intent  to  dieat,  it 
is  a  fraud,    p.  274. 

And  in  Hennequin  «.  Nayk»r,  24  N.  Y.  129, 133,  the  princi- 
ple was  affirmatiyely  announced  that,  though  the  omission  of  a 
purdiaser  on  credit  to  disclose  his  insolyency  is  not  necessarily 
finudulent,  yet,  if  the  purchase  be  made  with  a  preconceiyed 
dedgn  not  to  pay,  it  is  a  fraud;  and  that  such  design  might  he 
inferred  by  the  jmy  firom  the  circumstances  and  conduct  of  the 
yendee,  not  only  in  respect  to  the  sale  in  question,  but  in  other 
cotemporaneous  transactions. 

Theae  decisions  establish  a  system  of  law  on  this  subject^  har- 

*  Bee  Johnson  «.  Monsll,  reported  in  this  series. 


288  NEW  YORK 


Byrd  v.  HalL 


monioos^  easily  nnderstood,  and  jast.  It  is  only  in  the  ap'^li- 
cation  of  the  principles  that  courts  and  juries  differ.  A  just 
appreciation  of  their  effect,  I  think,  must  compel  a  reyersal  of 
this  nonsuit,  both  upon  the  order  of  nonsuit  and  upon  the  ex- 
clusion of  the  evidence  offered. 

1.  The  eyidence  shows  that  in  October,  1858,  Brown  was  a 
barber  in  Rochester,  and  had  a  small  shop  in  front  of  his  ahaT- 
ing  apartments^  in  which  he  kept  a  few  fancy  articles  for  sale ; 
that  he  then  owed  twcnty-fiye  hundred  dollars  at  least  (as 
stated  by  him  to  the  plaintiffs) ;  that  he  purchased  of  the  plain- 
iifb  goods  to  the  value  of  five  hundred  and  seven  dollars,  and 
of  other  merchants  in  New  York,  Boston  and  Philadelphia,  to 
the  amount  of  four  thousand  six  hundred  and  fifty-nine  dollars, 
at  about  the  same  time  and  upon  credit,  of  which  about  nine 
hundred  dollars  was  for  umbrellas :  that  it  did  pot  appear  that 
any  of  these  vendors  knew  of  the  sales  by  the  others ;  that  there 
was  no  reason  to  suppose  that  he  had  met  with  any  loss  or  that 
there  was  any  change  in  his  affairs  within  that  })eriod;  but  that 
within  thirty  days  after  the  goods  had  reached  his  possession, 
without  being  sued,  and  without  any  apparent  pressure,  he 
made  an  assignment  of  all  his  property  thus  purchased,  giving 
preference  to  his  old  debts  to  the  defendant  and  to  his  nephew 
Booth.  This  alone  would  require  a  submission  of  the  case  to 
the  jury,  independent  of  all  representations,  that  they  might  de- 
termine whether  he  had  not  purchased  the  plaintiflb'  goods  with 
a  preconceived  design  not  to  pay  for  them.  If  they  had  reached 
an  affirmative  conclusion,  their  determination  would  not  have 
been  disturbed.    The  evidence  would  have  sustained  it 

2.  It  was  said  in  Hennequin  t;.  Naylor,  supra,  that  such  pre- 
conceived design  not  to  pay  for  the  goods  purchased  might  be 
inferred  by  the  jury  from  the  circumstances  and  conduct  of  the 
vendee,  not  only  in  respect  to  the  sale  in  question,  but  in  other 
cotemporaneons  transactions.  I  am  at  a  loss,  therefore,  to  un- 
derstand upon  what  principle  the  court  rejected  the  plaintiflV 
offer  to  show  the  value  of  the  assets  that  had  passed  under  the 
assignment  of  Brown.  He  had  made  a  general  assignment,  tians^ 
ferring  all  his  property  in  express  terms,  and  for  the  payment 
primarily  of  his  old  debts.  If  it  had  app»Eu:ed  that  he  had  pos- 
sessed a  considerable  amount  of  property  in  addition  to  his  re- 


COXIET  OP  APPEALS.  280 

» 

Byzd  V.  HaU. 

cent  purchases,  the  jiiiy  might  haye  considered  that  fact  as  a 
relief  from  the  charge  of  firaud,  while  if  he  had  nqthing  else,  it 
would  properly  have  been  looked  upon  by  the  jury  as  evidence 
of  a  fraudulent  design,  to  wit,  of  procuring  the  present  goods 
with  which  to  pay  his  more  favored  creditors.  The  comparative 
amount  of  debts,  with  the  value  of  the  assets  on  hand,  is  always 
a  fair  subject  for  the  consideration  of  a  jury. 

3.  Upon  the  same  principle  the  court  erred  in  excluding  the 
plaintiffs'  offer  to  show  that  the  assignment  of  Brown  was 
fraudulent  in  fiEU^t; — that  it  was  his  intention,  when  he  pur- 
chased the  goods,  and  a  part  of  his  plan,  to  assign  and  prefer 
fictitious  claims  in  favor  of  his  fHends.  It  was  not  necessary, 
certainly,  that  the  plaintiffs  shocild  show  the  assignment  to  be 
fraudulent,  if  they  succeeded  in  showing  a  preconceived  design 
not  to  pay  for  the  goods.  Such  proof  would,  however,  reflect 
strongly  upon  the  latter  point  Every  fraudulent  purchase  is 
accompanied  by  a  design  to  make  a  fraudulent  transfer  of  the 
goods  when  obtained^  either  to  a  friend  or  a  &vored  creditor. 
It  is  impossible  that  the  fraudulent  purchaser  should  himself 
retain  them,  as  a  writ  of  replevin  or  an  execution  would  at  once 
deprive  him  of  the  fruits  of  his  fraud.  To  prove,  therefore,  that 
it  was  a  part  of  the  plan  of  the  purchase  that  the  goods  should 
at  once  be  placed  in  the  hands  of  a  friend  or  a  fictitious  cred- 
itor of  the  purchaser,  would  be  among  the  most  satisfactory 
evidences  to  a  jury  that  the  goods  were  never  intended  to  have 
been  paid  for,  and  that  a  fraud  had  been  contemplated  from  the 
outset  The  court  below  say  that  this  was  one  of  those  general 
oflEers,  resorted  to  on  a  trial  where  the  party  has  no  evidence  to 
support  his  action  or  defense,  or  to  prove  the  fact  offered  to  be 
proved.  The  plaintiffs  made  the  offer,  and  their  ability  to  sustain 
it  should  have  been  tested  in  the  ordinary  manner  of  a  permis- 
sion to  take  the  answer  of  the  witness  on  the  stand.  It  would 
then  have  been  in  time,  and  then  have  been  possible,  to  say  that 
the  party  could  not  prove  the  &ci  as  offered. 

Again :  I  think  the  plaintifb  were  entitled  to  the  opinion  ot 
the  jury  on  the  question  of  fraudulent  representations,  which 
the  judge  ruled  as  a  matter  of  law.  The  representations  were 
proved  by  the  plaintiff  Byrd,  and  as  Brown,  although  a  witnesa 
in  the  case,  was  not  asked  in  relation  to  them,  the  plaintifliir 
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Tcnion  is  entitled  to  the  (hllest  credit  Brown  represented  that 
he  hod  been  in  business  in  Rochester  for  eleren  yeors^  that  he 
kept  a  fancy  goods  store  in  front  of  his  barber  shop,  where  he 
sold  shirts,  collars,  neck-ties,  &c.  When  asked  as  to  his  responsi- 
bility, he  said  that  during  the  time  he  had  been  in  Rochester 
ho  had  paid  up  erorything  promptly  at  maturity,  except  in  the 
flUl  of  1807,  in  the  crisis,  when  he  was  compelled  to  ask  an  ex- 
tension of  his  debts,  which  amounted  to  two  thousand  fiye 
hundred  dollars ;  that  he  had  made  the  payments  on  the  ex- 
tension as  llMt  as  they  became  due,  and  by  the  first  of  February 
following  they  would  all  be  paid,  and  he  felt  abundantly  able 
to  pay  all  his  now  contracts  at  maturity.  This  statement  was 
flilse  in  at  least  three  particulars :  First,  he  had  not  promptly 
paid  up  at  maturity  all  his  debts  accruing  before  the  &11  of 
1837.  Ho  owed  to  Booth,  to  Powers  and  the  defendants  the 
debts  mentioned  in  the  assignment,  amounting  to  oyer  one 
thousand  eight  hundred  dollars,  and  which  had  been  due  at 
least  two  years  prior  to  the  Aill  of  1857,  and  which  formed  no 
part  of  his  extension  paper.  Second,  the  statement  that  these 
extended  debts  would  all  be  paid  by  the  first  Februaiy  follow- 
ing ;  and,  third,  that  he  felt  abundantly  able  to  pay  all  his  new 
contracts  at  maturity,  were  shown  by  the  result  to  be  entirely 
fida^  In  thirty  days  after  making  these  representations,  his 
assets  consisted  of  proi^erty  apparently  of  Tery  little  Talue,  and 
no  losses  or  misfortunes  are  alleged  to  haTe  occurred  after  the 
purchase  by  which  this  result  was  produced.  There  oerlsinly 
was  ground  to  submit  to  a  juir  a  doubt  of  this  belief  and  ex- 
pectation on  his  pari,  as  repiv'sented  by  him  to  the  pfauntilK, 
and  to  ask  their  decision  upon  it  Some  of  tfaes?  representations 
and  s^t\  ments  were  of  ftitUT^  expectatioiis,  of  hi?  intmtioii  and 
v^  his  (flings  or  belie£  Bul»  if  he  slated  them  fidsdy,  and  did 
not  so  expect  to  believe  or  feel«  although  not  die  subject  of  in- 
dictnent  or  ftJse  pi>^lKHi$\  they  m^t  be  oogent  erideiice  to 
the  jui7«on  a  qut»tioft  of  thepreconeeiTed  de9%ii  net  to  pjiyfrr 
liM^  goods.  His  siatemMls  to  Btrd  were  Mse  in  salerial  points, 
aiH|»  where  not  di^Mttr  untrsew  weie  iDvBorr  and  deeep- 
lire^  and  intended  to  peoeure  a  eiedit  of  vhicii  ke  w«s  not 
woitl^.  The  emit  ened»  tteiefoie^  in  not 
H^lkejniT. 
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Judgment  should  be  leversed  and  a  new  trial  granted. 

All  the  judges  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
erent. 


CALKINS  V.  PALK. 

March,  1809. 
AflrmiBg  80  Bar^,  (HO. 

A  memonndom  of  a  contract  of  lale,  to  bind  the  seller  under  the  statate 
of  frauds,  must  show  with  sufficient  certainty  who  are  the  contracting 
parties,  and  which  is  the  seller.* 

It  will  not  be  presumed,  in  the  absence  of  evidence,  that  two  such  names, 
ts  Falk  and  Falleck,  were  intended  of  the  same  person.t 

In  an  action  for  breach  of  an  executory  contract  of  sale  of  goods  exceed 
ing  fifty  dollars,  in  value,  plaintiff  produced  a  memorandum,  signed  by 
defendant,  stating  that  "  I  have  this  day  sold  "  designated  goods,  with- 
out stating  to  whom,  and  containing  also  the  statement  "  for  which  I 
promise  to  pay  to  said  Abram  FaUk  [defendant],  the  sum  of,"  &c  A 
memorandum  precisely  similar,  except  that  it  was  signed  by  plaintiff's 
assignor,  the  alleged  buyer,  and  named  Abram  FaXker,  as  the  payee, 
was  also  produced.  HM,  that  these  did  not  constitute  a  sufficient 
memorandum  within  the  statute. 

William  B.  Calkins  sued  Abram  Falk  in  the  supreme  courty  to 
recover  for  the  breach  of  an  executory  agreement  alleged  to 
hare  been  made  by  defendant,  with  plaintiff's  assignor^  James 

*  See  also  Parkhurst  v.  Van  Cortlandt,  14  Johns,  15  reversing  1  Johns, 
C%.278;  Abeel  o.Raddiff,  18  JbAfM.  2^;  Wright  0.  Weeks,  35  iT.  r.l58; 
affirming  8  Bomt.  872 ;  Dana  v.  Fiedler,  1  K  D.  Smith,  408 ;  Waxing  o. 
Ayres,  40  N.  T,  857. 

As  to  reading  several  papers  together,  see  Spear  o.  Hart,  8  Sobi,  420 ; 
PfeMaic  Manuf .  Co.  o.  HofEiomn,  8  Daly  495. 

t  Compare  Haines  «.  Smith,  45  JT.  F.  778 ;  Qanson  t.  City  of  BuffiUo, 
rqwrted  in  this  series;  Meredith  o.  Hinsdale,  2  CaL  802;  Jackson  v. 
Cody,  0  Cow,- 140 ;  Jackson  o.  Boneham,  15  Johns.  220 ;  Jackson  «. 
Hart,  12  /d.  77 ;  BCann  o.  Carley,  4  C&w.  148 ;  Thomas  «.  Stevens,  4 
Johns,  Ch,  607 ;  Smith  v.  Smith,  4  Paige,  271 ;  People  v,  Ferguson,  8 
Cow,  102  ;  Hay  v.  Phelps,  1  Santif,  04 ;  Brown  v,  Southworth,  0  Paige,  851. 
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E.  Sntphen,  for  the  sale  by  defendant  to  Satphen  of  a  crop  of 

hops.  The  only  question  was  whether  there  was  sufScient  proof 

of  an  agreement  under  the  statute  of  ftauds. 

Instead  of  a  bought  note  and  a  sold  note  signed  by  the  buyer 

and  seller  respectively,  there  were  two  dupUcates^  alike  except 

signatures  and  the  spelling  of  defendant's  name. 

They  were  as  follows : 

«  Sbward,  Aug.  31st,  1860. 

"I  have  this  day  sold  my  entire  crop  of  hops  of  this  year's 
growth,  of  about  four  acres  hops,  to  be  well  picked  and  cured  and 
baled.  Delivery  to  be  at  Palatine  Bridge,  upon  about  ten  days' 
notice.  Said  hops  to  be  a  good  merchantable  hop,  for  which  I 
agree  to  pay  to  said  Abram  Falk  the  sum  of  eighteen  cents  per 
pound  on  delivery.  Said  delivery  to  be  on  or  before  the  first 
day  of  November  next  Absah  Falk.* 

The  other  memorandum  was  in  the  same  terms,  except  thai 
the  name  of  the  payee  in  the  body  of  the  instrument  was  Fal- 
leeL  in  place  of  Falk,  and  the  aignatare  was  that  of  James  E. 
Sutphen. 

Extrinsic  evidence  of  mistake  was  not  offered. 

Defendant  asked  for  a  nonsuit,  on  the  grounds  that  tbe 
memorandum  was  not  sufl9cient  under  the  statute^  and  that 
there  was  not  mutuality,  but  the  motion  was  denied,  and  plain- 
tiff had  judgment  for  eight  hundred  and  nine  doUais  and  siztj- 
four  cent& 

7%$  supreme  court  reversed  the  judgment  and  ordered  a  new 
trial,on  the  former  ground.  (Beported  in  39  Barb.  620.)  Plain- 
tiff appealed. 

Samuel  Hand,  for  plaintiff,  appellant 

B.  W.  Pechham,  Jr^  and  Tauny  S  Sameeg,  tor  defendn^ 
respondent 

Jamsb,  J.— a  nonsuit  should  have  been  directed  on  the 
trial;  the  evdenoelkiled  to  establish  a  legal  odntritct  iMnding 
on  the  defendant 

By  the  statute  of  frauds,  2  12.8. 136,  §  3,  it  is  declared  that: 
'■  Tsi'Tj  contract  for  the  sale  of  any  goods,  chattels,  or  things 
ia  uc.ion,  for  the  price  of  fifty  dollars  or  more,  shall  be  void. 
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nnlesfly  1.  A  note  oi  memorandum  of  such  contract  be  made  in 
writings  and  be  subscribed  bj  the  parties  to  be  charged  there- 
by ;  or^  2.  Unless  the  buyer  shall  accept  and  receive  part  of 
such  goods^"  ftc. ;  ^^  or>  3.  Unless  the  buyer  shaU,  at  the  time^ 
pay  some  part  of  the  purchase  money.^ 

The  contract  sought  to  be  enforced  was  for  the  sale  of  goods 
of  the  value  of  over  fifty  dollars.  No  part  thereof  was  deliv- 
ered and  accepted;  and  no  part  of  the  purchase^money  was 
paid  down. 

To  constitute  a  contract  there  must  be  parties^  a  subject-mat- 
ter^  and  a  consideration.  The  written  memorandum  demanded 
by  the  statute  requires  this^  in  the  writing  subscribed  by  the 
party  to  be  charged.  The  form  of  the  writing  is  not  regarded; 
if  the  writing  expresses  a  contract^  no  matter  how  informally, 
the  statute  is  satisfied.  So  on  the  other  hand,  no  matter  how 
formal  the  writing  may  he,  if  it  do  not  contain  within  itself  a 
contract,  it  fails  to  satisfy  the  statute. 

The  writing  set  forth  in  the  complaint  did  not  satisfy  the 
statute.  It  did  not  show  to  whom  the  hops  were  sold ;  it  im- 
posed no  obligation  upon  any  person  to  buy  or  to  pay.*  It  was 
simply  a  memorandum  that  defendant  had  sold  hops,  for  which 
he  agreed  to  pay  himself.  It  no  more  purported  an  agreement 
with  the  plaintiflTs  assignor,  than  any  other  party. 

In  Champion  v.  Plummer,  4  Bos.  S  P.  253,  the  plaintiff  sought 
to  recover  on  a  memorandum  in  his  own  book,  written  thus : 
**  Bought  of  Wm.  Plummer,  twenty  puncheons  treacle,  at  thir- 
ty-seven cents,  to  be  delivered  by  tenth  December.''  Signed, 
^  Wm.  Plummer.**  Lord  Mansfield,  in  deciding  the  case,  said, 
^  How  can  that  be  said  to  be  a  contract,  or  memorandum  of  a 
contract,  which  does  not  state  who  are  the  contracting  parties  P 
By  this  note  it  does  not  appear  to  whom  the  goods  were  sold. 
It  would  prove  a  sale  to  any  other  party  as  well  as  the  plam- 
tiff ;  there  cannot  be  a  contract  without  two  parties.'* 

This  deficiency  of  the  contract  sued  upon,  in  the  present 
case,  was  sought  to  be  supplied  by  the  production  of  another  in- 

*  On  the  question  of  mutoalitj  see,  however.  Justice  «.  Lang,  43  N,  F. 
408,  where  it  is  settled  (reversing  2  Robi,  888).  that  in  ease  of  a  sale  of 
goods,  a  want  of  mntnalit j  in  respeet  to  the  validity  d  the  memofandom 
it  no  defense  to  a  party  who  signed. 
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strnment^  which,  it  was  claimed,  should  be  constmed,  in  con- 
nection with  the  first,  as  one  instmment. 

It  is  a  role  of  law,  that  ^  several  written  instmments  exe- 
cnted  at  the  same  time,  between  the  same  parties,  and  relating 
to  the  same  snbject  matter,  may  be  constmed  together  as  form- 
ing parts  of  a  single  instrument" 

But  there  was  no  evidence  that  the  two  instruments  produced 
were  executed  at  the  same  time ;  they  are  dated  at  the  same  town, 
and  on  the  same  day,  but  that  does  not  proye  their  simultane- 
ous execution.  Nor  do  they  purport  to  be  between  the  same 
parties ;  the  first  had  but  one  party ;  the  second  has  two,  but 
neither  is  the  defendant  It  was  said,  on  the  argument,  that  the 
defendant  was  a  party, — that  Falk  and  Falleck  were  the  same 
name  only  diflTerently  spelled;  but  that  cannot  be  presumed.  If 
executed  at  the  same  time,  and  meant  for  the  same  person,  the 
spelling  would,  probably,  be  alike,  and  hence  the  presumption 
is  against  its  being  the  same  person.  The  court,  without  ex- 
trinsic evidence,  would  have  no  right  to  say  these  names  were 
identical  Nor  does  it  appear  that  these  papers  relate  to  the  same 
subject  matter. 

It  is  true,  they  both  relate  to  a  sale  of  hops  at  the  same  price, 
deliverable  at  the  same  time  and  place.  But  whose  hops? 
Those  of  Falk  or  those  of  Sutphen  ?  It  cannot  be  determined 
from  the  writings.  So  that  upon  their  £Gkce  these  papers  do  not 
show  they  were  executed  at  the  same  time,  between  the  same 
parties,  and  relate  to  the  same  subject  matter.  Whether  proof 
aliunde  would  have  been  admissible  or  could  have  been  pro- 
duced, is  a  question  which  does  not  arise,  as  none  was  offered. 
In  this  view,  the  writing  signed  by  Sutphen  was  improperly 
admitted  in  evidence. 

But  considering  the  two  papers  as  parcels  of  one  instromdnt, 
to  be  construed  together,  would  not  help  the  plaintiff's  case.  It 
would  still  {bII  short  of  the  memorandum  required  by  the  stat^ 
ute  of  frauds.  It  would  fail  to  show  who  were  the  contracting 
parties,  which  was  the  seller,  and  which  the  buyer.  Both  agree 
to  sell  and  both  to  pay,  one  to  himself  and  the  other  to  a  third 
party.  To  ascertain  who  were  the  parties,  it  would  still  be  ne- 
cessary to  go  outside  the  writings,  and  that  would  defeat  the 
statute. 
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To  answer  the  demands  of  tiie  atatate,  the  memorandum 
mnst  express  the  contract^  or  the  parties  are  not  bound.  As 
was  said  by  Chief  Justice  EsKTy  in  Bailey  v.  Ogden,  3  Johns. 
d99y  4I89  '^  the  form  of  the  memorandum  is  not  material,  but  it 
must  state  the  contract  with  reasonable  certainty,  so  that  the 
substance  of  it  can  be  made  to  appear  and  be  understood  from 
the  writing  itself  without  recourse  to  parol  proo£^ 

These  writings,  one  or  both  together,  fiedl  to  meet  these  re- 
quirement&  Hence,  no  legal  or  binding  contract  was  estab- 
lished on  the  trial 

The  order  of  the  general  term  reyersing  the  judgment  below 
was  right,  and  should  be  affirmed,  and  judgment  absolute  ren- 
dered for  the  defendants. 

A  majority  of  the  court  concurred  in  affirming  the  order. 

Order  affirmed;  and  judgment  final  fbr  defendant,  with 
costs. 


CAMPBELL  V.  VEDDER 

December,  1866. 

A  purchaser  or  mortgagee  of  land  cannot  avoid  a  prior  recorded  mort- 
gage, on  the  ground  that  an  assignment  of  such  mortgage  was  un< 
recorded.* 

The  words"  subsequent  purchaser/'  in  the  proYision  of  1  B,  5.  756,  g  1, 
—making  unrecorded  couTejanoes  void  as  against  subsequent  pur- 
chasers, &c.,-^nean  a  purchaser  of  the  estate  embraced  in  the  unrecorded 
conveyance,  or  of  some  interest  therein. 

li  $eefM,  that  a  statement  in  a  recorded  deed,  that  it  is  made  subject  to  a 
mortgage  held  bj  a  third  person,  is  constructive  notice  to  all  ftU<mi«g- 
under  such  deed,  of  the  rights  of  the  holder  of  the  mortgage. 

A  convejance  of  the  equity  of  redemption  in  land,  to  the  mortgagee  there- 
of,  after  he  has  transferred  the  mortgage  held  by  him  to  a  third  per- 
son, as  collateral  security  for  payment  of  a  debt,  does  not  merge  the 
mortgage.! 

*  See  also  Purdy  «.  Huntington,  42  If.  F.  884;  reyersing  46 J9ar6.  889 ; 
Belden  e.  Meeker,  3  Lans.  470 ;  Gillig  v.  Maas,  29  if.  T.  191. 
t  See  Kellogg  v.  Ames,  41  2f.  F.  359 ;  reTersing  41  BaHf.  818 ;  and 
cited. 
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Where  a  pajrmeQi  is  made,  eiren  V  jodgBMitt  4tf  tibe  ooort,  wftlwsi  di- 
leeiiiig  its  applioUkm  ai  between  eeveral  eeouHiei,  ih»  «HVt,  tm  eab- 
eeqnentlj  determining  the  application,  dioold  do  so  upon  eqoitable 
prindplee,  and  is  not  bound  to  apply  tbe  pejment  to  the  elder  eecaritj. 

Dftniel  D.  Campbell  brought  this  aoikm  agafau*  Bdwin 
Vedder  and  ofhen,  in  the  enprcme  conrt^to  Ibredoae  two 
mortgages  made  by  Edwin  Vedder,  and  claimed  by  piatntiff  as 
amgnee,  under  a  leoorded  assignment  One  of  these  mort- 
gages was  also  claimed  by  the  executors  of  one  Qnabkenbnsih, 
aa  assignee,  under  a  prior,  but  unrecorded  assignment  from  the 
iame  mortgagee,  under  whom  plaintiir  claimed.  Botii  of  these 
were  junior  mortgages. 

The  instruments  inyolyed  in  this  controreny  were  as  fol- 
lows: 

First  mortgage^ — James  Vedder  mortgaged  the  land  to  one 
Fuller,  in  1828.  The  mortgage  was  recorded;  «nd,  in  1846, 
Fuller  assigned  it  to  Quackenbush,  whose  executors.  Plank  and 
Schermerhom,  represented  him  in  this  action.  This  assign- 
ment was  also  recorded. 

There  was  no  question  about  the  validity  or  effect  of  this 
mortgage.  It  was  on  flie  foreclosure  of  this  mortgage  that  the 
surplus  arose  which  was  in  controyersy  in  this  action. 

Subject  to  the  aboye  mortgage,  James  Vedder  conyeyed  the 
land  to  Edwin  Vedder,  in  January,  1843. 

Second  mortgage. — ^Edwin  Vedder  mortgaged  the  land  to 
Isaac  Vedder,  in  October,  1843,  for  nine  hundred  and  eight 
dollars  and  eighteen  cents.    This  mortgage  was  duly  xeoorded. 

The  firet  asaignmmt  of  this  mortgage  was  made  by  Isaac 
Vedder,  in  January,  1845,  when  he  assigned  it  to  said  Quacken- 
bush as  collateral  security  for  a  loan.  This  assignment  was 
not  recorded ;  and  the  omission  to  record  it  raised  the  question 
in  this  case  whether  the  junior  mortgages  thefebygaiBad  prior- 
ity oyer  it 

Third  mofijfagrs.— Edwin  Vedder  a  second  time  mcNftgaged 
the  land  to  Isaac  Vedder,  in  July,  1846,  for  nine  hundred  dol- 
lars.   This  mortgage  was  duly  recorded. 

Isaac  Vedder,  notwithstanding  he  had  already  ass^ed  the 
mortgage  for  nine  hundred  and  eight  dollars  (the  seoond  xtort- 
j;age  .aboye  mentioned)  to  Quackenbush,  assigned  both  that  and 
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the  third  mortgage  shore  mentioned,  to  one  Groot^  in  Angust, 
1849.  This  aeoond  auignmenl  was  mode  as  oollateral  aecnrity 
for  the  payment  of  a  note,  and  it  was  duly  recorded.  Groot,  in 
1853,  assigned  the  same  mortgages  (the  second  and  third  above 
mentioned),  with  said  note,  to  Campbell,  the  plaintiff  in  this 
action,  as  collateral  security  for  the  payment  of  the  same  note. 
This  assignment  was  also  recorded. 

In  May,  1852,  and  after  Isaac  Vedder  had  assigned  the  mort- 
gages, Edwin  Vedder  conyeyed  to  him  the  mortgaged  premises, 
stating  in  the  deed  that  the  conyeyance  was  subject  to  the  three 
mortgages  above  mentioned,  and  that  the  first  of  them  was 
held  by  the  executors  of  Quackenbush,  and  the  second  by 
OroU. 

Isaac  Vedder  afterward  conveyed  the  premises  to  one  Bradt, 
stating  in  the  deed  that  the  conveyance  was  subject  to  the 
three  above  mtentioned  mortgages,  but  stating  that  the  second 
mortgage  was  held  by  the  heirs  of  Quackenbush.  These  two 
deeds  were  duly  recorded. 

Fourth  martgaffe, — ^Bradt  gave  back  a  purchase  money  joiort- 
gage  to  Isaac  Vedder,  on  receiving  the  last  mentioned  deed. 

Lastly,  Isaac  Vedder  assigned  this  purchase  money  mortgage 
to  Van  Vranken,  one  of  the  present  defSmdants;  and  this  as- 
signment was  duly  receded. 

The  executors  of  Quackenbush  foreclosed  the  first  mortgage, 
and  upon  the  sale  there  was  a  surplus  of  two  thousand  nine 
hundred  and  thirteen  dollars  and  ninety-one  cents,  after  paying 
the  first  mortgage  and  costs. 

The  executors  of  Quackenbush  claimed  payment  of  the  second 
mortgage  above  mentioned  out  of  this  surplus ;  Campbell,  the 
assignee  of  the  second  and  third  mortgages  as  collateral  secur- 
ity, claimed  payment  of  his  debt  out  of  it ;  and  Van  Vranken, 
the  aosignee  of  the  fourth  mortgage,  also  claimed  payment  out 
of  it 

At  the  same  time  that  thqr  commenced  the  foredosuve  of  the 
first  mortgage,  the  executors  of  Quackenbush  took  like  pro- 
ceedings to  foreclose  the  second  mortgage,  which  they  claimed 
to  hold  under  the  first  assignment  thereo£ 

Campbell,  who  claimed  the  same  mortgage  xmder  the  second 
assignment,  accordingly  brought  this  action  in  the  supreme 
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conrty  to  foreclose  the  second  and  third  mort^;age8.  He  joined 
as  defendants^  Edwin  Veddcr  and  John  Bradt,  and  their  re- 
pectiye  wiyes^  and  I^}ank  and  Schermerhom,  the  executors.  He 
also  joined  Isaac  Vedder  and  William  Van  Vranken,  and  some 
others  not  necessary  to  mentiont  under  the  usual  allegation 
that  they  had  some  claim  or  interest  subsequent  to  plainti£Ps 
lion.  He  alleged  that  Edwin  Vedder,  the  mortgagor  in  the 
mortgages  held  by  the  plaintiff  was  inflolvent;  and,  beside  a 
decree  of  foreclosure  of  the  second  and  third  mortgages,  plain- 
tiff prayed  that  the  executors  be  enjoined  firom  foreclosing  the 
second  mortgage. 

The  foreclosure  of  the  first  mortgage  proceeded ;  and  after 
the  suiplus  had  been  realized  as  above  stated,  the  present  action 
came  on  for  triaL 

The  court  held,  that  Campbell,  by  yirtne  of  Hke  recorded  as- 
signment of  the  second  and  third  mortgages  as  collateral  secur- 
ity, was  entitled  to  payment  of  the  amount  due  him  on  the 
note,  in  priority  to  the  other  parties.  The  amount  due  him 
was  one  thousand  three  hundred  and  thirty-nine  dollars  and 
ninety-one  cents,  while  the  aggregate  amount  of  the  two  mort- 
gages held  by  him  largely  exceeded  that  sum.  The  court  or- 
dered payment  of  Campbell's  daim  out  of  the  surplus,  and  that 
he  be  discharged  from  the  action ;  without,  however,  directing 
the  application  of  this  payment  as  between  the  other  parties 
affected  thereby.  The  court  then  ordered  a  reference  of  the 
issues  arising  out  of  the  respectiye  answers  of  the  executors 
and  of  Van  Vranken,  and  directed  that  the  residue  of  the  sur- 
plus should  await  the  determination  of  the  reference. 

The  material  parts  of  the  answers  raising  these  issues  were 
as  follows:  Van  Vranken's  answer  averred  the  making  of  the 
Bradt  mortgage,  its  assignment  to  him,  Bradf  s  ft&ure  to  pay, 
Edwin  Vedder's  subsequent  conveyance  to  Isaac,  Isaac's  oonv^- 
ance  to  Bradt,  and  the  recording  of  all  said  instruments.  Also 
that  ihe  Edwin  Vedder  mortgages  (the  second  and  tbiid  mort- 
gages), were  asrigned  to  the  plaintiff  as  security  tost  one  thou- 
sand and  three  hundred  and  forty  dollars,  which  was  still  un- 
paid; and  claimed  and  insisted  that  if  any  surplus  remained 
^'^^  W^g  Campbell,  it  should  be  applied  in  payment  of  tlie 
mortgi^  held  by  him,  as  next  in  priority,  as  a  lien. 
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Plank  and  Schermerhom's  answer  firstly  and  secondly  set 
np  their  title  to  the  first  Edwin  Vedder  mortgage ;  thirdly, 
averred  that  they,  and  not  Campbell,  were  the  owners  of  it ; 
fourthly,  averred  the  sale  of  the  mortgaged  premises  under  the 
James  Vedder  mortgage,  and  stated  the  amount  of  surplus 
moneys  in  their  hand&  They  averred  that  Campbell  onoe 
agreed  to  take  his  pay  out  of  Uie  said  surplus  moneys,. there 
being  enough  to  pay  both  plaintiffs  and  their  claims,  but  that 
he  afterwards  refused.  Fifthly,  they  averred  collusion  between 
Campbell  and  Van  Vranken ;  averred  that  Van  Vranken,  be- 
fore he  took  his  mortgage,  knew  that  said  executors  held  said 
first  Edwin  Vedder  mortgage;  that  Van  Vranken's  purchase 
of  said  Bradt  mortgage  was  without  consideration,  or  as  secur- 
ity for  a  contingent  liability.  They  prayed  to  be  paid  their 
debt  through  said  first  Edwin  Vedder  mortgage,  out  of  said 
surplus  moneys,  and  asked  for  such  other  and  further  relief  as 
they  might  be  entitled  to  in  the  premises. 

On  the  reference,  the  controversy  proceeded  between  the  exec- 
utors claiming  the  second  mortgage  by  an  unrecorded  assign- 
ment, and  Van  Vranken  claiming  priority  as  a  subsequent 
mortgagee  without  notice  of  the  executors'  claim,  and  also 
claiming  that  the  conveyance  by  Edwin  Vedder,  the  mort- 
gagor to  Isaac  Vedder,  the  mortgagee,  in  1852,  extinguished 
the  second  mortgage,  by  a  merger. 

The  referee  found,  beside  the  facts  above  stated,  that  Van 
Vranken  had  not  actual  notice  of  the  first  and  unrecorded  as- 
signment of  the  second  mortgage,  but  that,  by  the  contents  of 
the  deeds  which  recited  the  existence  of  such  a  mortgage,  he 
had  constructive  notice  of  its  assignment  to  Quackenbush ;  and 
that  by  reason  of  such  constructive  notice  the  executors  were 
entitl^  to  a  priority  of  payment 

The  supreme  courts  at  general  term,  on  appeal,  held  that  there 
was  no  merger,  because  at  the  time  of  the  conveyance  to  Isaac 
Vedder  he  was  not  the  holder  of  either  the  second  or  third 
mortgage,  but  had  assigned  and  delivered  both, — as  collateral, 
it  is  true,  but  for  sums  still  unpaid ;  and  that  it  was  apparent 
the  parties  intended  no  meiger.  Citing  James  v.  Morey,  2  Cow. 
246,  284,  300;  CUft  v.  White,  12  N.  T.  (2  Kern.)  619;  Van 
Kett  V.  Latson,  19  Barb.  604. 
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They  also  held  that  Van  Vranken  being  a  stibseqaent  pur- 
chaser,  the  record  of  his  grantors'  title,  as  well  as  the  clauses  in 
their  deeds,  were  each  constmctiye  notice  of  the  mortgage  held 
by  the  executors. 

On  the  question  as  to  the  application  of  the  payment  of 
Oampbeirs  claim, — ^namely,  whether  it  should  be  treated  as  being 
in  discharge  of  the  second  or  of  the  third  mortgage,  or  whether, 
if  applicable  to  the  second,  ihe  executors  were  entitled  to  be 
subrogated, — ^the  court,  while  approving  the  result  arrived  at 
by  the  referee,  held  that  the  answers  did  not  present  an  issue 
under  which  the  decision  of  the  referee  could  properly  be  sus- 
tained; that  the  question  of  the  application  of  payment  not 
being  presented  in  the  issues  made  by  the  answers,  the  general 
rule  muat  prevail  that  the  older  demand  shotdd  be  first  satis- 
fied. Seymour  v.  Van  Slyke,  8  Wend.  403 ;  15  Id.  19.  Hence 
the  second  mortgage  was  satisfied  pro  tanto  by  tiie  judgment 
in  favor  of  Campbell;  and  that  the  executors  were  entitled 
to  enough  of  the  surplus  to  satisfy  the  residue  of  the  mortgage. 

The  court  expressed  the  opimon  that  the  remainder  of  the 
surplus  would  be  equitably  applicable  to  the  third  mortgage ; 
but  that  as  Isaac  Vedder  (to  whom  the  third  mortgage  reverted 
on  payment  of  a  debt  to  secure  whidi  he  assigned  it),  though 
a  defendant,  had  not  been  a  party  to  the  proceedings  before  the 
referee,  the  court  could  not  in  this  stage  of  the  proceedings  dis- 
pose of  that  remainder. 

The  court  accordingly  modified  the  referee's  judgment,  and 
Van  Vranken  appealed  to  this  court 

Mitchell  S  BeatHe,  for  appellant ;— Cited,  9  Wend.  80;  13 
Barb,  230 ;  Pormerlee  ft  Wiggins  v.  Dann,  23  Barb.  461 ;  Green 
V.  Hart,  1  Johns.  590 ;  Jackson  v.  Blodget,  5  Oow.  202 ;  Clift  v. 
White,  12  K.  r.  (2  Kern.)  519;  James  t;.  Morey,  2  Oow.246; 
Marvin  v.  Vedder,  5  Id.  671 ;  Livingston  v.  Mildrum,  19  JtT.  JT. 
440 ;  McEinstry  v.  Mervin,  3  Johns.  Oh.  466. 

&  IF.  Jooibaon,  for  the  executors,  respondents  ;^ — OSited,l£& 
762,  §37;  1  iZ.  iK  761,  §  33;  2  Johns.  6U;  3  Bart.  Ch.  69; 
18  Wend.  4^;  d8  Barb.  612;  1  Story  Eq.jMr.%  408,400;! 
Johns.  C%.  394;  6  Paigey  203;  6  Barb.  A82;  ParkiBt  v.  M- 
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ezander,  1  Johns.  C7*.  398;  Sohutt  v.  Largi^  6  Barh.  382; 
Cluunplin  v.  Laytin,  6  P(rige,  203 ;  Ohilda  v.  Clark,  3  Barh.  0/u 
62 ;  Jumel  t;.  Jumel,  7  Paige,  594 ;  Giberfe  v.  Peteler,  38  Barb. 
488;  4  K&ni  Com.  456;  1  Story  Eq.Jur.  §  397;  Schafct  v. 
Large,  6  J?ar&  380,  381;  Harris  v.  Norton,  16  /(i264;  1  Story 
Eq.  Jur.  §  633 ;  Besley  v.  Lawrence,  11  Paige,  581 ;  Ingalls  v. 
Morgan,  10  N.  Y.  178 ;  Bate  v.  Graham,  11  N.  Y.  (1  K&rn.) 
237 ;  Bowdoin  v.  Coleman,  6  IhMir,  182 ;  Morqnat  v.  Marqnat, 
12  N.  Y.  (2  ^tffii.)  336;  2  Story  Eg.  Jur.  §  1,  244;  Sugdenon 
Property,  123 ;  Hartley  v.  Harrieon,  24  N".  Y.  170;  Beed  t;.  Lat- 
8on,  15  Barb.  9;  Van  Nest  v.  Lfttson,  19  Id.  604;  James  t;. 
Morey,  2  Cow.  246. 

Bt  thb  CotrBT^^PBCKHAM,  J^— The  amonnt  of  surplus 
money,  after  paying  Campbell's  claim,  was  one  thousand  ffre 
hundred  and  seyenty-four  dollars.  The  claim  of  either  party, 
if  well  founded,  is  sufficient  to  absorb  the  whole.  The  mort- 
gage held  by  the  executors  is  the  older  lien,  and  must  prevail, 
unless  its  priority  has,  in  some  manner,  been  lost.  Van  Yran- 
ken  insists  it  has,  upon  various  grounds :  First  That  Van 
Vranken  is  a  bona  fide  purchaser,  without  notice  of  their  mort- 
gage»  (md,  as  their  assignment  was  not  recorded,  it  is  dormant 
and  void  as  to  him.  Second.  That  the  conyeyance  to  Isaac 
Vedder,  the  mortgagee  of  the  equity  of  redemption,  operated 
as  a  satis&otion  or  payment  of  the  mortgage  assigned  to  the 
executors. 

As  to  the  first  ground,  the  referee  found  that  Van  Vranken 
had  constructive  notice  of  the  assignment  to  the  executors  by 
the  referenoe  thereto  in  the  deed  to  his  mortgagor's  grantor, 
and  also  in  the  deed  to  the  grantor  himselC  In  both  deeds^ 
all  the  mortgages  (except  the  one  held  by  Van  Vranken,  not 
then  executed)  were  referred  to,  and  the  grantee  in  the  last 
agreed  to  pay  them,  as  part  of  the  purchase  money.  The  court 
below  affirmed  fhe  position  of  the  referee.  This  doctrine  is, 
perhaps,  sound  enough.  Champlin  v.  Laytin,  6  Paige,  189 ; 
affirmed  18  Wend.  407,  421 ;  Childs  v.  Clark,  3  Barb.  Cli.  52. 
If  Von  Vranken  had  constructive  notice  of  this  assignment,  he 
could  not  be  a  ^^bona  fide  purdiaser"  of  the  mortgage  as- 
signed. 
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But  there  is  no  occasion  here  to  invoke  the  aid  of  any  dis- 
puted principle.  This  mortgage  held  by  the  executors  had 
been  duly  recorded,  as  the  referee  found ;  and  that,  of  itself; 
although  the  point  was  not  presented  by  oounsely  was  notice  to 
all  subsequent  incumbrancers  and  purchasers.  The  statute,  as 
to  recording  assignments  of  mortgages,  has  no  application  to 
Van  Vranken's  mortgage  or  to  this  case. 

So  far  as  r^;ards  him, — ^the  mere  holder  of  a  subsequent 
mortgage, — the  record  of  the  prior  mortgage  was  dear  and 
suflBcient  notice  thsreo£  The  failure  to  record  an  assignment 
of  the  prior  mortgage  could  not  blot  out  the  record  of  the  mort- 
gage itself.  K  Van  Vranken  was  the  purchaser,  in  good  faith, 
of  the  prior  mortgage,  and  an  assignment  thereof,  previously 
made,  had  not  been  recorded,  he  would  hold  the  mortgage.  But, 
if  he  only  became  a  purchaser  of  the  premises  by  absolute  deed, 
or  otherwise,  the  record  of  a  prior  mortgage  is  suflBcient  notice 
thereof  to  him,  no  matter  how  often  assigned,  or  whether  the 
assignment  be  recorded  or  not  The  only  alteration  made  by 
the  recording  act  of  1830  is,  that  an  assignment  must  now  be 
recorded  as  against  a  subsequent  bona  fide  purchaser  of  the 
mortgage  assigned.  A  ^  subsequent  purchaser,  in  good  fidth," 
in  the  recording  act,  as  to  this  case,  means  a  purchaser  of  the 
mortgage  assigned,  not  a  purchaser  of  the  premises.  1  i?.  8. 
756,  §  1.  A  subsequent  purchaser  of  the  premises  is  bound  by 
a  prior  recorded  mortgage,  no  matter  who  holds  it  This  is  too 
plain  to  be  elaborated. 

As  to  the  second  ground,  the  conveyance  of  the  premises  to 
the  mortgagee  did  not  operate  as  a  payment  of  the  mortgages 
he  had  held  thereon,  as  he  was  not  then  the  holder  of  the  mort- 
gages ;  nor  was  there  any  merger— of  course  there  oonld  be 
none,  as  the  difforent  estates  never  vested  in  the  nme  person. 
Besides,  merger  in  equity  is  a  question  of  intention,  and  there 
can  be  no  pretense  of  any  intention  that  they  should  merge 
when  they  are  referred  to  as  subsisting  liens  in  the  deed  itself 
to  the  mortgagee— the  deed  stating  that  they  are  then  in  the 
hands  of  third  persons  (one  in  the  hands  of  said  executors),  and 
that  the  oonveyanoe  was  expressly  made  sulqeot  thereto.  Shel- 
don V.  Edwards,  35  X.  Y.  279. 

The  judgment  entered  upon  the  report  of  the  referee  wae 
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modified  by  the  order  of  the  supreme  court  The  plaintiff 
Campbell,  held  two  bonds  and  mortgages  [the  second  and  third 
above  mentioned],  as  assignee,  as  security  for  his  debt.  The 
one  which  had  previously  been  assigned  to  the  executor's  tes- 
tator was  the  elder  of  the  two.  The  plaintiff  had  been  allowed 
to  take  his  pay  from  the  surplus  money,  without  any  order  of 
court  or  agreement  of  parties  as  to  the  application  of  the 
money — ^whether,  in  paying  plaintiff's  debt,  it  should  apply  up- 
on the  elder  or  the  younger  mortgage,  or  upon  both.  The  court 
held  that,  in  the  absence  of  such  order  or  agreement,  or  actual 
application,  the  law  applied  it  to  the  elder  mortgage.  The 
amount  due  upon  the  elder  mortgage  was  thus  reduced  to 
seven  hundred  and  ninety-five  dollars  and  eighty-two  cents, 
and,  to  that  amount  only,  the  court  ordered  jmyment  of  the 
executor's  claim.  The  court  declined  to  dispose  of  the  balance 
of  the  surplus  money,  on  the  ground  that  Isaac  Vedder,  though 
a  party  to  this  suit,  was  not  a  party  to  the  reference,  as  he 
should  have  been,  and  that  such  balance  should,  therefore,  re- 
main until  the  further  order  of  the  oourt 

Isaac  Vedder,  the  mortgagee  in  both  mortgages,  made  no  claim 
to  the  surplus  moneys,  and,  under  the  facts  of  this  case,  he  had 
none  whatever.  He  had  assigned  the  elder  mortgage  [the  second 
mortgage  above  mentioned],  to  the  executors'  testator  to  secure 
a  sum  greater,  at  the  time  of  the  trial,  than  the  amonnt  due  on 
the  mortgage,  and  larger  than  the  balance  of  the  surplus 
money.  After  making  this  assignment,  he  fraadalently  as- 
signed the  same  lK>nd  and  mortgage  to  another.  The  latter 
assignment  was  conceded  to  be  valid,  because  the  first  assign- 
ment was  not  recorded.  Equity  will  not  allow  him  to  take 
advantage  of  his  own  fraud,  by  insisting  that  the  payment  to 
Campbell  shall  be  applied  to  the  elder  mortgage,  and  thus  de- 
fraud the  executors,  when,  in  justice,  it  ought  to  be  applied  up- 
on the  other  mortgage,  held  by  CampbelL  Thus,  neither  Camp- 
bell nor  the  first  assignee,  the  testator,  would  be  defrauded. 
Justice  would  thus  be  done  to  all.  There  is  nothing  in  Sey- 
mour t^.  Van  Slyck,  8  WencL  403 ;  affirmed  15  Id.  19,  relied 
upon,  by  the  court  below,  at  war  with  such  an  application. 

On  the  contrary,  the  doctrine  of  the  application  of  payments, 
as  fully  examined  by  the  chancellor  in  that  case,  in  the  court 
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of  errors,  directly  sanctiona  the  application  of  this  money  by 
Campbell  to  the  satisfiEkction  of  the  younger  mortgage,  then 
held  by  hiuL  Where  neither  party,  debtor  or  creditor,  has  ap- 
plied the  payment,  **  the  court,  upon  whom  the  exercise  of  the 
power  devolyes  in  that  case,  should  make  the  application  upon 
equitable  principles.''  Chancellor  Walworth,  delivering  the 
opinion  of  the  courfc,  15  Wend.  29.  In  that  case  the  court 
was  not  guided  by  the  rule  that  the  payment  must  be  applied 
to  the  oldest  demand,  in  the  absenca  of  any  application  or  di- 
rection. The  application  was  made  precisely  where  the  court 
determined  that  justice  and  equity  required.  So  it  should  be 
applied  in  the  case  at  bar.  The  court  below  was  of  opinion 
that  justice  required  its  application  according  to  the  decision  of 
the  referee ;  and  in  that  we  think  the  court  was  right 

Again :  equity,  as  a  general  rule,  requires  the  creditor  having 
two  securities  to  resort  first  to  the  one  to  which  another  creditor 
has  no  claim.  Besley  v.  Lawrence,  11  Paige^  581 ;  Ingalls  v. 
Morgan,  10  N.  T.  178. 

Isaac  Vedder,  the  mortgagee  who  assigned  the  first  mort- 
gage [the  second  mortgage  above  mentioned],  to  the  executors' 
testator,  and,  thereafter,  again  to  another,  together  with  an- 
other mortgage,  had  no  interest  in  the  first  mortgage  until 
both  claims,  which  it  was  assigned  to  secure,  were  paid,  and 
the  mortgage  would  not  revert  to  him  until  then.  If  the  as- 
signment to  the  testator  were  void  as  to  Campbell,  because  not 
recorded,  it  was  perlbctly  good  as  to  Isaac  Vedder,  the  assignor. 
Van  Vranken  is  simply  a  subsequent  mortgagee,  and  tiie  prior 
incumbrance  must  be  first  paid. 

We  see  no  defect  in  the  pleadings  that  would  not  allow  the 
judgment  ordered  by  the  referee.  The  iacta  and  claims  of  both 
parties  were  properly  stated.  If  there  were  vlj  deficiency  in 
the  prayer  fiur  relief,  the  court  should  have  amended  it»  Emery 
V.  Pease,  30  iV.  r.  G3 ;  Marquai  v.  Murquat,  1%  IcL  386w  We 
think  the  judgment  entered  upon  the  report  of  the  nSexte  was 
right,  in  all  respects,  and  should  be  alHrmed,  with  ooets. 

All  the  judges  concurred. 

Judgment  appealed  from  afllrmed,  with  a  modiftoation  that 
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the  judgment  on  the  report  of  the  referee  be  affirmed  with 
costs,  and  costs  of  this  appeal  to  be  paid  by  the  appellant.  Van 
Vranken. 


CANTEB  V.  PEOPLR 

June,  1867. 

To  iOBtain  the  plea  of  autr^ftris  acquit  as  a  defense  to  an  indictment,  it 
mint  appear  that  the  party  was  "put  in  jeopardy"  bj  the  former 
trial. 

▲  plea  of  an  alleged  acquittal,  had  "  on  the  ground  of  variance  between 
the  indictment  and  the  proof,  the  variance  being  that  the  proof  failed 
to  show  "  certain  facts  necessary  to  establish  the  offense  alleged,  is  not 
sufficient,  under  the  provisions  of  the  Revised  Statutes,  as  a  bar  to  a 
trial  and  conviction  upon  a  subsequent  indictment  for  the  same 
offense. 

John  A.  Canter,  the  plaintiff  in  error,  was  indicted  in  the 
New  York  general  sessions  in  June,  1865,  for  that,  willfully  and 
feloniously  on  the  1st  of  February  in  that  year,  he  had  in  his 
possession  a  certain  forged  and  counterfeit  note  commonly  called 
a  bank  note,  issued  by  the  Mechanics'  Bank  of  New  Hayen,  in 
the  State  of  Connecticut,  of  the  denomination  of  ten  dollars, 
with  intent  then  and  feloniously  to  utter  and  pass  the  same. 
Upon  the  arraignment  of  the  prisoner,  he  interposed  a  plea  of 
autrefois  acquit^  which  set  forth  an  indictment  found  against 
him  in  the  same  words  as  the  present  indictment,  for  haying  in^ 
his  possession  a  fklse  and  counterfeit  bank  note  of  the  denomina- 
tion of  ten  dollars,  issued  by  the  Northfield  Bank,  of  the  State 
of  Vermont,  with  like  intent  to  pass  the  same ;  that  upon  said 
laat-mentioned  indictment  the  prisoner  was  arraigned  and 
pleaded  not  guilty,  and  was  put  upon  his  trial,  and  that  the 
jury  then  and  there  impanneled  rendered  their  yerdict  that  the 
prisoner  was  not  guilty,  on  the  ground  of  a  yariance  between 
the  indictment  and  the  proof.  The  plea  then  ayerred  that  the 
offense  of  forgery  in  the  present  indictment  and  the  said  of- 
fense in  the  former  indictment,  ore  not  diyerse  or  different  of- 
fences, and  the  plea  then  proceeded  to  show  wherein  the  offense 
charged  in  the  former  indictment  was  the  same  offense  as  that 

set  forth  in  the  present  indictment  ^- 

20 
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The  material  part  of  the  plea  was  in  these  words:  the  jarj 
^'  found  said  Canter  not  gniUy,  on  the  ground  of  a  yariance 
between  the  indictment  and  the  proof,  and  so  said  they  all>  as 
bj  the  record  therof  it  doth  more  fully  appear;  which  said 
judgment  still  remains  in  full  force  and  effect,  the  said  variance 
being  that  the  proof  fiiiled  to  show  that  the  said  Canter  had  the 
said  bank  note  in  his  possession  with  intent  to  utter  and  pass 
as  a  true  bill  and  note.^' 

*'That  the  said  bank  note  in  the  said  former  indictment 
mentioned,  and  the  said  bank  note  in  the  present  indictment 
mentioned,  were  had  and  held  by  him,  the  said  Canter,  at  the 
same  time  and  place,  and  under  the  same  circnmstanoes  and 
with  the  same  want  of  guilty  knowledge  ahd  criminal  intent 
to  injure  or  defraud;  and  further,  that  both  these  said  bank 
notes  were  in  and  constituted  a  part  of  the  same  package  and 
parcel  of  bank  notes,  and  were  found  in  his  possession,  and 
taken  from  his  possession  at  the  same  time,  on  the  same  occa- 
sion, by  the  same  person,  and  under  the  same  circumstances, 
and  were  not  held  by  him  at  any  other  or  different  time  or 
place,  nor  under  any  other  different  circumstances,  nor  with  any 
other  different  knowledge,  and  were  not  taken  from  his  posses- 
sion upon  any  other  or  different  occasions,  nor  under  other 
or  different  circumstances,  nor  by  any  other  or  different  per- 
son.** 

Wherefore,  as  the  prisoner  had  already  been  heretofore  aquit- 
ted  of  the  offense  of  forgery  aforesaid,  he  prayed  judgment 
that  he  be  dismissed  and  discharged  from  the  present  in- 
dictment. 

The  district-attorney  demurred  to  the  plea,  and  the  prisoner 
joined  in  the  demurrer.  The  plea  was  overruled  by  the  coorty 
and  judgment  was  given  thereon  for  the  people ;  and  thereupon 
the  prisoner  was  arraigned  upon  said  indictment,  and  pleaded 
not  guilty  and  demanded  a  trial. 

He  was  subsequently  convicted  of  forgery  in  the  second  de- 
gree, and  sentenced  to  be  imprisoned  in  the  State  prison  at  bard 
labor  for  the  term  of  ten  years. 

The  supreme  courts  upon  a  writ  of  error,  affirmed  the  convic- 
tion without,  however,  assigning  the  grounds  of  their  judgment ; 
and  the  prisoner  brought  error  to  ti^  court    The  only  qnet- 
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tion  was,  whether  the  fact,  alleged  in  the  plea  and  admitted  by 
the  demurrer,  constituted  a  legal  bar  to  the  second  indici- 
ment. 

8.  H.  Stuarty  for  the  plaintiff  in  error, — Insisted  that  since 
the  prisoner  could  have  been  conyicted  on  the  first  indictment 
by  proof  of  the  facts  alleged  in  the  second,  the  acquittal  was  a 
bar;  citing  Tumer^s  Case,  ITel  30;  Jones  t^.  Beyer's  Case, 
Kel.  52 ;  1  liui.  831 ;  Bex  v.  Barry,  C.  dk  P.  836 ;  Beg.  v.  Mar- 
tin, 8  AU.  eg  ^.  482 ;  1  ChUty  C.  Law,  371 ;  7  Cow.  414;  15 
Johns.  432 ;  16  Id.  136 ;  15  Id.  229 ;  Wend.  557.  That  posses- 
sion was  on  essential  element,  and  was  an  entire  &ct»  necessarily 
tried  on  the  first  indictment ;  citing,  People  v.  McGowan,  17 
Wend.  886 ;  People  v.  Ward,  15  Id.  ^1.  And  that  the  acquit- 
tal was  not  really  on  the  ground  of  yariance,  but  simply  that 
the  indictment  was  not  proyed ;  citing,  Bex  v.  Sheen,  2  Oarr. 
A  P.  635 ;  People  v.  McQowan,  (aboye). 

A.  Oahey  Holly  district-attorney,  for  the  people ;-— Oited  1 
Whart.  569,  587 ;  Bums  v.  People,  1  Park.  Or.  182 ;  Barrett'i 
Oase,  1  Johne.  66. 

By  ths  CotTBT. — Datisb,  GIl  J. — ^Assuming,  as  we  may 
fbr  the  purpose  of  deciding  this  case,  that  the  offense  set  fbrth 
in  the  first  indictment,  and  upon  which  the  prisoner  was  tried  and 
aloquittod,  was  the  same  offense  as  that  charged  in  the  second 
indictment,  and  upon  which  he  has  been  tried  and  conyicted,  it 
by  no  means  follows,  as  contended  for  by  the  counsel  for  the 
prisoner,  that  such  yerdict  of  acquittal  forms  a  bar  to  the  trial 
upon  this  indictment 

It  is  claimed  by  the  plaintiff  in  error  that  his  arraignment 
and  trial  upon  this  second  indictment  is  an  infiraotion  on  the 
5th  Article  of  the  Amendment  to  the  Oonstitution  of  the 
United  States,  which  declares  that  '^  no  person  shall  be  sub- 
ject for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or 
limb.'*  This  proyision  is  a  fundamental  maxim  in  criminal 
jurisprudence.  It  is  deriyed  firom  the  ancient  and  well-estab* 
lished  principles  of  the  common  law,  was  ratided  by  tnoffna 
AartOj  and  is  now  firmly  established  by  our  national  constitu- 
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The  material  part  of  the  plea  was  in  these  words:  the  jarj 
^' found  said  Canter  not  guilty,  on  the  ground  of  a  rariance 
between  the  indictment  and  the  proof,  and  so  said  they  all,  as 
by  the  record  therof  it  doth  more  fhUy  appear;  which  said 
judgment  still  remains  in  full  force  and  effect,  the  said  variance 
being  that  the  proof  fiiiled  to  show  that  the  said  Canter  had  the 
said  bank  note  in  his  possession  with  intent  to  utter  and  pass 
as  a  true  bill  and  note.'' 

''That  the  said  bank  note  in  the  said  former  indictment 
mentioned,  and  the  said  bank  note  in  the  present  indictment 
mentioned,  were  had  and  held  by  him,  the  said  Canier,  at  the 
same  time  and  place,  and  under  the  same  circumstances  and 
with  the  same  want  of  guilty  knowledge  ahd  criminal  intent 
to  injure  or  defraud;  and  further,  that  both  these  said  bank 
notes  were  in  and  constituted  a  part  of  the  same  package  and 
parcel  of  bank  notes,  and  were  found  in  his  possession,  and 
taken  from  his  possession  at  the  same  time,  on  the  same  occa- 
sion, by  the  same  person,  and  under  the  same  circumstances, 
and  were  not  held  by  him  at  any  other  or  different  time  or 
place,  nor  under  any  other  different  circumstances,  nor  with  any 
other  different  knowledge,  and  were  not  taken  from  his  posses- 
sion upon  any  other  or  different  occasions,  nor  under  other 
or  different  circumstances,  nor  by  any  other  or  different  per- 
son.'' 

Wherefore,  as  the  prisoner  had  already  been  heretofore  aquit- 
ted  of  the  offense  of  forgery  aforesaid,  he  prayed  judgment 
that  he  be  dismissed  and  discharged  from  the  present  in- 
dictment. 

The  district-attorney  demurred  to  the  plea,  and  the  prisoner 
joined  in  the  demurrer.  The  plea  was  overruled  by  the  court, 
and  judgment  was  given  thereon  for  the  people ;  and  thereupon 
the  prisoner  was  arraigned  upon  said  indictment,  and  pleaded 
not  guilty  and  demanded  a  trial. 

He  was  subsequently  convicted  of  forgery  in  the  second  de- 
gree, and  sentenced  to  be  imprisoned  in  the  State  prison  at  hatd 
labor  for  the  term  of  ten  years. 

The  supreme  courts  upon  a  writ  of  error,  a£9rmed  the  convic- 
tion without,  however,  assigning  the  grounds  of  their  judgment ; 
and  the  prisoner  brought  error  to  ti^  court    The  only  quas- 
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tion  was,  whether  the  fact,  aRegcd  in  the  plea  and  admitted  by 
the  demurrer,  constituted  a  legal  bar  to  the  second  indici- 
ment. 

8,  H.  Stuarty  for  the  plaintiff  in  error, — Insisted  that  since 
the  prisoner  could  have  been  conyicted  on  the  first  indictment 
by  proof  of  the  facts  aUeged  in  the  second,  the  acquittal  was  a 
bar;  citing  Tumer^s  Case,  Kel  30;  Jones  t^.  Beyer's  Case, 
Kel.  52 ;  1  Rus.  831 ;  Bex  v.  Barry,  C.  <&  P.  836 ;  Beg.  v.  Mar- 
tin, 8  Aid.  <t  E.  482 ;  1  Chitty  C.  Law,  371 ;  7  Cow.  414;  15 
Johns.  432 ;  IG  Id.  136 ;  15  Id.  229 ;  Wend.  557.  That  posses- 
sion was  an  essential  element,  and  was  an  entire  hct,  necessarily 
tried  on  the  first  indictment;  citing,  People  t;.  McGowan,  17 
Wend.  886 ;  People  v.  Ward,  15  Id.  231.  And  that  the  acquit- 
tal was  not  really  on  the  ground  of  yariance,  but  simply  thai 
the  indictment  was  not  proyed ;  citing,  Bex  v.  Sheen,  2  Carr. 
A  P.  635 ;  People  v.  McQowan,  (aboye). 

A.  Oahey  Rally  district-attorney,  for  the  people ;— Oited  1 
Whart.  569,  587 ;  Bums  v.  People,  1  Park.  Cr.  182 ;  Barrett i 
Gate,  1  Johns.  66. 

By  ths  Coubt«— Datisb,  GIl  J.— Assuming,  as  we  may 
fbr  the  purpose  of  deciding  this  case,  that  the  offense  set  fbrth 
In  the  first  indictment,  and  upon  which  the  prisoner  was  tried  and 
aloquittod,  was  the  same  offense  as  that  charged  in  the  second 
indictment,  and  upon  which  he  has  been  tried  and  conyictediit 
by  no  means  follows,  as  contended  for  by  the  counsel  for  the 
prisoner,  that  such  yerdict  of  acquittal  forms  a  bar  to  the  trial 
uixm  this  indictment 

It  is  claimed  by  the  plaintiff  in  error  that  his  arraignment 
and  trial  upon  this  second  indictment  is  an  infiraotion  on  the 
5th  Article  of  the  Amendment  to  the  Oonstitution  of  the 
United  States,  which  declares  that  *^  no  person  shall  be  sub- 
ject for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or 
limb.'*  This  proyision  is  a  fundamental  nuudm  in  criminal 
jurisprudence.  It  is  deriyed  firom  the  ancient  and  well-estab* 
lished  principles  of  the  common  law,  was  ratlHsd  by  VM^na 
^kafta,  and  is  now  firmly  established  by  our  national  constitu- 
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The  material  part  of  the  plea  was  in  these  words:  the  jarj 
^'  found  said  Canter  not  guilty,  on  the  ground  of  a  rariance 
between  the  indictment  and  the  proof,  and  so  said  they  all,  as 
by  the  record  therof  it  doth  more  ftiUy  appear;  which  said 
judgment  still  remains  in  full  force  and  effect,  the  said  variance 
being  that  the  proof  fiiiled  to  show  that  the  said  Canter  had  the 
said  bank  note  in  his  possession  with  intent  to  utter  and  pass 
as  a  true  bill  and  note.'' 

''That  the  said  bonk  note  in  the  said  former  indictment 
mentioned,  and  the  said  bank  note  in  the  present  indictment 
mentioned,  were  had  and  held  by  him,  the  said  Canter^  at  the 
same  time  and  place,  and  under  the  same  circumstances  and 
with  the  same  want  of  guilty  knowledge  ahd  criminal  intent 
to  injure  or  defraud;  and  further,  that  both  these  said  bank 
notes  were  in  and  constituted  a  part  of  the  same  package  and 
parcel  of  bank  notes,  and  were  found  in  his  possession,  and 
taken  from  his  possession  at  the  same  time,  on  the  same  occa- 
sion, by  the  same  person,  and  under  the  same  circumstances, 
and  were  not  held  by  him  at  any  other  or  different  time  or 
place,  nor  under  any  other  different  circumstances,  nor  with  any 
other  different  knowledge,  and  were  not  taken  from  his  posses- 
sion upon  any  other  or  different  occasions,  nor  under  other 
or  different  circumstances,  nor  by  any  other  or  different  per- 
son.'' 

Wherefore,  as  the  prisoner  had  already  been  heretofore  aquit- 
ted  of  the  offense  of  forgery  aforesaid,  he  prayed  judgment 
that  he  be  dismissed  and  discharged  from  the  present  in- 
dictment. 

The  district-attorney  demurred  to  the  plea,  and  the  prisoner 
joined  in  the  demurrer.  The  plea  was  overruled  by  the  court, 
and  judgment  was  given  thereon  for  the  people ;  and  thereupon 
the  prisoner  was  arraigned  upon  said  indictment,  and  pleaded 
not  guilty  and  demanded  a  trial 

He  was  subsequently  convicted  of  forgery  in  the  second  de- 
gree, and  sentenced  to  be  imprisoned  in  the  State  prison  at  hatd 
labor  for  the  term  of  ten  years. 

The  supreme  courts  upon  a  writ  of  error,  a£9rmed  the  convic- 
tion without,  however,  assigning  the  grounds  of  their  judgment ; 
and  the  prisoner  brought  eiror  to  ti^  court    The  only  quas- 
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tion  wasy  whether  the  fact,  aRegcd  in  the  plea  and  admitted  by 
the  demurrer,  constituted  a  legal  bar  to  the  second  indici- 
ment. 

8.  IT.  Stuart,  for  the  plaintiff  in  error, — Insisted  that  since 
the  prisoner  could  have  been  conyicted  on  the  first  indictment 
by  proof  of  the  facts  alleged  in  the  second,  the  acquittal  was  a 
bar;  citing  Turner's  Case,  Kel  30;  Jones  t^.  Beyer's  Oasc, 
Kel.  52 ;  1  Bus.  831 ;  Bex  v.  Barry,  C.  <fi  P.  836 ;  Beg.  v.  Mar- 
tin, 8  Aid.  &  E.  482 ;  1  ChiMy  C.  Law,  371 ;  7  Cow.  414;  15 
Johns.  432 ;  IG  Id.  136 ;  15  Id.  229 ;  Wend.  557.  That  posses- 
sion' was  an  essential  element,  and  was  an  entire  &ct,  necessarily 
tried  on  the  first  indictment ;  citing,  People  v.  McQowan,  17 
Wend.  886 ;  People  v.  Ward,  15  Id.  ^1.  And  that  the  acquit- 
tal was  not  really  on  the  ground  of  yariance,  but  simply  thai 
the  indictment  was  not  proyed ;  citing,  Bex  v.  Sheen,  2  Carr. 
A  P.  635 ;  People  v.  McQowan,  (aboye). 

A.  Oahey  Hally  district-attorney,  for  the  people ;— Oited  1 
Whart.  569,  587 ;  Bums  v.  People,  1  Park.  Or.  182 ;  Barrett'i 
Oase,  1  Johns.  66. 

By  ths  Coxmr. — Datisb,  GIl  J. — ^Assuming,  as  we  may 
fbr  the  purpose  of  deciding  this  case,  that  the  offense  set  fbrth 
In  the  first  indictment,  and  upon  which  the  prisoner  was  tried  and 
acquitted,  was  the  same  offense  as  that  charged  in  the  second 
indictment,  and  upon  which  he  has  been  tried  and  conyicted,  it 
by  no  means  follows,  as  contended  for  by  the  counsel  for  the 
prisoner,  that  such  yerdict  of  acquittal  forms  a  bar  to  the  trial 
utwn  this  indictment 

It  is  claimed  by  the  plaintiff  in  error  that  his  arraignment 
and  trial  upon  this  second  indictment  is  an  infiraotion  on  the 
5th  Article  of  the  Amendment  to  the  Oonstitution  of  the 
United  States,  which  declares  that  *^  no  person  shall  be  sub- 
jcot  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or 
limb.'*  This  proyision  is  a  fundamental  nuudm  in  criminal 
jurisprudence.  It  is  deriyed  firom  the  ancient  and  well-estab- 
lished principles  of  the  common  law,  was  ratided  by  nu^na 
Aartaj  and  is  now  firmly  established  by  our  national  conslitu- 
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OAEPENTEBR  v.  WILLET. 

December,  1864. 
Afflrmlng  6  Bctw,  95. 

Whenever  the  process  by  which  one  is  arrested  is  void,  no  action  lies  for 
his  escape,  for  the  creditor  has  no  just  ground  of  complaint  that  the 
person  of  his  debtor  is  not  holden  in  custody  by  it.* 

Under  X.  1857,  c.  844,  §  50, — providing  that  when  judgment  in  a  district 
court  of  the  city  of  New  York  "  is  rendered  in  a  case  where  the  defend- 
ant is  subject  to  arrest  and  imprisonment  therein,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket," — ^the  justice  must  adjudge 
that  it  is  a  case  in  which  the  party  is  subject  to  arrest,  and  the  right 
to  arrest  must  be  stated  in  the  judgment.  The  duty  is  judicial  in  its 
nature,  and  the  statute  is  imperative,  not  directory. 

Hence  if  the  right  to  arrest  be  not  passed  upon  by  the  justice,  he  cannot 
on  another  day  order  execution  to  issue  against  the  person ;  and  an  ex- 
ecution issued  on  such  an  order  is  void,  and  affords  no  protection  to 
the  officer. 

The  Judges  of  district  courts  have  no  power  to  amend  their  judgments  in 
anything  requiring  the  exercise  of  discretion.  Having  rendered  judg- 
ment, they  are  from  that  time  mere  ministerial  officers. 

James  S.  Garpenticr  sued  James  C.  Willet,  sheriff^  &Cy  in 
the  New  York  superior  court,  for  escape  of  one  Doughty  from 
imprisonment  on  an  execution,  by  which  he  was  arrested,  and 
committed  to  the  custody  of  defendant,  as  sheriff  of  New 

York. 

On  September  15, 1857,  plaintiff,  as  assignee  of  one  Thomas 
France,  brought  a  suit  against  Doughty  in  the  third  district 
court  of  the  city  of  New  York,  for  the  conversion  of  certain 
promissory  notes  or  their  proceeds.  After  successiye  adjourn- 
ments, the  cause  was  tried;  and  November  12, 1857,  the  justice 
rendered  judgment  against  Doughty  for  two  hundred  and  fifty 
dollars,  diunages,  and  seventeen  dollars  and  fifty  cents,  costs,  and 
the  same  was  entered  on  the  docket  It  was  not  stated  in  this 
judgment  that  Doughty,  the  defendant,  was  subject  to  arrest 
and  imprisonment  thereon.    The  day  following  the  rendition 

of  the  judgment,  the  plaintiff  in  that  suit  made  aflSdavit  ^  that 

^— — "^^~^^-"— — ^^^^— ^^^— ^^^■^— "^^— ^~~^"^      ,^.-..^^.^— ^^^^"^— ^^-^p— — ^^■^— ^— ""^^-^"i"— ^—^^■^■i^i^^™^ 
•*  .^  SmiUivr..  Koapp,  and  Wilckensc.  Willet,  in  thisseriea. 


COURT  OP  APPEALS.  313 

■ -  - 

Garpentier  «.  Willet 

judgment  had  been  rendered  for  the  plaintiff,**  &c.,  and  on  that 
affidavit  the  justice  indorsed:  ^^ Execution  against  the  body  to 
issue.  William  B.  Meech,  Justice,  November  13, 1857.**  The 
clerk  noted  in  the  docket  this  order  of  the  justice,  and  issued 
execution  accordingly,  to  a  constable,  who  made  the  arrest  by 
virtue  thereof,  and  committed  the  prisoner  to  the  sheriff's  cus- 
tody. 

On  the  trial  of  the  jyresent  action  the  complaint  was  dis- 
missed, and  judgment  thereon  was  affirmed  by  the  court  at 
general  term.  Beported  in  6  Bosw.  25.  Plaintiff  appealed  to 
this  court 

John  K.  Pofier^  for  plaintiff  appellant. 

Aaron  J.  Vanderpoel,  for  defendant,  respondent 

By  the  Coubt.— Wbiqht,  J. — ^If  the  process  by  virtue  of 
which  Doughty  was  arrested  and  imprisoned  was  void,  an  ac- 
tion for  his  escape  could  not  be  supported.  That  the  process 
is  void  is  a  defense  to  the  sheriff,  upon  the  principle  that  having 
no  right  to  detain  the  defendant,  the  creditor  has  lost  nothing 
by  the  escape.  Phelps  v.  Barton,  13  Wend.  68 ;  Horton  v.  Hen- 
dershot,  1  HiU,  118;  Albee  r.  Ward,  8  Mass.  79;  Contant  r. 
Chapman,  2  Gale  di  D.  191  \%  Q.B.  771.  The  question,  there- 
fore, is,  was  the  execution  by  which  Doughty  was  taken  issued 
with  or  without  authority?  If  unauthorized  he  was  not 
legally  in  custody,  and  the  plaintiff  cannot  complain  that  the 
officer  suffered  one  unlawfully  detained  to  escape. 

[Here  the  learned  judge  stated  the  facts  relating  to  the  arrest, 
as  above.] 

The  proceeding  is  claimed  to  be  without  legal  justification, 
and  I  think  rightly. 

The  act  of  April,  1857,  entitled  "An  act  to  reduce  the  sev- 
eral acts  relating  to  the  district  courts  in  the  city  of  New  York 
into  one  act,**  provides  as  follows :  "  When  a  judgment  is  ren- 
dered in  a  case  where  the  defendant  is  subject  to  arrest  and  im- 
prisonment thereon,  it  must  be  so  stated  in  the  judgment  and 
entered  in  the  docket**  1  L.  1857,  c  344,  p.  720,  §  50.  This 
means  that  the  justice  must  adjudge  that  it  is  a  case  in  which 
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the  party  is  subject  to  arrest,  and  the  right  to  arrest  mast  be 
stated  in  the  judgment ;  in  other  words,  form  a  part  thereof! 
It  is  a  part  of  his  judicial  labor  and  duty.    Thfii  prorision  can- 
not be  regarded  as  merely  directory  as  to  the  mode  of  proceed- 
ing or  preserying  the  records  of  the  district  oourt;^  the  duty  be- 
ing judicial  in  its  nature.    The  statute  requiring  the  act  to  be 
done  is  imperative.    Brackett  r.  Eastman,  17  Wend.  32;  Sib- 
ley V.  Howard,  3  Den.  72.  It  is  a  limitation  of  jurisdiction,  and 
not  a  statutory  direction  to  the  officers  of  the  court    If  the 
provision  related  exclusively  to  the  ministerial  act  of  making 
an  entry  in  the  docket  (which  in  this  case  was  to  be  dona  by 
the  clerk),  it  would  be  otherwise.    It  was  no  part  of  the  judg- 
ment rendered  on  November  12,  that  DQUghty  was  subject  to 
arrest  and  imprisonment    The  right  to  arrest  was  not  passed 
upon  by  the  justice.    However,  the  day  following  the  rendition 
of  the  judgment,  on  an  affidavit  of  tlie  plaintiJOT  that  Doughty 
had  received  tbe  money  for  which  the  judgment  was  obtained 
in  a  fiduciary  capacity,  the  justice  ordered  execution  to  issue 
against  his  person*     This  subsequent  proceeding  cannot  be 
supported.    On  November  13,  the  justice  had  no  jurisdiction 
to  act    He  was  functus  officio.    What  he  did  was  not  merely 
irregular,  but  void.    He  had  no  more  right  to  order  an  execu- 
tion to  issue  against  the  person  on  the  day  after  he  had  ren- 
dered judgment  than  he  would  have  had  three  months  there- 
after.   The  district  courts  are  of  limited  jurisdiction,  and  can 
only  act  in  the  mode  pointed  out  by  statute.    We  shall  look  in 
vain  for  any  provision  in  the  act  of  1857,  remodeling  these 
courts  and  tiieir  jurisdiction,  for  authority  for  this  latter  pn>- 
ceeding.    There  is  nothing  authorizing  the  justice  to  issue  an 
execution  against  the  person  upon  being  satisfied  by  evidence 
after  judgment  and  ex  parte  that  the  case  is  one  for  the  anest 
and  imprisonment  of  the  defendant    On  the  contrary^  this 
feature  of  the  non-imprisonment  act  of  1831  was  ezpieasly  re- 
pealed as  to  the  district  courts  in  New  York  by  the  district 
court  act  of  1857.    L.  1831,  c  300,  p.  403 ;  JL 1857,  c  344^  §  8L 
Altogether  another  jurisdiction  was  conferred.    It  was  inads 
as  much  the  duty  of  the  justice  to  pass  upon  the  defendant's 
liability  to  an  arrest  as  upon  his  liability  in  the  action,  and  to 
embody  his  judicial  conclusion  in  his  judgment    Not  having 
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done  this  when  the  judgment  was  rendered,  he  could  not  after- 
ward amend  in  this  respect 

The  district  courts  have  Ho  power  to  amend  their  judgments, 
even  if  the  proceedings  of  November  13  could  be  regarded  as 
an  attempt  to  amend.  Thej  can  do  nothing  requiring  the  ex- 
ercise of  discretion.  Haying  rendered  judgment,  Cram  that 
time  they  are  mere  ministerial  officers.  But  eyen  if  tlxe  power 
to  amend  existed,  what  was  done  the  day  following  the  rendi- 
tion of  the  judgment  was  of  no  avail  and  void.  The  statute 
jN«8cribes  that  the  defendant  may  be  arrested  and  imprisoned 
in  certain  cases,  and  that  the  right  to  arrest  shall  be  stated  in 
the  judgment,  that  is,  shall  form  a  part  thereof;  and  no  other 
order  or  form  of  order  will  satisfy  this  requirement  When  it 
is  stated  in  the  judgment  it  is  the  subject  of  review  on  appeal ; 
and  it  is  the  only  way  in  which  the  question  may  be  reviewed  on 
appeaL  It  was  manifestly  intended  by  the  provision  to  secure 
to  the  defendant  the  right  of  appeal  from  an  adjudication  of 
the  inferior  court  involving  his  personal  liberty.  Cases  are  spe- 
cified in  the  statute  where  the  defendant  is  subject  to  arrest 
and  imprisonment  (§  16),  and  if  it  be  a  case  where  the  defend- 
ant may  be  arrested,  the  execution  issued  by  the  clerk  for  the 
enforcement  of  the  judgment  may  direct  the  officer  to  arrest 
and  commit  him  to  the  jail  of  the  county,  until  he  pay  the 
judgment,  or  be  discharged  according  to  law.  §  52.  This  ex- 
ecution issues  of  course ;  and  there  is  no  provision,  as  in  the 
non-imprisonment  act  of  1831,  for  ascertaining,  by  proof  ex 
parte  after  judgment,  whether  it  be  a  case  for  an  execution 
against  the  body ;  nor  was  any  necessary.  It  was  not  left  to 
the  discretion  of  the  justice  or  clerk,  fVom  which  there  could 
be  no  appeal,  to  determine  upon  an  ex  parte  hearing  after  judg- 
ment, whether  it  was  a  case,  under  the  statute,  in  which  an  ex- 
ecution should  go  against  the  body.  It  must  be  determined  by 
the  judgment  rendered  in  the  action  whether  it  be  such  a  case, 
or  there  is  no  provision  for  determining  it  at  all,  i^nd  being 
made  a  part  of  the  judgment,  the  right  of  appeal  on  this  ground 
is  aecured  to  the  defendant 

I  am  of  the  opinion,  therefore,  that  the  case  was  properly 
disposed  of  in  the  court  below.  Doughty  was  arrested  and  de- 
tained by  void  process,  and  no  action  can  be  maintained  by  the 
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plaintiff  against  the  defendant,  as  sheriff  for  suffering  him  to 
escape.  I  belieye  the  proposition  to  be  nniyersally  trae  that 
whenever  the  process  by  which  one  is  arrested  is  yoid,  no  action 
can  be  supported  for  his  escape.  When  the  process  is  yoid  the 
creditor  has  no  just  ground  of  complaint  that  the  person  of  his 
debtor  is  not  holden  in  custody  by  ii 
The  judgment  of  the  supreme  court  should  be  affirmed. 

MuLUK,  J.,  delivered  an  opinion  to  the  effect  that  the  pro- 
cess was  not  yoid ;  but  that  the  sheriff  could  show,  in  justifica- 
tion,  that  Doughty  had  not  been  proved  guilty  of  a  conversion, 
and  therefore  plaintiff  was  not  entitled  to  execution  against  the 
person. 

A  majority  of  the  judges  concurred  with  Wbight,  J. ;  HooE- 
BOOKy  J.,  not  voting. 

Judgment  affirmed,  with  costs. 


GABBOLL  V.  THE   GHABTEB  OAK  INSHBANOE 

COMPANY. 

Jane,  1868. 
Affirming  40  Bari»,  SSI. 

The  receipt  by  inBurers,  through  their  general  agent,  of  renewal  pre 
miams,  taken  bj  him  with  knowledge  of  other  insorance  on  the  eama 
property,  is  a  waiver  of  the  requirement  of  the  policy  that  formal  no- 
tice of  any  such  insurance  must  be  given,  and  an  indorsement  made  on 
the  policy. 

Kotwithstanding  a  provision  in  the  policy,  that  no  condition  can  be 
waived,  except  in  writing  signed  by  the  secretary,  a  condition  may 
be  waived  by  parol,  by  the  general  agent,  acting  within  the  scope  of 
his  agency,  especially  where  the  act  can  be  regarded  as  ratified  by  the 
company.* 

*  Compare  Shearman  v.  Niagara  Fire  Ins.  Co.,  46  N.  T,  6d6,  and 
cases  cited  ;  Greenfield  v.  Mass.  Mut.  Life  Ins.  Co.,  47  Id.  490 ;  Bouton 
«.  Amer.  Mut  L.  Ins.  Co.,  25  Cow,  542;  Hoyt  v,  Mut.  Benefit  Mut 
L.  Ins.  Co.,  98  Mom.  589 ;  Campbell  v.  International  L.  Ass.  See.  of 
London,  4  Baiu>,  298 ;  Miller  «.  Brooklyn  L.  Ins.  Co.,  2  Bigelow  Z.  and  Ac 
Int.  Ccuet,  85  ;  Mowry  v.  Home  Ins.  Co.,  0  B.  I. ;  Eoelgea  «.  Quardian  L 
Ins.  Co.,  2  Lans.  480 ;  Acey  v.  Ferie,  7  Meetdt  W.,  151,  JBxeh.;  BCanhatt^ 
L.  Ins.  Co.,  V.  Warwick,  20 :  Oratt.  614.    As  to  the  MaaaachiuMtts  mle  in 
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The  authorities  Bastain  the  general  doctrine,  that  a  waiver  of  a  stipulation 
in  a  contract  may  be  shown  by  parol,  notwithstanding  the  contract  re 
quires  a  writing. 

Two  witnesses  contradicting  each  other  as  to  whether  one  of  them  had 
given  certain  notice  to  the  other,  it  is  not  error  to  charge  the  jury  that 
the  one  could  not  have  truly  sworn  he  gave  the  notice,  unless  he  recol- 
lected giving  it ;  and  that,  if  he  did  not  recollect  it,  he  had  committed 
peijury. 

William  Carroll  sued  defendants  in  the  sapreme  ooart,  on  a 
fire  insarance  policy. 

On  the  trial  plaintiff  proved  the  issniug  of  a  policy  of  insur- 
ance for  one  thousand  dollars,  upon  a  stock  of  goods,  by  the  de- 
fendants, to  Bums  &  Hughes,  Noyember  6, 1858,  and  by  them 
assigned  to  Bums  &  Vance,  with  defendants'  consent,  on  No- 
yember 29, 1858 ;  also,  a  renewal  receipt,  dated  Noyember  6, 
1859,  signed  by  the  president  and  secretary  of  the  company. 

It  was  also  shown  that  four  other  policies,  of  one  thousand 
dollars  each,  were  subsequently  issued  to  Bums  &  Vance  by 
other  companies. 

Only  one  thousand  dollars  of  other  insurance  was  mentioned 
in  the  policy. 

There  was  a  proyision  in  the  policy  that,  in  case  of  other  in- 
surance, not  notified  to  defendants  and  indorsed  upon  the  policy, 
the  policy  should  be  yoid.  The  policy  also  contained  this  pro- 
vision :  **  This  company  will  not  be  bound  by  any  instrament, 
record  or  statement  not  referred  to  or  contained  in  this  policy ; 
and  no  condition  of  the  policy  can  be  waived,  except  in  writing, 
signed  by  the  secretary.^ 

One  Sheldon  was  the  general  agent  of  the  company,  and 
also  of  other  companies,  and  he  issued  one  of  the  subsequent 
policies. 

The  premium  on  the  renewal  was  paid  to  Sheldon,  November 
10, 1858. 

Upon  the  trial,  Peter  Bums  testified  that  he  notified  Sheldon, 


the  case  of  muituU  companies,  see  HaU  v,  Mech.  Mut.  F.  Ins.  Co.,  6  Ora^, 
109 ;  Brewer  «.  Chelsea  Mut.  F.  Ins.  Co.,  14  Id,  208 ;  Baxter  v.  Chelsea  Mut. 
F.  Ins.  Co.,  1  Allen,  294 ;  Mulrey  v.  Shawmut  F.  Ins.  Co.,  4  Id.  116 ;  Mur- 
phy  V.  Peoples  Mut.  F.  Ins.  Co.,  7  /d.  289 ;  Erans  v,  Trimountain  Mut.  F. 
las.  Co.,  9 /d.  829. 
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the  agent,  of  the  other  insurance,  at  the  time  of  paying  the  pre- 
miom  on  a  renewal  of  the  policy  in  suit,  and  that  Shddon  said 
it  was  all  right  Sheldon  was  subsequently  examined  as  a  wit- 
ness, and  testified  that  he  was  not  so  notified. 

It  was  also  proyed  on  the  trial  that  fhe  renewal  premium  was 
never  returned ;  that  the  insured  property  was  destroyed  by  fire 
December  10, 1859 ;  and  there  was  eridence  that  it  was  of  the 
Talue  of  six  thousand  dollars  and  upwards,  whidh  was  disputed. 
Afterwards,  on  December  21,  the  policy  was  assigned  to  the 
plaintiffi 

The  defendants  moved  for  a  nonsuit^  and  the  motion  was 
denied. 

Sheldon,  the  iMS^nt,  was  sworn  for  the  defendants,  and  testified 
that  he  was  ftumiihed  with  blanks  signed  by  the  offioers  of  the 
corporation,  which  he  filled  up  at  his  discretion,  and  made  re- 
turns to  the  company  of  all  his  transactions^  paying  oyer  all 
moneys  the  first  of  every  month.  He  denied  that  he  was  noti^ 
fled  of  the  other  insurance. 

In  his  instructions  to  the  jury,  the  judge  directed  them,  that 
if  they  believed  that  notice  of  the  oUier  policy  was  given  to 
Sheldon,  either  at  the  time  of  renewing  Uie  policy  in  suit,  or 
at  the  time  of  payment  of  the  renewal  premium,  the  {daintiff  was 
entitied  to  recover;  and  he  alao  told  the  ju^  that  Bums  could 
not  truly  swear  to  the  notioe  unless  he  recollected  it,  because  it 
was  an  adBBrmative  fkct ;  and  unless  he  reooDeoted  ii^  he  had  oom- 
mitted  peijury  in  swearing  to  it 

To  these  instructions  the  counsel  tta  the  defendants  ex* 
oeptedk 

Other  exoq^tions  taken  to  the  chatge  oi  the  oourl^  and  the 
reftisak  to  charge,  sufficiently  appear  m  the  opinion. 

The  juiy  found  a  verdict  fisr  the  plaintil^  and  the  drfhidants 
aiqpealed  to  the  general  term»  where  the  judgment  was  alBrmed. 
(Reported  in  40  An^  S98.  A  previous  dedrion  ia  in  S8 /dL 
4CKL)    The  ddendanta  now  Hfieal  lo  this  oout 

W.  F.  OyiMug,  for  ttteappdhnt 

/•  C  Ckelrsfii^  for  the  reqioiident 

Bt  thx  Cow.— Uillkm,  J.— ITpmi  the  tml  rf  tiuBaetkA 
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at  the  circuit,  the  plaintiff,  for  the  purpose  of  obyiating  the  ob- 
jection made  to  his  right  to  recover  on  account  of  the  existence 
of  other  insurance  not  mentioned  in  or  indorsed  upon  the 
policy,  introduced  testimony  to  show  that  when  the  agent  of 
the  defendant  received  the  permission  for  the  renewal  of  the 
policy  issued  to  the  plaintiff,  he  was  notified  of  the  existence  of 
other  policies  of  insurance  upon  the  property.  The  evidence 
was  objected  to,  and  received;  and  its  introduction  involves  the 
question  whether  the  defendant,  by  means  of  its  agent,  and  by 
giving  a  renewal  receipt  for  the  money,  waived  the  condition  in 
the  policy  requiring  an  indorsement  of  any  new  insurance 
upon  it,  and  the  provision  therein  that  no  condition  could  be 
waived,  except  in  writing,  signed  by  the  secretary  of  the  com- 
pany. 

There  was  evidence  upon  the  trial  to  show  that  the  agent 
was  notified,  and  had  full  knowledge  of  the  existence  of  the 
other  policies.  He  had  an  undoubted  right  to  receive  the  mo- 
ney and  renew  the  policy ;  and  if  the  defendant  accepted  tiie 
money  with  fall  knowledge  of  all  the  facts,  which  I  think  must 
be  assumed,  then  the  forfeiture  was  waived  which  the  omission 
to  comply  with  the  provision  contained  in  the  policy  had  oc- 
casioned. 

It  is  too  well  settled  to  admit  of  serious  question,  that  a  party 
may  waive  the  benefit  of  any  condition  or  provision  made  for 
his  benefit  This  relates  to  contracts,  to  statutes,  and  even  to 
a  constitutional  provision.  It  has  been  held  by  repeated  adju- 
dications in  this  State,  that  forfeitures  of  all  kinds  may  be 
waived,  and  there  are  numerous  authorities  which  uphold  this 
doctrine.  It  may  be  well  to  refer  to  some  of  the  cases  which 
bear  particularly  upon  the  question  before  us.  In  Yiall  r.  Gen- 
esee Mutual  Ins.  Co.,  19  Barb.  440,  it  was  decided  that  where 
an  insurance  company,  after  the  policy  had  become  forfeited  by 
a  violation  of  one  of  the  conditions  thereof,  make  an  assessment 
upon  the  premium  note  of  the  assured,  and  collect  and  receive 
the  amount,  with  fall  knowledge  of  such  forfeiture,  that  it 
amounts  to  an  admission  that  ttie  contract  of  insurance  is  still 
in  existence.  Frost  v.  Saratoga  Mut  Ins.  Co.,  5  Den.  154,  holds, 
that  when  the  application  stated  untruly  that  there  were  no 
buildings  within  ten  rods  of  the  buildings  insured,  and  the  in- 
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gnrers,  with  full  knowledge  of  the  inaccoracj  of  the  statement, 
ofberwards  made  assessments  upon  the  premium  note,  that  thej 
were  estopped  from  setting  up  these  tg^tSy  and  were  liable  for 
the  loss. 

In  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  19  JV.  T. 
305,  this  court  decided  that  a  proyision,  in  a  polioj  executed, 
that  no  insurance,  whether  original  or  continued,  should  be 
binding  until  the  actual  payment  of  the  premium,  and  the 
written  acknowledgment  thereof,  does  not  inralidate  a  sub- 
sequent contract  by  parol,  to  renew  such  insurance,  for  a  pre- 
mium not  paid  at  the  time  when  the  risk  attached,  but  post- 
poned to  a  future  day.  It  was  said  by  the  learned  judge  who 
deUyered  the  opinion,  that  on  any  subsequent  agreement  for  a 
renewal  or  continuation  of  the  risk,  it  was  competent  for  the 
parties  to  contract  by  parol,  and  to  waiye  payment  in  cash  of 
the  premium,  substituting  therefor  a  promise  to  pay  on  de- 
mand at  a  future  day,  and  that  proof  of  such  agreement  would 
not  haye  a  tendency  to  contradict  or  change  the  written  policy. 
The  principle  here  laid  down  would  appear  to  coyer  the  ques- 
tion inyolyed  in  the  case  at  bar,  for  if  the  company  can  thus 
waiye  by  parol  the  yery  condition  which  proyides  for  the  pay- 
ment of  the  consideration  money  upon  which  the  contract  de- 
pends, then  for  the  same  reason  they  can  waiye  a  condition 
which  is  of  no  greater  importance,  and  which  relates  to  the  au- 
thority to  make  other  insurances,  which  is  usually  conferred, 
almost  as  a  matter  of  course.  See  Qoit  v.  National  Protection 
Ins  Co.,  25  Barb.  189,  where  the  same  principle  is  applied. 

In  Pierrepont  v.  Barnard,  6  iVI  K  (2  Seld.)  279,  it  was  held, 
that  a  stipulation  in  a  contract  which  proyided  that  no  timber 
be  cut  without  a  consent  in  writing,  might  be  waiyed  by  parol 
The  doctrine  of  waiyer  has  also  been  frequently  applied  where 
leases  haye  been  forfeited  by  a  yiolation  of  a  condition ;  and  the 
payment  of  rent,  or  any  other  act  which  recognized  the  exist- 
ence of  the  lease,  by  the  lessee  after  forfeiture,  has  been  held  to 
be  a  waiyer.  Jackson  v.  Allen,  3  Cow.  220 ;  dark  v.  Jones,  1 
Den.  516. 

The  admission  of  parol  eyidence  to  show  the  waiyer,  is  clearly 
within  the  principle  laid  down  in  the  cases  cited,  and  it  may 
be  established  by  eyidence  of  an  express  waiyer,  or  by  ciroum- 
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stances  £rom  which  it  may  be*  inferred.  So,  also,  it  may  be 
done  by  the  act  of  the  oompanyi  or  its  generad  agent,  who  has 
authority  to  enter  into  contracts  on  its  behalf,  and,  so  long  as 
they  are  confined  to  matters  of  the  agency,  to  bind  his  princi- 
pals. 25  Bari.  192.  Nor  is  such  eyidence  in^  conflict  with  any 
of  the  decisions  to  which  our  attention  has  been  directed, 
which  are  supposed  and  claimed  to  uphold  the  position  that 
such  testimony  is  inadmissible.  Gilbert  v.  Phonix  Ins.  Co.^  36 
Barb.  372,  which  holds  that  the  proyision  requiring  notice  to 
be  given  to  the  company,  and  mentioned  in  or  indorsed  on  the 
policy,  is  Talid«  and  that  a  breach  renders  the  policy  Toid,  does 
not  present  the  question  of  waiver  which  now  arises.  Lamatt 
V.  Hudson  Biyer  Fire  Ins.  Co.,  17  N.  Y.  199,  merely  decides 
that  eyidence  of  an  agreement  cotemporaneous  with  the  policy, 
varying  its  provisions,  is  inadmissible ; — a  doctrine  which  can- 
not be  disputed.  Neither  of  them  are  in  conflict  with  the 
cases  to  which  I  have  particularly  referred.  Some  cases  are 
cited  outside  of  this  State,  but  as  the  law  is  well  settled  here, 
it  is  not  necessary  to  examine  them. 

It  is  said  that  the  eyidence  was  inadmissible  by  reason  of  the 
clause  that  no  condition  of  the  policy  could  be  waived  except 
in  writing,  signed  by  the  secretary.  It  was  competent,  I  think, 
to  modify  this  provision  by  a  valid  parol  agreement  duly  exe- 
cuted. In  Sheldon  v.  Atlantic  Fire  &  Marine  Ins.  Go.,  26  N.  Y. 
460,  it  was  expressly  decided  that  a  general  agent  may  waive 
the  condition  of  a  policy  as  to  the  prepayment  of  the  premium. 
This  would  seem  to  be  within  the  general  scope  of  the  author- 
ity of  the  insurance  agent ;  but  if  there  is  any  question  as  to 
the  power  of  the  agent  in  this  respect,  I  think  it  is  obviated  by 
the  act  of  the  company  in  the  present  case.  They  received  the 
money  of  the  agent,  executed  a  proper  receipt  therefor,  and  did 
not  return  or  oflfer  to  return  the  money,  thereby  ratifying  and 
eonfinaing  the  act  of  their  agent  The  agreement  was  executed, 
and  had  the  effect  to  renew  the  policy.  There  was  nothing  in 
the  policy  prohibiting  the  agent  firom  making  a  contract|  and 
notice  of  the  issuing  of  other  policies  ooiild  be  given  by  the  in-^ 
suxed,  I  think,  at  the  place  where  the  i^^nt  and  the  insured 
resided,  to  the  agent  himself,  who  alone  represented  the  com^^ 
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pany  there.  Notice  to  him  was  notice  to  the  defendant ;  and 
it  was  not  necessary  that  the  notice  should  be  in  writing. 

If  he  had  anthoritj  to  receive  the  money,  as  he  clearly  had, 
then  payment  to  him  was  a  jmyment  to  the  defendant  He  was 
fally  empowered  to  act  for  the  company,  to  use  their  receipts, 
and  to  make  a  renewal  by  the  deliyery  of  a  receipt  signed  by 
the  oflScers  of  the  company.  The  defendants,  by  an  instru- 
ment executed  by  the  proper  ofBcers,  acknowledged  in  writing 
the  receipt  of  the  money.  They  did  this  with  notice  of  the 
existence  of  other  insurances.  It  is  presumed  that  they  had 
the  same  knowledge  which  the  agent  had,  and  thus  they 
waived  the  condition  by  executing  a  new  contract,  and  are 
estopped  from  urging  that  the  condition  was  not  complied  with 
which  they  have  thus  waived. 

It  is  said  that  the  estoppel  is  based  upon  the  acts  and  declara- 
tions of  the  agent,  whose  acts  and  declarations  it  is  agreed  shall 
not  affect  the  party  against  whom  the  estoppel  is  claimed.  See 
20  iV.  I"  32.  This  is  not  strictly  in  accordance  with  the  facts, 
as  the  acts  of  the  agent  have  been  ratified  by  the  company,  and 
made  their  own  act,  and  the  estoppel  is  based  as  much  upon 
the  ratification  as  the  original  act  itself,  which  together,  if  the 
agent  had  authority,  constitute  one  transaction. 

I  think  that  the  learned  judge  committed  no  error  upon  the 
trial  in  charging  that  if  notice  of  other  policies  of  insurance 
was  given  to  the  agent,  either  at  the  time  of  the  taking  of  the 
renewal  receipt,  or  the  payment  of  the  renewal  premium,  that 
the  plaintiff  was  entitled  to  recover,  and  in  reftising  to  chaige 
that  if  they  should  find  that  the  notice,  if  any,  was  given  after 
the  renewal  receipt  was  issued,  although  before  the  payment  of 
the  premium,  still  the  policy  was  void*  It  was  enough,  in  my 
opinion*  if  notice  was  given  to  the  agent  while  acting  in  the 
tnmsaction  of  business  for  his  principal,  and  notice  to  him  was 
notice  to  the  defendant.  Bink  of  United  States  9.  Lewi^  2 
Hilly  461 :  IngaUs  n  Morgan,  10  X  F.  (6  SM.)  181^  185 ; 
Ai^.  <f  j1.  i»j»  CbiyL  g  SOjw  The  agent  acted  for  the  defnidant 
in  effiH'ting  the  inauiance«  and  in  all  mattoa  oonneded  with  it^ 
and  had  ample  anthoritj  for  those  purposes :  ud  if  he  leceifed 
the  money  with  the  notice*  it  was  quite  as  eflectiTe  as  if  it  had 
been  paid  pRnoiislv>  when  the  leodpt  was  givni.     The  traac- 
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action  of  receiymg  the  money  and  giving  the  receipt  mnst,  I 
think,  be  considered  as  one  entire  thing,  so  connected  together 
that  it  cannot  well  be  separated.  If  the  company  chose  to  vest 
their  agent  with  snch  general  powers  as  to  give  a  receipt  before 
payment,  and  then  accepted  this  money  and  notice,  they  have  no 
ground  for  complaint  because  it  executed  an  instrument  which 
binds  the  corporation  for  the  whole  transaction.  There  is  no 
doubt  that  the  defendants  received  the  money  after  it  was  paid, 
in  accordance  with  the  receipt,  and  it  is,  I  think,  a  fair  legal 
inference  that  it  was  received  subject  to  all  the  conditions  and 
surrounded  by  all  the  circumstances  which  characterized  the 
transaction* 

The  remarks  as  to  the  lost  point  discussed,  apply  with  equal 
force  to  the  judge's  refusal  to  charge  that,  although  notice  was 
given  by  Bums  &  Yance  at  some  other  time  than  the  applica- 
tion for  a  renewal  of  the  policy,  still  the  policy  was  void. 

It  is  also  insisted  by  the  defendants,  that  the  judge  erred  in 
charging  the  jury  that  Bums  could  not  truly  swear  to  the  no- 
tice unless  he  recollected  it,  because  it  was  an  affirmative  fact, 
and  that  unless  he  recollected  it,  he  had  committed  perjury  in 
swearing  to  it  I  discover  no  ground  of  objection  to  this  por- 
tion of  the  charge.  Clearly,  it  was  an  affirmative  fact  in  giving 
notice — an  act  done  by  the  party,  which  he  swore  to  positively; 
and  he  could  not  shield  himself  from  a  charge  of  i)erjury,  estab- 
lished by  satisfactory  evidence,  by  claiming  a  want  of  memory. 
His  positive  affirmation  that  he  gave  notice  would  not  be  in  ac- 
cordance with  the  trath,  if  he  simply  did  not  recollect  And 
if  he  swore  without  recollection,  flien  it  was  legal  false 
swearing. 

Some  other  points  were  made  upon  the  trial,  but  they  are 
not  now  presented  for  our  consideration,  and  require  no  com- 
ment 

The  judgment  miist  be  affirmed. 

Gboybb,  J.,  also  delivered  an  opinion  for  affirming  the  judg- 
ment 

HuNi^Ch.  J.,  and  Dwight  and  Clebke,  JJ.,  concurred  in 
affirmanfle. 
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Mason,  J^  delivered  an  opinion  for  rerersal,  and  BacOk  and 
WooDBUW,  JJ.,  were  also  for  reyeraaL 

Judgment  affirmed,  with  costa. 


CASE  V.  HOTOHEISa 

March,  1867. 

la  aa  action  hj  an  attorney  retained  to  conduct  a  oaose  pending  in 
court,  for  compenaatiou  for  the  senricee  employed,  evidence  thai  there 
were  in  fitct.  no  merits  in  the  case  he  was  engaged  to  present,  hi  irre- 
levant. 

Nor  is  it  material  that  an  appeal,  for  the  argument  of  whicii  he  made  a 
charge,  was  not  actuallj*  argued . 

An  account  rendered  by  an  attorney  to  his  client,  containing  his  diaigea 
for  professional  services.  If  retained  without  objection,  becctaies  aa 
account  stated»  and  draws  interest  from  the  time  when  it  nM  lea- 
dered.* 

James  H.  Oase  sued  Hiram  G.  HotchkiaBy  in  the  snpreme 
court,  to  recoTer  on  a  bill  for  attorney's  aerrioea. 

The  complaint  alleged  that  defendant  was  indebted  to  Yaa 
3Carter  ft  Lyon,  who  were  copartners  in  business  as  attomqrs^ 
ftc^  for  serrices  rendered,  and  money  paid,  for,  and  at  the  re- 
quest of  defendant,  in  conducting  the  defense  of  an  actioii 
Thought  by  one  Mary  Ann  Woodward  against  defendant; 
'(stating  the  amount,  and  a  demand  made),  and  that  the  ao- 
count  had  been  assigned  to  plaintiff  who  aoooidingly  demanded 
judgment  therefor. 

The  answer,  beside  a  denial,  and  an  allegation  of  a  de> 
fense  not  neceaaary  to  notice,  admitted  that  the  diabniae- 
menta  were  made,  but  denied  that  the  aerricea  were  of  any 
Talue ;  and  alleged  that  by  reason  of  negligence,  unsldllfiilnesa 
and  unfaithfulness  on  the  attorney's  part^  in  the  oDaduct  of 
the  suit,  drfendant  suffered  fiye  hundred  doUan^  damages,  which 
he  claimed  to  set  o£ 
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*CDmpai«Qfahame.  CfaiTBtal,  reported  in  this  thia  aniea.  BfjgaHt. 
Wilcox,  45  if.  r,  aOG ;  affirming  1  Xaiit.  55.  But  iaieieit  la  not  allowad 
on  an  unUquidated,  running  account,  for  which  no  time  of  paynMttt  ia  fixed. 
Badley  a.  Ayiaa.  IS  ^tt.  iV.  if.  &  24a 
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On  the  trial  Mr.  Van  Mort^  testified  that  ijhey  employed 
eoanfie],  and  paid  him  ten  dollars  for  arguing  the  cause  at  gen- 
eral term.  He  belieTed,  but  had  no  personal  knowledge  that 
the  cause  was  argued  at  general  term.  The  charge  in  the  bill 
for  the  argument  was  thirty  dollars. 

Defendant  asked  the  court  to  charge  that  as  there  was  no 
proof  of  the  value  of  the  services,  plaintiff  could  not  recover ; 
and  l^at  the  rule  as  to  costs  between  parties  did  not  apply  as 
between  client  and  attorney ;  which  the  court  declined  to  do. 
The  jury  found  tor  plaintiff  for  the  amount  of  the  account 
with  interest 

J.  H.  Devoe,  attorney  for  defendant,  appellant. 
Oeo.  H.  Arnold^  for  plaintiff,  respondent 

By  thb  Goubt.— ^Tohk  M.  Fabkbb,  J. — ^This  is  an  action  to 
recover  for  the  services  of  the  plaintiff's  assignors,  as  attorneys 
and  counsellors  at  law.  Only  two  exceptions  appear  in  the  case 
to  have  been  taken  upon  the  trial,  and  these  raise  the  only  ques- 
tions which  we  can  consider. 

The  first  was  to  the  decision  of  the  court  sustaining  the  plain- 
tiff's objection  to  the  following  question  put  by  the  defendant's 
counsel  to  the  plaintiff's  witness  on  cross-examination :  '^  Was 
there  anything  to  argue  ?"  The  question  referred  to  the  argu- 
ment of  an  appeal  at  the  general  term,  in  an  action  which  the 
plaintiff's  assignors  defended  for  this  defendant  The  witness 
(who  was  one  of  the  assignors)  had  already  testified  that  the 
appeal  was  taken  under  defendant's  direction,  which  evidence 
was  uncontradicted  in  the  case,  and  that  he  and  his  partners 
had  paid  other  counsel  for  arguing  it  at  the  general  term.  The 
manifest  point  of  the  inquiry  was,  not  whether  the  case  was 
before  the  general  term  in  condition  to  be  argued,  but  either 
whether  there  was  any  question  presented  for  argument  in  the 
ease  as  made,  or  whettier  there  were  any  merits  in  the  question 
presented  to  the  court  Whatever  was  intended,  the  question 
was  properly  excluded.  Whether  the  case  presented  to  the  court 
any  question  for  its  consideration,  or  whether  the  question  pre* 
sented  had  any  merit  or  not,  was  quite  immaterial,  inasmuch 
as  the  attorneys  had  been  employed  by  the  defendant  to  carry 
the  case  to  the  general  term,  and  were  thereupon  bound  to  see 
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that  it  received  the  attention  necessary  to  obtain  the  decision 
of  the  general  term,  sought  by  the  apjieaL  Neither  was  it  ma- 
terial with  reference  to  the  question  whether  an  argument  was 
in  fact  had.  The  obligation  of  tlie  attorneys  to  be  in  attendance, 
by  thcmselyes  or  counsel,  was  the  same  in  either  case,  and  the 
fact  that  there  was  nothing  to  argue  in  the  sense  intended  by  the 
question,  would  have  been  no  proper  ground  of  inference  that  it 
was  not,  in  fact,  argued,  in  the  legal  sense  of  submitting  the  case 
to  the  general  term  for  decision* 

Besides,  this  became  a  matter  of  no  importance  in  the  case, 
from  the  fact  that  it  was  subsequently  shown  that  the  amount 
was  liquidated  by  the  defendant's  admission,  and  no  question 
was  made  as  to  the  amount 

The  other  exception  is  to  the  charge  of  the  judge,  in  which 
he  instructed  the  jury  that  they  might  allow  interest  upon  the 
amount  of  the  account  It  appeared  by  uncontradicted  evidence 
that  the  account,  as  claimed  in  the  complaint,  was  rendered  to 
the  defendant,  on  January  25,  1859,  and  no  objection  was 
ever  made  to  it,  in  respect  to  the  amount  or  otherwise,  prior  to 
the  commencement  of  the  action,  which  was  more  than  a  year, 
and  the  trial  was  had  more  than  two  years  after  such  presenta- 
tion. The  account  was,  I  think,  properly  regarded  as  an  ac- 
count stated.  liockwood  v.  Thorne,  1  Kenu  170 ;  Towsley  v. 
Denison,  45  Barh.  490 ;  Phillips  v.  Belden,  2  Edw.  Gh.  1.  Be- 
ing so  regarded,  it  drew  intei*est  from  the  time  when  it  was 
liquidated ;  which  was  at  the  time  when  it  was  rendered,  inas- 
much as  no  objection  was  ever  made  to  it  Waldcn  r.  Sherburne, 
15  Johns,  409 ;  Patterson  r.  Choate,  7  WencL  441 ;  Feeter  v. 
Heath.  11  Id.  479. 

On  the  merits,  therefore,  the  judgment  is  clearly  right,  and 
should  be  affirmed. 

But,  moreover,  the  appellant,  when  the  cause  was  reached  on 
the  calendar,  neither  appeared  to  argue,  nor  subsequently  fur- 
nished papers  for  the  court.  For  this  reason,  the  respondent  is 
entitled  to  an  affirmance  of  the  judgment,  and  I  think  also,  to 
ten  per  cent  damages  for  the  delay  occasioned  by  the  appeaL 

All  the  judges  concurred. 

Judgment  affinned  with  coafs,  and  ten  per  cent  damages 
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CASTLE  V.  DUEYEK 

December,  1865. 
Affirming  81  Barb.  46fk 

The  commanding  officer  of  a  regiment  may  be  held  liable  in  damages  for 
injury  caused  to  a  person  in  a  crowd  of  spectators  by  a  musket  ball 
fired  by  one  of  the  men  under  his  command  during  a  parade  or  drill, 
the  order  to  fire  not  being  required  by  his  public  duty,  and  he  not  be- 
ing proved  to  have  taken  sufficient  care  to  see  that  his  intention  that 
nothing  but  blank  cartridges  should  be  fired  should  be  effectually  com- 
plied with  by  every  man. 

Jt  ieems,  that  evidence  that  defendant  had  commanded  the  firing,  and 
that  one  of  the  men  had  fired  a  gun  charged  with  a  ball,  by  which 
plaintiff  was  wounded,  is  sufficient  to  maintain  the  action,  whatever 
precaution  the  defendant  and  his  subordinates  had  taken  to  provide 
against  the  accident. 

Jeremiah  Castle  and  Mary  Ann  Castle,  his  wife,  sued  Abra- 
ham Dnryee  in  the  supreme  court,  in  an  action  in  the  nature 
of  trespass,  for  an  assault  of  the  plaintiff,  Mary  Ann  Castle. 

The  defendant  was  the  colonel  of  the  Seyenth  Begiment, 
New  York  State  Militia,  and,  in  July,  1855,  was  encamped 
with  his  regiment  at  Kingston,  Ulster  county,  pursuant  to  the 
orders  of  his  superior  officers.  At  a  parade  for  military  exercise 
and  review,  where  a  part  of  the  exercise  was  to  fire  with  blank 
cartridges,  defendant,  posonally,  gave  the  order  to  fire,  and  the 
plaintiff,  Mrs.  Castle,  a  spectator,  sitting  with  others  in  front  of 
the  regimental  line,  and  distant  therefrom  about  three  hundred 
and  fifty  feet,  and  outside  of  the  line  of  the  picket  guard,  was  hit, 
and  severely  wounded  by  a  ball  firom  one  of  the  discharged  pieces. 

It  appeared  from  the  evidenc<3  on  the  (vt  of  the  plaintiff, 
that  one  company  of  the  regiment  had  been  just  pievioudy  fir- 
ing balls  at  a  target,  in  a  safe  place  in  another  part  of  the 
ground,  and  that  while  so  doing,  in  some  cases  the  guns  did 
not  go  off,  the  caps  only  exploding. 

When  plaintiff  rested,  defendant  asked  for  a  nonsuit,  on  the 
ground  of  insufficient  evidence;  and  that  defendant,  a  public 
officer,  was  acting  in  discharge  of  his  duty,  and  was  not  liable 
under  the  facts  proved.  The  court  refused  to  nonsuit  theplain« 
tiff,  and  defendant  excepted. 
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Eridence  was  giyeu  by  defendant  showing  that  after  the 
target  practice,  the  men  engaged  in  it  were  ordered  to  examine 
their  guns,  and  see  if  they  were  discharged  or  not ;  they  sounded 
with  their  ramrods,  and  those  which  did  not  sound  were  or- 
dered to  the  rear,  to  be  taken  to  the  arsenal  and  cleaned.  At 
fhe  same  time  the  captain  ordered  the  sergeant  to  go  around 
and  take  all  the  cartridges  from  the  cartridge  boxes,  and  after- 
ward a  second  ofRcer  to  go  around  and  see  that  they  were  all 
out  The  captain  detailed  a  commissioned  officer  to  inspect 
the  boxes  again  to  see  that  these  officers  had  done  their  duty ; 
and  he  reported  that  eyery thing  was  correct 

It  was  also  shown  that  the  defendant  had  issued  orders  before 
the  drill,  that  each  commandant  of  a  company  should  inspect 
the  arms  of  his  men,  to  see  that  they  were  not  loaded. 

Defendant  req^uestcd  the  court  to  charge  a  number  of  propo- 
sitions, the  substance  of  which  were :  that  defendant  was  not 
liable  for  an  act  done  in  the  execution  of  his  office,  ftc,  but  if 
he  were,  personal  negligence  in  himself  must  be  affirmatiyely 
proved ;  and  that  if  the  regiment  were  negligent,  the  plaintiff 
was  also  negligent  in  sitting  within  range. 

The  judge  instructed  the  jury  that  defendant  was  not  liable 
if  he  had  exercised  the  care  demanded  by  the  circumstances ; 
he  was  not  liable  unless  guilty  of  negligence,  affirmatiyely 
shown  by  plaintiffk ;  he  was  not  liable  for  the  negligence  of  his 
subordinates  unless  he  had  giycn  an  improper  order,  or  omitted 
some  prudent  precaution.  Also  that  the  use  of  firearms  in 
such  a  case  required  the  highest  degree  of  care.  The  judge  re- 
fused to  charge  that  it  was  negligent  in  pliuntiff  to  attend  the 
parade. 

The  judge  finally  instructed  the  jury  that  the  question 
submitted  to  them  was  ^  whether  the  defendant,  in  giying  the 
order  to  fire  in  the  manner  he  did,  under  all  the  attendant 
circumstances,  was  or  was  not  guilty  of  negligence,  or  wheth^ 
he  omitted  to  give  any  order,  or  take  any  precaution  which, 
under  the  circumstances,  he  should  have  giyen  or  taken." 

Plaintiff  had  a  Terdiot  for  one  thousand  five  hundred  dol- 
lars, and  judgment  was  entered  thereon. 

The  supreme  court,  at  general  term,  on  reviewing  defendantfa 
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exceptions,  held  tliem  untenable  and  afBrmed  the  judgment 
Reported  m  32  Barb.  480. 
Defendant  appealed. 

TT.  ff.  Anlhan,  for  defendant,  appellant; — Cited  Terry  v. 
N.  Y.  Central  E.  E.  Co.,  22  Barb.  574 ;  1  Cow.  &  H.  Notes,  306 ; 
Downing  v.  Sugar,  21  Wend.  178 ;  Jenkins  v.  Waldron,  11  Johns. 
114 ;  Seaman  v.  Bitten,  2  Caw  312 ;  8  Cow.  178 ;  6  Id.  27C ; 
Wilson  V.  Mayor,  ftc.,  1  Den.  595 ;  Harman  t;.  Brotherson,  Id. 
637 ;  Brownell  i;.  Flagler,  5  HiO,  282 ;  Center  t^.  Finney,  17 
J?err&94. 

E.  CooJcBy  for plaintiflb, respondents;— Cited  1  Chitt.  Pt  129, 
130 ;  Blinn  v.  Campbell,  14  Johns.  432 ;  Percival  v.  Hickey,  18 
Id.  257 ;  Guille  v.  Swan,  19  Id.  381 ;  Scott  t;.  Sheperd,  2  W. 
Blachst.  892 ;  Ogle  v.  Barnes,  8  T.  R.  190 ;  Weaver  v.  Ward, 
Hob.  134  (Best  ed.  p.  289) ;  Taylor  v.  Bainbow,  2  Henn.  £  M. 
423 ;  Hay  v.  Cphoes  Co.,  2  N.  T.  (2  Ctmst:)  159 ;  Tremain  v. 
The  same,  Id.  163 ;  Alden  v.  N.  Y.  Central  B.  B.  Co.,  26  N. 
r.l02. 

DxKio,  Ch.  J. — ^No  question  is  made  but  that  the  plaintiff 
was  injured  by  the  discharge  of  a  musket,  loaded  with  a  ball  car- 
tridge, by  one  of  the  men  in  the  ranks  of  the  regiment;  and 
the  command  to  fire  was  given  by  the  defendant,  personally, 
to  all  the  men ;  and  the  discharge  was  pursuant  to  and  in 
obedience  of  that  direction.  These  facts  constitute  the  defend- 
ant,/?rtma  facitj  a  trespasser  to  the  same  extent  as  though  the 
musket  was  fired  by  his  own  hand.  The  case  does  not  arise 
out  of  n^ligence,  for  the  injury  was  direct  and  immediate,  and 
not  consequential  On  the  other  hand,  no  question  can  arise 
but  Uiat  the  assemblage  of  the  men  for  drill  and  military  ex- 
ercise was  perfectly  legal ;  nor,  but  that  there  was  an  utter  ab- 
sence of  any  intent  to  injure  the  plaintiff  or  any  other  human 
being.  The  circumstance  that  one  of  the  guns  was  loaded  with 
a  ball,  was,  as  &r  as  the  defendant  was  concerned,  purely  ac- 
cidental. In  a  moral  point  of  view,  and  upon  the  amount  of 
damages  to  be  recovered,  it  was  a  great  alleviation  that  the  de- 
fendant had  taken  all  the  usual  precautions,  and  all  which  were 
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deemed  necessary  to  guard  against  such  an  accident  The  fact, 
however,  remains,  that  the  plaintiff  was  shot  by  the  discharge 
of  a  loaded  gon,  and  that  its  discharge  was  ordered  by  the  de- 
fendant If  it  had  occurred  in  the  discharge  of  any  public 
duty,  which  belonged  to  the  defendant  to  perform,  and  which 
he  had  no  other  means  of  performing,  the  question  would  hare 
arisen  which  the  judge  put  to  the  jury,  whether  all  the  pre- 
cautions had  been  taken  which  the  circumstances  of  the  case 

m 

required.  For  instance,  if  the  defendant  and  his  regiment  had 
been  called  upon  by  the  ciyil  authority  to  quell  a  riot,  and  an 
innocent  person  had  been  shot,  the  question  would  have  been, 
whether,  under  all  the  circumstances,  all  the  precautions  to  prc- 
Tent  injury  to  innocent  third  persons  which  the  case  admitted 
of,  had  been  taken.  But  the  defendant  was  not  required  by 
any  public  duty  to  cause  his  men  to  discharge  their  firearms  at 
all,  while  people  were  within  musket  range.  The  manner  in 
which  he  was  to  drill  and  instruct  them  depended  essentially 
upon  his  judgment  and  discretion.  He  could  have  directed 
the  firing  to  take  place  in  the  rayine  where  the  target  exercise 
occurred,  or  he  could  have  stationed  guards  to  keep  off  specta- 
tors at  limits  so  remote  from  the  parade,  that  no  injury  could 
possibly  ensue.  If  he  could  have  been  sure  that  only  blank 
cartridges  would  be  used,  he  might  safely  order  the  firing  to 
take  place  as  it  did.  But,  in  my  opinion,  he,  in  directing  the 
discharge,  took  upon  himself,  so  far  .as  a  civil  remedy  was  con- 
cerned, the  responsibility  of  any  injury  which  should  result 
therefrom  to  any  person.  It  is  not  the  law,  that  if  one,  suppos- 
ing a  musket  to  be  unloaded,  or  to  be  charged  only  with 
powder,  snaps  it  at  another,  who  is  wounded,  he  is  irrespon- 
sible in  a  civil  action ;  and  it  is  of  no  consequence,  so  far  as 
maintaining  the  action  is  concerned,  that  he  acted  upon  the 
most  plausible,  or  the  most  reasonable  grounds,  and  ftdly  be- 
lieved that  the  gun  was  not  charged  with  anything  which  could 
injure  another. 

In  Underwood  v.  Hewson,  1  Strange,  596,  the  defendant  was 
uncocking  a  gun,  and  the  plaintiff  standing  by  to  see  it,  it  went 
off  and  wounded  him,  and  it  was  held  that  the  plaintiff  might 
maintain  trespass.  In  an  earlier  case,  reported  in  Hobart,  the 
defendant,  in  trespass  for  an  assault  and  battery,  pleaded  that 
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he  was,  amongst  otherSy  by  the  commandment  of  the  lords  of 
the  conncil,  a  trained  soldier  in  London,  of  the  bond  of  one  An- 
drews, captain ;  and  so  was  the  plaintiff;  and  that  they  were 
skirmishing  with  their  muskets  charged  with  powder  for  their 
exercise  in  re  militairej  against  another  captain  and  his  band, 
and  as  they  were  so  skirmishing,  the  defendant,  casucUiter  ei 
per  infortunium  et  contra  voluntatem  »uam^  in  discharging  his 
piece,  did  hurt  and  wound  the  plaintiff;  absque  hoc  that  he  was 
guilty,  aliter  sive  alio  modo  ;  and  upon  demurrer  by  the  plain- 
tiff, judgment  was  giyen  for  him.  The  report  proceeds :  "for, 
though  it  were  agreed  that  if  men  in  tilt  or  tourney  in  the 
presence  of  the  king  or  of  two  masters  of  defense,  playing  their 
prizes,  kill  one  another,  that  this  shall  not  be  felony,  •  .  • 
yet,  in  trespass,  which  tends  only  to  give  damages  according 
to  hurt  or  loss,  it  is  not  so ;  •  •  .  •  and,  therefore,  no  man 
shall  be  excused  of  a  trespass,  •  .  •  •  except  it  may  be 
judged  utterly  without  his  fault ;  as  if  a  man  by  force,  take  my 
hand  and  strike  you,  or,  if  here  the  defendant  had  said  that  the 
pl&intiff  ran  cross  his  piece  when  it  was  discharging,  or  had  set 
forth  the  case  with  the  circumstances,  so  as  it  had  appeared  to 
the  court  that  it  had  been  inevitable,  and  that  the  defendant 
had  committed  no  negligence  to  give  occasion  to  the  hurt'' 
Weaver  v.  Ward,  Hoh.  134,  These  cases  have  been  uniformly 
approved  of  in  the  English  courts.  They,  with  many  others,  are 
referred  to  in  Leame  v.  Bray,  3  East,  593,  which  was  trespass 
for  accidentally  driving  a  carriage  against  another,  in  a  dark 
night  The  defendant  was  held  liable.  All  the  judges  expressed 
opinions.  I  quote  that  of  Gboss,  J.,  which  contains  the  sub- 
stance of  all  that  was  said :  "  Looking  at  all  the  cases  from  the 
Year  Book,  in  21  Henry  YIL,  down  to  the  latest  decisions  on 
the  subject,  I  find  the  principle  to  be,  that  if  the  injury  be 
done  by  the  act  of  the  party  himself  at  the  time,  or,  he  be  the 
immediate  cause  of  it,  though  it  happened  accidentally  or  by 
misfortune,  yet  he  is  answerable  in  trespass.  The  case  mentioned 
from  Strange^  that  in  ffobart,  and  those  in  the  Term  Reports, 
all  agree  in  the  principle." 

I  am  of  opinion,  therefore,  that  the  judge  might  properly 
have  instructed  the  jury,  that  the  evidence  that  the  defendant 
had  commanded  the  firing,  and  that  one  of  the  men  fired  a  gun 
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charged  with  a  ball^  by  the  discharge  of  which  the  plaintiff  was 
wounded,  was  sufficient  to  sustain  the  action,  whateyer  precau- 
tions the  defendant  and  his  subordinate  officers  had  taken  to 
provide  against  such  an  accident 

I  am,  moreoTer,  of  opinion  that  the  judgment  can  be  sustained 
upon  the  theory  adopted  by  the  judge.  He  put  the  case  on  the 
ground  of  want  of  due  care  and  proper  precaution ;  and  charged, 
in  effect,  that  there  could  be  no  reooT^  unless  ^  the  defendant 
had  been  guilty  of  negligence. 

The  defendant's  exception  to  this  instruction  is  based  upon 
the  assumption  that  the  facts,  which  were  clearly  proved  and 
were  not  contradicted,  conclusively  rebutted  the  imputation  of 
negligence.  These  facts  were  certainly  very  strong.  The  defend- 
ant, in  the  nature  of  the  case,  was  obliged  to  act  by  the  agency  of 
his  subordinates.  The  measures  taken  by  his  direction  appear 
to  have  been  very  judicious  and  well  calcalated  to  secure  what 
was  aimed  at,  namely,  that  none  of  the  muskets  should  be 
charged  with  ball.  But  they  failed,  as  all  such  precautions  will 
sometimes  do.  Some  officer  or  man  neglected  his  duty,  or  some 
ear  failed  in  catching  the  true  sound  of  the  rammer,  and  a  la- 
mentable accident  was  the  result  The  n^ligence,  in  my 
opinion,  consisted  in  firing  at  all  into  a  crowd  of  people  with- 
out positive  knowledge  that  no  one  musket  in  the  whole  regi- 
ment contained  anything  more  than  a  blank  cartridge.  Let  us 
sec  what  chances  there  were  for  mistake.  Ball  cartridges  had, 
that  day,  certainly  been  in  the  hands  of  a  part  of  the  men,  and 
in  their  boxes.  It  was  designed  that  they  should  all  be  tak^i 
out;  but  the  duty  of  doing  it  ]^ad  to  be  intrusted  to  a  number 
of  men  of  an  average,  or  perhaps  more  than  an  average,  grade 
of  intelligence  and  prudence.  General  evidence  was  given  that 
all  the  officers  and  men  were  sober ;  but  there  may  have  been 
an  absent-minded  man,  or  an  excitable  or  an  excited  man,  or 
one  whose  sense  of  hearing  was  not  ordinarily  acute  among 
them.  The  occasion  was  of  the  nature  of  a  holiday,  and  some  of 
the  men  had  been  engaged  in  rivalry  as  to  their  skill  in  firing. 
Under  such  circumstances,  it  was  easy  to  make  a  slip  in  thi^ 
thorough  and  perfect  examination  which  was  neceasary  to  se« 
cure  absolute  safety.  We  know  that  such  a  slip  was  miade  hj 
somebody,  and  we  can  see  that  it  waa  not  very  remarkable  that 
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it  should  haye  been  mhie.  When  the  qneation  waa  as  to  the 
prudence  of  firing  point  blank  at  a  crowd  of  people,  I  think  the 
defendant  was  deficient  in  the  care  required  by  the  circum- 
stances, in  ordering  it  to  be  done.  But,  if  some  minds  should 
differ  as  to  this,  the  judge,  I  think,  was  right  in  submitting  the 
question  to  the  jury.  If  the  defmdant  had  been  bound  by  any 
law,  or  by  public  duty,  to  or  order  that  discharge  of  musketry, 
probably  what  was  done  by  way  of  precaution  would  haye  been 
ail  that  military  usage  required ;  but  tiiere  was  no  such  law,  and 
he  was  under  no  such  duty. 

I  do  net  think  any  fault  is  justly  imputable  to  the  plaintiff 
in  being  where  she  was.  There  was  no  evidence  that  she  knew 
that  musket  balls  had  been  in  the  possession  of  any  of  themen^ 
or  eren  that  they  intended  to  fire  at  all.  She  was  impliedly  per- 
mitted by  tlie  defendant  to  be  at  the  place  where  she  was,  and 
die  was  not  bound  to  suspect  that  any  thing  would  be  done  to 
endanger  her  life  or  limbs. 

We  have  nothing  to  do  With  the  amount  of  the  verdict;  but 
I  cannot  refrain  from  expressing  my  approval  of  its  modera- 
tion. A  very  large  amount  was  claimed  in  the  complaint, 
which  may  well  have  justified  the  defendant  in  contesting,  and 
we  doubt  not  but  that  the  appeal  was  brought  with  a  view  of 
having  an  interesting  point  of  law  settled  by  the  court  of  final 
appeal    The  judgment  must  be  affirmed. 

A  majority  of  the  judges  concurred. 

Judgment  affirmed. 
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December.  1865. 

One  wbo  wins  firota  a  elerk»  by  gaming,  the  money  of  Lis  employer,  is 
liable  to  ih^  employer  in  an  action  for  money  bad  and  receiyed. 

Wbere  one  tedetVeS  Uie  money  of  another,  and  has  not  the  right  consoien- 
tlooaly  to  retain  it«  the  law  implies  privitjr,  and  a  promise  to  repay  * 

Mark  Oausidiere  sued  George  W.  Beers  in  the  New  York 

•  Othetwiee  If  leeeived  aader  an  adverse  elaim  of  right.    87  2f.T.9^i 
41  Id.  450. 
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common  pleas,  torecoyer  money  of  the  plaintiff's,  alleged  to 
have  been  lost  by  one  Eugene  Delonne,  a  clerk  in  his  employ- 
ment, at  a  gambling  table,  of  which  the  defendant  was  the 
proprietor. 

The  complaint  alleged  that  on  diyers  days  between  April 
26  and  Jidy  3,  1857,  one  Engeno  Delonne,  a  clerk  of  the 
plaintiff,  unlawftilly  lost  at  play,  and  the  defendant  won  at  play 
and  receiTed  from  Delonne,  certain  bank  notes  or  bills  and 
moneys,  the  property  of  the  plaintiff;  and  that  Delonne  neyer 
had  or  receiTcd  from  the  defendant,  and  the  defendant  nexer 
gave  him,  any  value  or  valuable  consideration  therefor.  That 
tixe  plaintiff  demanded  all  such  bank  notes,  bills  and  moneys 
from  the  defendant,  who  refused  to  deliver  the  same  to  him, 
but  wrongftilly  retained  the  same.  The  answer  denied  all  the 
allegations  of  the  complaint  At  the  trial,  the  defendant  moved 
to  dismiss  the  complaint,  upon  the  ground  that  to  recover 
money  won  at  play  by  any  person  no  action  could  be  main- 
tained but  by  the  loser,  and  that  such  action  by  the  loser  was 
founded  solely  on  the  statute  against  ^  betting  and  gaming.* 
The  motion  was  denied,  and  the  defendant  excepted. 

The  plaintiff  then  proved  that  tlie  defendant  kept  a  gambling 
house,  92  Prince-street,  in  the  city  of  New  York.  That  De- 
lonne, a  clerk  in  the  employment  of  the  plaintifl^  was  intrusted 
at  different  times  with  the  money  of  the  plaintiff  in  the  trans- 
action of  his  business,  including,  at  one  time,  four  hundred 
and  seventy-six  dollars  to  pay  a  note,  with  which  money  he 
played  the  game  of  faro  with  the  defendant,  at  his  house,  be- 
tween April  27  and  July  2, 1357,  and  lost  to  the  defendant  in 
all  amounting  to  the  sum  of  five  hundred  and  eighty-seven 
dollars.  He  played  with  the  defendant,  and  generally  the  de- 
fendant was  present,  and  heard  it  stated  in  the  presence  and 
hearing  of  the  defendant  that  lie  was  the  proprietor  and  kepi 
the  house.  It  was  also  proved  that  before  the  commencement 
of  the  action,  the  money  was  demanded  of  the  defendant  in  bi^ 
half  of  the  plaintiff,  and  payment  reftiaed.  The  defendant  of- 
fered no  evidence,  but  at  the  close  of  the  plaintiff'a  evidence 
renewed  his  motion  to  dismiss  the  complain^  whidi  was  again 
denied.    Judgment  was  thereupon  rendered  for  the  pbrntil^ 
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which  was  afterwards  aflSrmed  by  the  court  at  general  term, 
and  the  defendant  appealed  to  this  court. 

James  E,  Beers,  for  defendant,  appellant; — Insisted  that 
the  action  could  only  be  sustained  on  the  statute,  citing  Per- 
kins V.  Savage,  15  Wend.  412 ;  Yates  v.  Foot,  12  Johns.  1 ;  Mc- 
Keon  t;.  Caherty,  3  Wend.  495 ;  Brown  v.  Harmon,  21  Barb.  510 ; 
1  N.  Y.  (1  C<nnst.)  392 ;  SchroeppeU  v.  Coming,  2  /A  132 ;  2  -B. 
&  4  ed*  72,  §  9 ;  73,  §  14.  That  gaming  is  not  illegal  at  com* 
mon  law;  Burn^s  Justice,  tit  Qaming;  1  BoutK  Ifist.  510. 

John  B.  Reynolds,  for  plaintiff,  respondent ; — ^Insisted  that 
independent  of  the  statute  the  action  lay;  citing  Clark  v. 
Johnson,  Lofft,  756 ;  Mason  t;.  Waite,  17  Mass.  563 ;  Bamham 
V.  Fisher,  25  Verm.  514 ;  Ruckman  v.  Pitcher,  20  N.  Y.  (6 
Smith)  9 ;  Meech  v.  Stoner,  19  N.  Y.  26 ;  Story  on  Ag.  §§ 
435-7.  That  the  plaintiff,  not  being  in  pari  delicto,  might 
recover ;  Meech  v.  Stoner,  above  ;  Story  on  Ag.y  above  j  Clark 
V.  Shee,  Cowp.  197 ;  Taylor  v.  Plumer,  3  Maule  &  S.  562.  That 
the  action  would  lie  on  the  statute ;  Meech  v.  Stoner,  and  Buck- 
man  V.  Pitcher,  aiove. 

By  the  Coubt. — Bbown,  J.  [After  stating  the  facts.] — 
Meech  v.  Stoner,  19  N.  Y.  26,  determines  that  money  lost  in 
gaming  is  assignable  as  other  choses  in  action,  and  the  right 
to  prosecute  given  to  the  losing  party  is  not  a  mere  personal 
privilege  which  is  unavailable  by  any  one  to  whom  he  may 
have  transferred  the  claim.  The  principle  upon  which  the  de- 
cision rests  is,  that  the  transaction  is  utterly  void,  and  the  win- 
ner obtains  thereby  no  title  in  himself  to  the  money  won ;  but 
the  inability  of  the  loser  to  recover  the  money  back  is  based 
upon  another  mijcim  of  the  common  law,  which  withholds  re- 
medial process  fVom  the  offending  parties,  and  when  both  are 
equally  guilty,  the  better  condition  is  that  of  the  defendant. 
The  learned  judge  who  delivsred  the  opinion,  thinks  section 
14  of  the  statute,  which  literally  gives  the  right  of  action  to 
the  loser,  if  exercised  within  a  given  time,  does  not  so  much 
create  a  right  of  action  as  it  removes  an  obstacle  which  the 
oommon  law  placed  in  the  way  of  his  recov<;ry.    He  quotes  in 
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rapport  of  his  (qpinion.  Tamer  «.  Warren,  2  Strmmft,  1VS% 
where  it  was  held  the  acti<m  giwen  by  the  ituiitie  of  Anne 
not  in  the  nature  of  a  penal  action,  becans?  the  defendant 
debtor  to  the  plaintiff  Also,  Bonea  r.  Booth,  2  W:  jBfadb. 
1226,  where  it  was  obaerred,  ^  the  itatute  makea  the  wiBBiBf 
ten  pounds  at  any  one  time  or  sitting,  a  nullity,  and  tlieiclaie^ 
gives  the  loser  an  action  to  reoorer  back  what  ataD  propedj 
continues  to  be  his  own  money.^  Also,  Brandon  wl  I^ate,  2  H* 
Blacks.  308,  where  the  loser  became  bankrupt,  and  his  as- 
signees were  allowed  to  rooover  back  the  money  Joat  aa  a  part 
of  his  estate.  Had  the  money  lost  in  the  present  case  been  die 
proper  money  of  Delonne,  tiie  cases  referred  to  show  that  the 
winner  obtained  no  title  as  against  the  loser,  or  those  Haimiag 
as  his  assignees  or  creditors,  but  the  same  would  atill  haTS  re- 
mained the  money  of  the  latter  to  be  recorered  in  the  aetkm  for 
money  had  and  receired. 

It  remains  to  consider  what  are  the  relations  of  the  plaintiff 
to  the  defendant  in  respect  of  this  money,  and  wheth»'  they 
are  such  as  give  him  a  right  of  action  to  recoTer  back  what  was 
undoubtedly  his  own. 

The  plaintiff  was  not  known  to  the  defendant  in  the  transae* 
tion  by  which  the  money  changed  hands.  He  did  not  desl 
with  the  plaintiff  nor  was  he  aware  that  the  money  which  he 
won  from  Delonne  was  the  money  of  the  plaintiff  until  just 
before  the  commencement  of  the  action.  There  was  no  actual 
privity  between  theuL  In  order  to  maintain  the  common 
count  for  money  bad  and  received,  however,  it  is  not  always 
necessary  there  should  have  been  an  ^qiress  privity  of  contcaot 
between  the  plaintiff  and  the  defendant  There  need  be  no 
privity  of  contract  except  that  which  results  ih>m  one  man 
having  another's  money,  which  he  has  not  a  right,  conscien- 
tiously,  to  retain.  CInL  on  Oonf.  605,  S  ed.  The  defendant 
has  obtained  the  plaintiff's  money  by  a  process  condemned  bj 
law  as  illegal  and  unjust,  and  can  have  no  oonsoientioQS  cr 
equitable  claim  to  retain  it  He  parted  with  nothing  when  he 
received  it,  and  should  he  restore  it  to  the  true  owner,  he  is 
no  worse  off  than  he  was  before  the  transaction  with  Delonna 
The  most  favorable  point  of  view  in  which  he  can  be  regarded  is 
that  of  one  who  has  accidentally  found  the  money  of  anotfaer» 
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whicli  he  is  bound,  upon  the  plainest  rules  of  moFalitj,  to  re^ 
store.  This  yiew  is  in  conformity  with  the  principle  alluded 
to  in  Pierce  v.  Crafts,  12  Johns,  90,  where  it  is  said :  "  It  is  hot 
true  that  the  action  for  money  had  and  receiyed  can  only  be 
grounded  on  priyity  of  contract.  It  lies  against  the  finder  of 
money  lost  It  is  the  proper  action  to  recoyer  money  obtained 
by  Hraud  and  deceit"  In  Bapalje  t;.  Emory,  2  DalL  51,  54,  it 
is  said  that  priyity  of  contract  is  essential  to  maintain  the  ac- 
tion for  money  had  and  receiyed,  with  this  qualification,  '^un- 
less there  has  been  mala  fides,  that  is,  an  unjust  receipt  of  the 
money,  or  at  least  a  receipt  of  it  without  a  yaluable  considera- 
tion." Mason  r.  Waite,  17  Mass.  503,  was  quite  like  the  pres- 
ent case.  The  plaintiff  deliyered  to  one  Sargent,  a  carrier  or 
stage  driyer,  between  Gloucester  and  Boston,  one  hundred  and 
fifty  dollars  in  bank-bills  to  carry  to  Doston,  put  up  by  them- 
iielyes  in  a  separate  parcel  The  defendant  and  another  k^  i^ 
faro  table  at  the  latter  place,  where  the  money,  together  wi:tti 
the  money  of  others,  was  lost  to  the  defendant  and  the  other 
owner  of  the  table.  The  jury  found  a  yerdict  for  the  plaintiff, 
which  the  court  refused  to  set  aside,  at  the  same  time  saying : 
^  As  to  any  want  of  priyity  or  any  implied  promise,  the  law 
seems  to  be  that  where  one  receiyes  the  money  of  another  and 
has  not  a  right  conscientiously  to  retain  it,  the  law  implies  a 
promise  that  he  will  pay  it  oyer.''  In  Calland  v.  Loyd,  6  Mess. 
(£*  W.  2G»  the  plaintiff  gaye  his  wife  a  sum  of  money  to  tab 
care  of  for  him.  Without  the  plaintiff's  knowledge  she  took 
part  of  the  money,  a  fifty  pound  Bank  of  England  note,  anA 
deposited  it  in  the  defendajits'  hands  in  the  name  of  her  infant 
son  by  a  former  marriage,  taking  a  receipt  in  his  name,  bearing 
interest  When  the  plaintiff  disooyered  the  fi&ct,  he  demanded 
the  money  from  the  defendants,  which  they  refused  to'iNiy,  and 
he  then  brought  t^is  action  to  recover  it  The  defendants 
contended  that  haying  receiyed  the  aaoney  upon  a  contract 
with  another,  the  plaintiff  coold  not  njaayer  it  as  money  re- 
ceiyed for  his  use.  The  judge  thought  otherwise,  and  a  yerdict 
was  found  for  the  plaintiff,  which  the  court  were  aflerward 
moyed  to  set  aside  and  refused,  holding  that  there  was  no  con- 
tract with  another  person  to  bind  the  defendants;  that  the 
Tiife  was  not  the  agi'ut  of  the  husband,  nor  had  she  any  right 
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to  make  a  deposit  for  the  infant  vho  could  give  her  no  author- 
ity. These  authorities  seem  to  me  to  he  decisive  of  the  rule, 
that  where  one  receives  the  money  of  another,  and  has  not  the 
right  conscientiously  to  retain  it,  a  privity  between  the  true 
owner  and  the  receiver  will  be  implied  as  well  as  a  promise  to 
repay  it 
The.  judgment  of  the  common  pleas  should  be  aflSrmed. 

All  the  judges  concurred,  except  Potteb,  J^  abaent 
Judgment  affirmed,  with  costs,  and  ten  per  cenf.  damages. 


CHAMBEBLIN  v.  PBIOB. 

SeptemlMr,  1886. 

A  silent  partner  who  did  not  know,  nor  moviime  to  know,  as  to  the  truth 
of  a  statement  of  the  condition  of  the  firm  made  hj  one  of  his  copart- 
ners, to  a  person  who  purchased  an  interest  in  the  firm  on  the  fkith 
of  sach  statement, — Held,  not  liable  for  damages  to  saeh  person  arising 
from  fraad  in  the  statement  * 

The  rule  that  this  coart  will  not  reverse  on  questions  of  fact, — re- 
Iterated. 

William  B.  Ohamberlin  sued  Henry  Prior  (for  whom,  on  hia 
death,  Horace  Prior  and  Henry  Prior,  his  executors,  were 
substituted),  in  the  supreme  court,  to  recover  damages  arising 
frqm  alleged  fraudulent  representations  made  by  Henry  Prior 
to  plaintifil 

In  November,  1858,  plaintiff  applied  to  Henry  Prior,  de- 
siring to  purchase  his  interest  in  the  firm  of  Prior,  Hol- 
eomb  &  Co^  doing  business  in  New  York;  and  Heniy 
Piior,  who  was  a  dormdnt  partner,  unacquainted  *  with  the 
details  of  the  business  or  the  financial  condition  of  the  firm, 
referred  plaintiff  for  information  to  the  books  of  the  firm,  and 
to  Mr.  Holcomb,  who  kept  theuL  Mr.  Hoteomb,  however,  re- 
fused to  allow  the  books  to  be  examined,  but  made  for  plaintiff 
a  statement  of  the  financial  standing  of  the  firm.  This  state- 
ment was  false,  and  under-rated  the  debts  of  the  firm.    Both 

*  See  Marfib  v.  Falker,  40  iV  F.  562 ;  Chester  e.  OHnstock^  /1 675,  note  ; 
afflrming  6  Bobi,  1. 
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plaintiff  and  Henry  Prior,  however,  belicyed  the  statement  to  he 
true;  and  on  Noyember  20,  1858,  plaintiff  pnrchased  the 
interest  of  Henry  Prior  in  the  partnerdiip  for  about  two  thou- 
sand two  hundred  dollars,  and  Henry  Prior  made  a  bill  of  sale 
to  plaintiff,  into  which  was  incorporated  the  statement  drawn.  | 
np  by  Holcomb,  but  immediately  following  it  were  the  words-r 
''And  reference  is  hereby  made  to  the  books  of  the  firm  of 
H.  P.  &  Co^  for  a  more  Aill  and  complete  description.^'  In 
February,  18G0,  the  firm  failed,  aud  in  1863  this  suit  wag. 
broaght  to  recoyer  damages  to  plaintiff  arising  from  the  falsity 
of  the  statement  drawn  up  by  Holcomb,  and  for  which,  it  was' 
ttfgcd,  Henry  Prior  was  liable.  The  referee  haying  found  the 
facts  aa  aboye  stated,  reported  in  fayor  of  defendant;  and 
judgment  was  entered  on  his  report 

The  tupreme  court y  at  general  term,  refused  to  disturb  the 
conclusions  of  fact  as  found  by  the  referee,  and  also  held  that 
whatever  adoption  of  the  statement  drawn  up  by  Holcomb 
could  be  fixed  on  Henry  Prior  from  his  haying  incorporated  it 
in  his  bill  of  sale,  was  qualified  and  avoided  by  the  ftuiher  ref^ 
erence  to  the  books  of  the  firm ;  and  that  the  statement  was 
not  therefore  firaudulcnt  on  the  part  of  Henry  Prior,  although 
false  in  fact    Plaintiff  appealed  to  this  court 

J.  D.  H.  Chamherliiij  for  plaintiff,  appellant ; — ^Insisted  that  the 
conclusions  of  fact  of  the  referee  were  contrary  to  the  undisputed 
evidence,  and  that  this  was  error  of  law  which  could  be  reviewed 
by  the  court,— cited.  Brown  v.  Penfield,  24  Haw.  Pr.  64 ;  Buck* 
ingbam  t;.  Payne,  36  Barb.  81 ;  22  How.  Pr.  431 ;  20  Barb.  64T. 
That  Holcomb  was  the  agent  of  Henry  Prior  for  the  purpose 
of  giving  information  to  plaintiff  of  the  condition  of  the  firm; 
Poky  on  Agency ^  part  1,  ch.  1 ;  2  Kent  Com.  612 ;  Gladstone  «u 
King,  lM.S8.Zb\  Jellrej  v.  Bigelow,  13  Wend.  521 ;  Heim 
V.  Mill,  13  Ves.  120 ;  Warrick  t;.  Warrick,  3  Atk.  294 ;  Bank  of  , 
U.  a  t;.  Davis,  1  Hitty  451 ;  Sandford  t;.  Handy,  23  Wend.  260; 
Ohnsted  v.  Hotailing,  1  Hill,  317. 

WHliam  W.  Ooodrich,  for  defendants,  respondents. — ^That 
Henry  Prior  was  not  responsible  for  statements  made  by  Hoi* 
oomb,  dited,  K.  Y.  Life  &  Trust  Ca  t^.  Beebe,  7  N.  Y.  864; 
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Vtil  V.  Jndson,  4  E.  D.  Smiih,  165 ;  Soott  v.  McOniih,  7  Bark 
{3 ;  Oibson  v.  Colt,  7  John$.  390.  That  by  waiting  fiye  yean 
after  he  became  a  member  of  the  firm  before  bringing  soity  he 
waiyed  his  right;  2  Potb.  Cknii.  278, 4  ed. ;  Norton  v.  Yonng, 
Z'i3reenL  30 ;  Hont  v.  Silk,  5  Eaai^  449 ;  Maason  v.  Boret^  1 
M)mi.  G9 ;  Campbell  v.  Fleming,  1  Ad.  d  JS.  40. 

MoBOAK,  J. — The  questions  litigated  on  the  trial  were  main- 
Ij  questions  of  fact  The  plaintiflTs  counsel  requested  the  rrf- 
eree  to  find  yarious  propositions  of  tsyot,  some  of  which  may 
haye  been  supported  by  the  eyidence,  but  I  do  not  understand 
that  we  are  at  liberty  to  examine  the  eyidence  in  detail  with  a 
view  of  deciding  whether  the  referee  erred  in  his  refusal  to  find 
certain  facts ;  although  we  should  come  to  the  conclusion  that 
his  omission  to  do  so  arose  out  of  an  entil^e  misapprehension  of 
^e  eyidence.  The  repwt  of  the  referee,  so  far  as  it  inyolyes 
questions  of  fiM^t,  is  not  open  to  reyiew  in  this  court  We  can- 
not say  that  any  facts  are  established  by  the  eyidence  except 
auch  as  are  found  by  tiie  tetene.  It  is  said  by  the  appellant's 
oounsel  that  the  referee  utterly  discarded  the  eyidence  and  came 
to  a  wrong  result  upon  the  undisputed  facts  of  the  case.  This 
he  thinks  was  an  error  in  the  law.  It  was,  doubtless,  compe- 
tent for  the  supreme  court  to  reyerse  the  judgment  and  award 
a  new  trial  upon  such  a  theory  of  the  case.  That  court  has 
sinihority  to  examine  and  pass  upon  the  fiu^ts  as  well  as  the 
law;  while  this  court  can  only}>ass  upon  the  law.  Hoyti^ 
Thompson,  19  N.  Y.  207;  Griffin  v.  Marquardt,  17  /eZ.  28 ;  & 
0«  again,  21  Id.  121 ;  Oady  v.  Allen,  18  Id.  573.  We  must  take 
tiie  statement  of  fiacts  as  we  find  it  in  the  record. 

It  is  claimed,  howeyer,  by  the  appellant's  oounsel,  that|  upon 
the  fisMsts  found  by  the  rderee,  the  plaintiff  was  entitled  to  judg- 
ment The  ground  of  this  claim  is,  that  Henry  Prior  repre- 
sented the  financial  condition  of  the  firm  to  be  different  {h)m 
what  he  knew  it  to  be ;  or,  at  least,  that  he  affirmed  that  to  be 
triie  of  which  he  knew  nothing. 

I  think  the  report  of  the  referee  plainly  shows  ihat  the  state* 
ments  contained  in  the  schedule  made  out  by  Holccmib  were 
essentially  untrue ;  and  if  these  statements  are  to  be  regarded 
aa  those  of  Honry  Prior,  upon  which  the  plaintiff  relied  before 
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making  his  purdxase,  the  alleged  frand  wonld  probably  be  sufR^ 
ciently  proyed. 

While  it  may  be  admitted  ihat  the  eridenoe  would  haye  jus- 
tified the  referee  in  finding  such  a  state  of  &ct8y  nothing  of  Uie 
kind  can  be  gathered  from  his  report  On  the  contrary,  it  ia 
stated  in  the  report  of  the  referee,  that  Henry  Prior  was  a 
ikrmcp  living  on  his  farm  on  Long  Island ;  that  he  took  no 
active  part  in  carrying  on  the  said  bnsinesa^  and  was  unac-. 
quaintcd  with  the  condition  of  the  same ;  and  that  he  himself  be- 
lieved in  the  truth  of  the  statements  made  by  Holcomb,  upon  the 
basis  of  which  the  trade  was  consummated.  There  is  no  ground, 
either  upon  the  evidence  or  upon  the  findings  of  &ct  by  the  ref- 
eree, to  charge  Henry  Prior  with  knowledge  of  the  pecuniary 
condition  of  (he  firm  of  Prior,  Holcomb  ft  Oa ;  nor  is  there  any 
finding  of  fact  that  he  assumed  to  know  its  condition,  or  that 
the  plaintiff  relied  upon  any  statements  mads  by  Henry  Prior 
in  relation  to  its  condition  before  the  purchase. 

There  is  no  error  in  law  which  would  justify  this  court  in 
reversing  the  jud|;ment 

I  think  <he  ju^ment  diould  be  affirmed,  with  costs. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


CHAMBERS  9.  CLEABWATES. 

September,  1804. 

AiBrBlng41iterft.  MO. 

Tkt  direcUon  to  levy  execution  upon  a  particular  subjset*  belag  aa  lad- 
dent  to  the  obtaininir  pajroent  of  tlie  debt  bj  le^  prooaM»  when  a 
partner  gives  such  direction  while  acting  in  the  collection  of  a  debt  dns 
the  partnership,  the  presumption  is  that  he  had  the  countenance  and 
assent  of  the  other  partner  ,**  and  both  are  presuraptlvely  liable  for  the 
trespass,  if  the  lerj  is  wrca^fnl, 

A  jttdgmeni,  attempted  to  l>e  rendered  hy  a  judge*  who  is  diaqaallied  bj 
mason  of  consauj^uinity  with  one  of  the  parties,  is  utterly  void^  and  in- 
capable of  being  made  good  by  any  omission,  waiver,  or  consent.   . 

*C'(miiiaro  Brainard  v.  Dunning,' SO  y,  F.  ?11 ;  and  Armstrong  v.  Da- 
U  10  p.  8  «>f  this  volume.  * 
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Andries  Schoonmaker  (for  whom,  on  his  death  pending  the 
action,  George  ChamberSy  executor,  was  sabstitnted),  sued 
Charles  H.  Clearwater  and  Silas  Wood,  for  damages;  for 
conversion  of  a  wagon,  horses,  &c.  One  Boosa  formerly 
owned  the  articles,  and  mortgaged  them  to  Schoonmaker, 
in  December,  1851,  to  secure  one  hundred  and  seyenty-fiye 
dollars,  payable  September  1, 1852,  with  interest  The  mort- 
gage centred  the  usual  danger  clause,  giving  the  mortgagee 
'a  right  to  take  and  sell  the  articles,  if  at  any  time  he  should 
deem  himself  insecure.  Schoonmaker,  plaintiff's  testator,  claimed 
the  articles  under  this  mortgage. 

'  The  defendants  had  levied  on  the  articles  under  a  judgment 
against  Roosa.  The  validity  of  this  judgment  was  the  main 
question  involved  in  the  present  action. 

The  present  defendants  were  partners  in  business,  keeping 
a  store  at  High  Falls,  Ulster  county.  In  1852  they  hod  recov- 
ered the  judgment  in  question  by  suing  Boosa  before  a  justice 
of  the  peace,  James  H.  Elmendorf.  Elmendorf  was  a  first 
cousin  of  Wood ;  and  a  second  cousin  of  Clearwater.  It  did 
not  appear  that  any  objection- on  that  scorerwas*  made  in  the 
suit  before  ElmendorC  The  summons  which  Elmendorf  issued 
in  that  suit  was  personally  served,  both  parties  appeared  and 
consented  to  an  adjournment,  and  on  the  adjourned  day,  they 
appeared  and  the  cause  was  tried.  Elmendorf  gave  judgment 
against  Roosa,  and  issued  an  execution  which  he  handed  to 
Clearwater,  and  Clearwater  gave  it  to  the  constable  with  in- 
structions to  levy  on  the  articles  mentioned  in  the  mort- 
gage. 

These  facts  having  been  proved  on  the  trial  of  this  action, 
defendants'  counsel  moved  for  the  discharge  of  Wood,  on  the 
ground  that  it  was  not  shown  that  he  personally  directed  the 
seizure,  but  the  motion  was  overruled.  A  motion  for  a  nonsuit 
was  also  overruled.  Some  evidence  was  given  by  defendants, 
but  is  not  material  to  the  decision.  A  verdict  for  the 
plaintiff  was  given  by  direction  of  the  court,  and  defendants 
f  excepted. 

I     The  supreme  court,  at  general  term,  on  appeal,  held  that  the 
I  Judgment  tji^  the  justtce  was  absolutely  void,  and  that  the  other 
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objections  were  nntenable,  and  affirmed  the  judgment    (Re- 
ported in  41  Barb.  200.) 
Defendants  appealed. 

Mr.  Hardenturghy  for  defendants,  appellants ; — ^As  to  point 
•iliat  judgment  was  merely  voidable  and  could  not  be  questioned 
by  a  stranger,  cited.  Paddock  v.  Wells,  2  Barb.  Clh.  331 ;  %  R.8. 
'275,  §  2 ;  Lamoure  v.  Caryl,  4  Dm.  370 ;  Willoughby  v.  Jenks, 
20  Wend.  06 ;  Eoon  t;.  Mazuzan,  G  Hilly  44 ;  Hard  v.  Shipman, 
C  Barb.  G21 ;  Lynch  v.  Liyingston,  8  Id.  463 ;  Tiffany  t;.  Gil- 
bert, 4  Id.  320 ;  Oakley  i;.  AspinwaU,  3  N.  Y.  547.  As  to  Wood^a 
liability,  Fox  t;.  Jackson,  8  Barb.  355 ;  Gold  v.  Bissell,  1  Wend. 
216 ;  Oakley  v.  AspinwaU,  above. 

T.  li.  Westbrooky  for  plaintiff,  respondent,  respondent; — 
Beside  cases  referred  to  in  the  opinion,  cited.  Post  t^.  Black,  5 
Den.  GC ;  Conyerse  i;.  McArthur,  17  Barb.  410 ;  Baldwin  v.  The 
same,  Id.  415.  And  as  to  the  partner's  liability  for  a  tort, 
i^arg  on  Partn.  §§  1G6,  1G7 ;  Hawkins  v.  Appleby,  2  Sandf. 
421 ;  Locke  v.  Sterns,  1  Mete  (Mass.)  5G3 ;  How  v.  McCoughan, 
3  Miss.  (3  Geo.)  17,  50;  CoUyer  on  Parth.  457. 

• 

By  the  Court. — Dbkio,  Ch.  J.— I  am  of  opinion  that  the 
evidence  was  sufficient  to  make  out  a  prima  facie  case  against 
both  the  defendants,  so  fur  as  related  to  the  question  of  the  seiz- 
ure of  the  property.  The  defendants  were  both  active  in  ob- 
taining the  judgment  against  Boosa,  and  although  Clearwater 
alone  gave  the  direction  for  seizing  the  horses  and  wagon,  ho 
should  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
to  have  been  acting  in  conjunction  with  the  other  defendant  in 
a  common  enterprise  of  collecting  their  joint  debt  by  a  seizund 
of  the  property  in  question.  Although  the  commission  of  a 
trespass  was  not  within  the  scope  of  the  partnership  enterprise, 
the  coUection  of  the  joint  debt  was  a  part  of  that  business.  The 
direction  to  levy  the  execution  upon  a  particular  subject  was'au 
incident  to  the  obt^^ining  payment  of  the  debt  by  legal  process, 
and  when  one  of  the  partners  was  found  acting  in  that  under- 
^  taking,  the  presumption  is  that  he  had  the  countenance  and  as- 
cent of  the  other  partner. 
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The  plaintiffs  mortga^  being  th^  earlier  title,  would  hare 
enabled  the  plaintiff  to  recoTer,  unless  it  was  shown  to  be 
fraudulent  There  wai  no  eyidenco  of  fraud  except  the  re- 
leasing of  possession  by  the  mortgagor^  but  the  eyidence  offered 
ond  excluded  would  have  had  a  tendency  in  that  direction,  and 
s^uld  haye  been  receiyed  if  the  del'endants  were  in  a  position 
to  justify,  as  judgment  creditors  to  Boosa. 

This  brings  up  the  question  principallj  argued,  whether  the 
Justice's  judgment  was  yoid  on  account  of  the  relationship  be- 
tlneen  the  justice  and  plainti£b  in  the  action  in  which  it  wibs 
recoyercd.  If  it  was  erroneous  merely,  and  not  wholly  yoid,  it 
wclfuld  clothe  the  defendants  with  the  character  of  judgment 
creditors  of  Boosa,  and  enable  them,  to  contest  the  bonaj^&s  of 
plaintiff's  mortgage;  but  if  it  yoid,  defendants  would  bo  only 
creditors  at  large,  and  the  mortgage  lien  being  yalid  between 
the  parties,  the  defendants  would  be  trespassers  in  seizing  the 
property. 

The  statute  declares  that  ^'  no  judge  of  any  court  can  sit,  as 
6uch,  in  any  case  in  which  he  is  a  party,  or  in  which  he  is  in- 
tacbsted,  or  in  which  he  would  be  excluded  iVom  being  a  juror 
by  reason  of  consanguinity  or  affinity  to  either  of  the  parties.'' 
2  i?.  ^.  275,  §  2. 

It  is  not  denied  that  a  juror  who  was  first  cousin  to  one  of  the 
parties,  would  be  excluded  by  reason  of  consanguinity,  nor  that 
Justice  Elmendorf  erred  in  sitting  as  a  judge  in  the  action  be- 
tween the  defendants  and  Boosa. 

Aliments  haye  been  drawn  from  the  strong  language  em- 
jdoyed  by  the  legislature,  which  in  terms  positively  forbids  a 
judge,  in  the  position  which  Elmendorf  occupied,  irom  aitiing 
as  such  ;  from  which  it  is  reasonably  argued  that  where  he  at- 
tempts to  do  so  he  is  not  to  bo  reg^irded  as  possessing  a  judicial 
character,  but  as  being  only  a  private  individual,  and  that  the 
proceedings  ore  to  be  considered  coram  no)i  judicc  On  the  otbtf 
side  are  adduced  the  cases  of  judicial  acts  contrary  to  positiix) 
law,  which  are  yet  held  to  be  valid  when  produced  for  a  coUi^eial 
purpose,  and  impeachable  only  by  a  direct  proceeding,  in  which 
Ihey  are  subjec^ted  to  a  review. 

It  may  be  conceded  that,  if  there  were  no  more  direct  an-' 
thority,  the  present  question  might  involve  some  doubt    I  am 
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of  opinion  that  ifc  has  been  settled  by  authority  which  we  ore 
bound  to  follow. 

In  Oakley  v.  Aspinwall,  3  J\^.  T.  547,  one  of  the  then  judges  of 
this  court  was  found  to  have  taken  part  in  the  decision  of  that 
case  though  he  was  distantly  related  to  one  of  the  defendants. 
The  case  was  decided  by  the  concurring  vote  of  five  judges,  of 
whom  he  was  one.  The  party  to  whom  he  was  thu3  related 
was  shown  to  have  no  real  interest,  being  fiiUy  indemni- 
fied by  the  actual  parties  in  interest  to  the  litigation.  Se 
sat  in  the  case  at  the  request  of  the  other  party,  who  afterward 
questioned  the  judgment  on  the  ground  that  he  had  done  so. 
On  a  motion  to  vacate  the  judgment  and  the  remiiiiiur  on  that 
ground,  the  court  held  that  the  judgment  was  not  simply  er- 
roneous, but  utterly  void.  It  was  not  denied  but  that  the 
consent  would  have  cured  iho  error,  if  there  had  been  juris- 
diction ;  in  other  words,  if  it  were  only  error ;  but  it  was  con- 
sidered that  it  was  void  in  the  most  absolute  sense  which  can 
bo  expressed  by  that  term.  In  the  leading  opinion  prepared 
by  Judge  Hurlburt,  it  was  said :  "  The  exclusion  wrought  by 
it  [the  statute]  is  as  complete  as  is  in  the  nature  of  the  case 
jiosslblc.  The  judge  is  removed  firom  the  cause  and  from  the 
bcncli ;  or  if  ho  will  occupy  the  latter,  it  must  be  only  as  an  idk 
spectator  and  not  as  a  judge.  He  cannot  sit  as  such.  The  spirit 
and  Ihc  language  of  the  law  are  against  it" 

It  id  argued  that  the  occasion  upon  which  this  decision  wbs 
made  was  not  one  in  which  the  judgment  was  sought  to  be 
availed  of  collaterally,  as  in  the  present  case,  but  it  partook 
ralher  of  the  nature  of  a  review ;  and  that  is  truo.  But  the 
situation  of  the  question  was  the  same.  If  any  judgment  in 
which  the  disqualfiicd  judge  took  part  could  possibly  be  valid 
for  any  purpose,  that  judgment  could  have  been  sustained.  The 
consent  which  induced  and  procured  the  judge  to  sit  would 
have  made  the  judgment  perfectly  valid  if,  under  any  possible 
circumstaaces,  it  could  be  made  valid.  Mr.  Broom,  in  com- 
menting on  the  maxim,  ^'Consensus  tollit  crrorum,^  says,  "The 
maxim  is  essential  to  distinguish  a  proceeding  which  is  merely 
invgular  from  one  which  is  completely  defective  and  void.  In 
(he  Utter  case  the  proceeding  is  a  nullity  and  cannot  be  waived 
by  a::y  laches  or  subsequent  pricoeding  of  the  opposite  party." 
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The  reason,  upon  w^ch  judgments  palpably  illegal  and  erroneous 
will  yet  fitmish  a  justification  to  parties  excecuting  process  under 
them  and  will  be  held  yalid  in  all  collateral  proceedingSy  is  that 
the  party  affected  by  them  has  waived  his  rights*  The  waiyer, 
in  most  cases  of  this  kind,  is  tacit,  and  consists  in  an  omission 
to  appeal  or  bring  a  writ  of  error.  The  defendant  is,  therefore, 
held  to  haye  consented  that  the  judgment  may  stand.  But  if, 
when  he  expressly  consents,  by  his  counsel,  in  the  most  formal 
and  authentic  manner,  it  is  yet  not  held  yalid,  the  matter 
must  be  one  in  which  no  consent  will  ayaiL  It  must,  in  short, 
be  yoid ;  and  this  court  must  be  held  to  haye  determined,  iu 
the  case  referred  to,  that  a  judgment  attempted  to  bo  rendered 
by  a  judge,  who  is  disqualfiied  by  reason  of  consanguinity  with 
one  of  the  parties,  is  yoid  in  the  most  extreme  sense  known  to  th^ 
law,  and,  therefore,  entirely  incapable  of  being  made  good  by 
any  omission,  waiyer,  or  express  consent  I  Uiink  this  is  so, 
upon  principle  as  well  as  authority.  If  onc»  wiie  has  not  just  pre- 
tense of  possessing  the  character  of  a  judge,  should  summon  a 
party  before  him  at  the  instance  of  another,  and  assume  to  rend?r 
a  judgment  between  the  parties,  no  one  would  insist  that  it  woulil 
be  yalid  for  any  purpose.  It  would,  of  course,  be  utterly  yoid; 
and  would  furnish  no  justification  to  any  one.  If  it  be  true,  as 
I  think  it  is,  and  as  the  judge  who  sat  on  the  motion  in  Oak- 
ley V.  AspinwaH  decided,  that  one  prohibited  by  the  statute  from 
sitting  as  a  judge,  is  to  be  regarded  as  not  being  a  judge  at  all, 
nor  entitled  to  occupy  the  bench  under  any  circumstances,  ex- 
cept OS  a  spectator,  it  is  the  same  thing  as  though  he  had  never 
Ix^n  raised  to  the  judicial  office.  His  being  entitled  to  sit  as  a 
judge  in  cases  to  which  the  disqualification  did  not  apply  wouU 
not  aid  him  in  any  degree  in  cases  to  which  the  disqualification 
attached. 

Chief  Judge  Bboksok  dissented  from  the  order  made  in  Oak- 
ley  V.  Aspinwall;  and  it  generally  detracts  somewhat  from  the 
confidence  we  feel  in  a  judgment,  that  it  &{led  to  secure  the 
approval  of  that  eminent  and  accurate  judicial  officer.  But  his 
dissent  was  placed  in  some  degree,  if  not  entirely,  upon  the 
distinction  between  a  court  of  superior  and  one  of  inferior  jari«- 
diciion.  I  do  not  understand  him  to  have  questioned  the  oor> 
rcciness  ijf  the  cases  of  Edwards  v.  Bussell,  51  Wend.  63;  or 
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Foot  V.  Morgan,  1  HiUy  654  In  the  first  of  these  cases  it  was 
declared  by  the  court,  and  in  the  other  it  was  expressly  adjudged, 
that  a  judgment  rendered  under  the  circumstances  of  the  one 
under  consideration  was  roid.  In  the  last  case  the  judgment 
was  ofTered  as  a  set-off  in  a  subsequent  suit  between  the 
parties.  The  chief  judge,  1  am  confident,  proceeded  on  the 
distinction  referred  to,  and  he  would  no^  I  think,  hare 
hesitated  to  pronounce  the  judgment  before  Justice  Elmen- 
dorf  Yoid. 

It  has  been  suggested  that  the  decision  of  the  motion,  in 
Oakley  v.  Aspinwall,  was  not  itself  made  by  a  competent  num- 
ber of  judges.  But  this  is  a  mistake.  Only  seven  judges  took 
part  in  deciding  the  motion,  Judge  Taylor  not  haring  heard 
the  argument  The  law  did  not  then,  as  it  now  does,  require 
fire  judges  to  concur  in  the  decision.  The  legislature  had  de- 
clared six  to  be  a  quorum,  and  a  majority  of  a  quorum  was  then 
competent  to  gire  a  judgment 

I  am  in  favor  of  affirming  the  judgment  appealed  firom. 

All  the  judges  concurred^  except  H.  B.  Seldek,  J.,  who  was 
absent 

Judgment  affirmed,  with  co8t& 


CITY  BUILDING  AND  LOAN  COMPANY  v.  PATTY. 

December,  1867. 

Where  the  case  OQntaina  no  finding  of  facts,  an  appeal  to  the  court  of 
appeals  ia  not  entitled  to  be  heard. 

A  bond  and  mortgage  given  to  a  building  aaoociation  ia  not  usurioua  he- 
cause  it  requires  the  payment  of  interest  on  the  whole  principal,  and 
also  the  monthly  redaction  of  the  principal  by  the  payment  of  Install- 
moQts,  which  installments  are  to  be  made  a  fund  to  be  dirided  among 
the  members  of  the  association. 

Building  associations  fonned  under  the  act  of  1861  ha^  implied  power  to 
rtsenre  interest  upon  loans  made  by  them. 

The  0i<7  Building  and  Loan  Company  of  BoflUo  nied 
Oeorge  L  Fatty  and  others,  to  foreclose  a  mortgage  gifen 
by  defendant  Fatty,  and  wife,  to  the  plaintifll 

The  plaintiff,  a  coiporatlon  oiganixed  under  In  1861,  a  IXt, 
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wa8  an  association  of  persons  under  a  mntnal  agreement  to 
oontoibute  regularly  to  a  common  fund,  sums  of  money  pro- 
portionate to  the  interest  of  each  member  an  expressed  in  shares, 
until  the  fund  should  be  increased  sufficiently  todiyide  to  each 
member  the  numerical  amount  of  his  shares,  after  deducting 
oontingent  expenses  and  losses.  The  statute  and  articles  of 
association  empowered  the  association  to  advance  to  the  share- 
holders bidding  the  lai^^t  premium,  the  amount  of  the  ulti- 
mate Talue  of  his  shares. 

The  defendants,  being  the  owner  of  nine  shares,  of  two  hun- 
dred dollars  each,  by  purchase  from  Elijah  Ford,  an  original 
subscribing  member  of  the  association,  received  thereon  an  ad- 
vance of  one  thousand  three  hundred  and  forty-two  dollars, 
which  sum,  together  with  the  premium  bid  by  defendant,  made 
up  the  one  thousand  eight  hundred  dollars,  tiie  amount  of  the 
shares,  and  also  of  the  bond  and  mortgage,  which  the  defend- 
ants executed  to  the  plaintiff  upon  receiving  such  advance,  in 
accordance  with  the  statute  and  the  articles  of  association  of  the 
plaintiff 

The  cause  was  tried  by  the  court  without  a  jury,  and  seven 
hundred  and  fifty-six  dollars  and  eighty-eight  cents  found 
due  the  plaintiff;  for  which  sum  judgment  was  entered,  and 
affirmed  at  general  term.  The  defendant  appealed  to  this 
court 

liiley  Saundersy  for  defendant,  appellant 

C.  Beokioithy  for  plaintiff,  respondent, 

J.  M.  Parker,  J. — ^This  action  is  brought  to  fovedooe  .a 
mortgage  executed  to  the  plaintiff  by  Gkorge  L  Fatty  and 
Louisa  Fatty,  his  wife.  It  was  tried  at  a  qwdal  term  of  the 
superior  court  of  the  city  of  Buffalo,  and  resulted  in  a  decision 
in  favor  of  the  plaintiff,  upon  which  judgment  was  lenderodf 
which  the  general  term  of  that  court,  on  appeal,  affirmed.  Tfaie 
record  shows  no  findings  of  fact  by  the  special  term,  and  its 
only  conclusions  of  law  are  the  decision,  ^  that  there  is  due  to 
the  plaintiff,  on  the  bond  and  mortgage  mentioned  and  set 
forth  in  the  complaint,  the  sum  of  seven  hundred  and  flfty-siz 
dollars  and  eighty-eight  cents;''  and  the  direotion  that  ^ jvdg- 
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Inent  be  entered  for  a  foreclosure  sale,"  containing  the  ordinary 
proTisions  and  directions,  including  the  one  that,  if  the  moneys 
arising  from  the  sole  be  insufScient  to  pay  the  amount  due,  ftc^ 
**  the  defendant,  Oeorge  L.  Fatty,  who  is  personally  liable  for 
the  payment  of  the  debt  secured  by  the  bond  and  mortgage, 
pay  to  the  plaintiff  the  amount  of  such  deficiency,''  ftc.  Thene 
conclusions  and  decisions  were  excepted  to  by  the  defendant 

Inasmuch  as  the  appellant  has  failed  to  bring  before  this 
court  the  facts  of  the  case  in  the  only  way  authorized  by  the 
Code, — that  is,  by  the  findings  of  the  court  at  special  term 
{Code  of  Pro.  §  268,  subd.  2  and  3), — it  is  quite  impossible 
for  us  to  say  that  there  is  any  error  in  the  decision  of  the 
special  term. 

The  allegations  of  error  made  by  the  appellant's  counsel  in 
his  points  are,  that  the  loon  for  which  the  bond  and  mortgage 
were  given  were  usurious ;  that  the  plaintiff  had  no  corporate 
authority  to  exact  any  interest,  and  hence  the  act  of  loaning 
on  interest  was  uUra  vires  ;  that  the  bond  was  illegal  and  voi^ 
because  it  does  not  appear  that  the  adranoe  was  made  for  the 
objects  contemplated  by  the  act  under  which  the  plaintiff  be- 
came incorporated,  and  that  the  bond  was  both  usurious  and 
illegal,  because  neither  defendants  Fatty  nor  his  wife  were 
stockholders  in  the  association  when  the  loan  was  granted, 
and  therefore  the  loan  is  not  saved  from  being  usurious  by  the 
proyisions  of  the  act  on  that  subject 

It  is  manifest  that  all  these  objections  to  the  plaintiflTs  right 
to  a  judgment  in  its  fitror,  rest  upon  assumed  facts.  We  can- 
not go  into  an  examination  of  the  evidence  to  see  whether  the 
facts  necessary  to  sustain  the  objections  exist  Grant  v.  Morse, 
22  N.  Y.  323 ;  Cody  v.  Allen,  18  Id.  573 ;  Fhelps  v.  McDonald, 
26  Id.  82 ;  Leiand  v.  Cameron,  31  Id.  115. 

If  we  look  into  the  pleadings,  to  see  whether  the  necessary 
facts  on  which  to  raise  the  defendant's  objections  there  stand 
admitted,  we  find  that  no  fhcts  are  there  admitted.  The  an- 
swer contains  a  general  denial  of  all  the  allegationB  of  the 
complaint  Neither  is  there  any  defect  in  the  plaintifTs  case, 
as  stated  in  the  complaint,  which,  even  if  taken  as  it  there 
stands,  presents  any  obstacle  to  the  judgment  It  is  true,  as 
the  defendant's  couniiel  insists,  that  the  bond  therein  set  forth 
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requires  the  payment  of  seyen  per  cent  interest  on  the  whole 
principal  sum  of  one  thousand  eight  hundred  dolliu^  notwith- 
standing it  also  requires  the  monthly  reduction  of  such 
principal,  by  the  payment  of  installments  of  nine  dollars 
per  month.  But  these  payments  are  to  continue  only  ^un- 
til the  object  of  the  said  City  Building  and  Loan  Association, 
as  contemplated  in  and  by  its  articles  of  association,  should  be 
attained  and  accomplished'' — that  is,  until  the  fund  accumula- 
ted shall  amount  to  two  hundred  dollars  per  share,  wh^i  it  is 
to  be  returned  to  the  members  of  the  association.  The  money 
loaned,  therefore,  is  not  to  be  al)Solutely  repaid ;  and  the  re- 
quirement to  pay  interest  on  the  whole  principal,  after  it  shall 
hare  been  reduced  by  the  monthly  installments,  does  not  make 
the  bond  usurious.  There  is  nothing  in  the  complaint  showing 
how  nearly  the  defendant's  share,  or  the  whole  number  of  shares 
into  which  the  stock  of  the  association  was  divided,  was  paid 
up ;  and  consequently,  nothing  showing  but  that  two  hundred 
dollars  per  share  would  be  ready  to  be  returned  to  the  members 
entitled  to  it ;  and  thus  the  ^  object  contemplated  by  the  articles 
of  agreement  be  attained  and  accomplished,"  upon  the  pay- 
ment of  the  first  monthly  installment  required  by  the  bond. 

In  regard  to  the  objection,  that  the  loan  upon  interest  was 
beyond  the  corporate  authority  of  the  plaintiff,  we  find,  upon 
looking  into  the  act,  that  it  contemplates  the  making  of  loans 
to  members  of  the  association,  without  prohibiting  loans  upon 
interest  The  taking  of  interest  is  so  much  the  ordinary  inci-^ 
dent  to  a  loan,  that  the  authority  to  loan  implies  it,  and  it  was' 
not  an  act  uUra  vires  in  the  corporation  to  make  a  loan  on 
interest  The  other  objections,  resting  wholly  upon  fietcts  as- 
sumed, but  not  shown  to  exist,  must  also  fail  to  be  sustained. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  Bockbs,  J.,  absent 
HuiTT,  J.,  also  read  an  opinion  for  afflrmanoe. 
Judgment  affirmed,  with  costs. 
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CLABK  V.  BBOOKWAY. 

December,  1866. 

In  tbe  abeence  of  any  special  provision  to  the  contrary,  a  judgment  in  an 
action  against  a  debtor  and  the  receiver  of  his  estate,  establishing  a 
claim  against  the  debtor,  and  directing  the  receiver  to  pay  the  same, 
simply  determines  the  validly  of  the  claim,  and  does  not  give  it  prefer- 
ence over  other  debts. 

The  mle  that  the  title  of  a  receiver  dates  only  from  the  filing  of  the  or- 
der of  his  appointment,  does  not  apply  to  a  diose  in  action.  The  filing  of 
a  bill  to  set  aside  the  debtor's  assignment,  if  followed  by  the  appoint- 
ment of  a  receiver  and  a  decree  granting  the  relief  asked  for,  creates  a 
lien  on  all  the  choses  in  action  held  by  the  assignee,  which  is  not  liable 
to  be  defeated  by  a  cross  judgment  reeovered  by  the  debtor  in  snch  chose 
in  action,  against  the  assignor. 

A  debtor  made  an  assignment  for  benefit  of  creditors,  and  defendant  gave 
his  notes  to  the  assignees  for  a  debt  he  owed  to  the  debtor.  Subsequent- 
ly a  creditor  of  the  debtor  had  the  assignment  set  aside  and  a  receiver 
of  the  assets  appointed.  Defendant  then  sued  the  debtor  and  receiver 
on  a  claim  he  held  against  the  former,  and  recovered  judgment  direct- 
ing the  receiver  to  pay  such  claim. 

Beld,  in  an  action  brought  by  the  receiver  on  the  notes  gives  by  the 
defendant  to  the  assignees,  that  the  defendant  was  not  entitled  V>  have 
the  judgment  recovered  by  him  set  off.  ^ 

Chester  M.  Clark,  as  receirer  of  the  effects  of  Wm.  Sherman^ 
hrnnght  this  action  in  the  supreme  court,  against  Wm.  N.  Brock- 
way. 

On  September  1, 1856,  Wm.  Sherman  made  a  general  assign- 
men  t,  for  the  benefit  of  creditors,  to  John  Sherman,  James  A* 
Sherman  and  Erasmus  Bowen,  On  October  13, 1856,  James 
Horton  commenced  an  action  to  set  aside  this  assignment,  as 
fraudulent  and  Toid  against  creditors,  and  on  October  13, 1857, 
entered  a  decree  adjudging  the  same  to  be  firaudulent  and  void, 
directing  the  payment  of  his  demand  of  six  thousand  dollars 
from  the  assigned  property,  and  appointing  Clark  (the  plaintiff 
in  this  action),  receiver.  On  January  1, 1857,  which  was  inter- 
mediate the  commencement  of  Horton's  suit  and  his  obtaining 
a  decree,  and  after  the  execution  of  the  original  assignment, 
the  defendant  made  and  delivered  to  the  assignees  of  Wm.  Sher- 
man, as  such  assignees,  his  two  promissory  notes,  bearing  date 
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on  that  day,  payable  at  once,  and  which  notes,  at  the  time  of 
the  trial,  amoanted  to  two  hundred  and  serenty-two  dollars  and 
sixty-two  cents.  These  notes  passed  to  the  plaintiff  as  such  re- 
oeirer,  and  the  present  action  was  brought  to  recover  the  amount 
of  them. 

It  also  appeared  thut  on  December  6,  1856,  which  was 
after  the  assignment,  and  after  the  commencement  of  Hor- 
ton's  proceedings  in  hostility  thereto  (but  before  the  plain- 
tifTs  appointment  as  reodiver),  the  defendant  became  the  own^ 
and  holder  of  a  promissory  note,  mode  by  Wm.  Sherman,  for 
three  hundred  dollars  and  forty-nine  cents,  dated  March  21, 
1856,  and  that  on  September  28, 1857,  he  commenced  an  action 
against  Sherman  and  recorered  judgment  on  the  note  for  three 
hundred  and  forty-fire  dollars  and  forty-eight  cents,  which  was 
docketed  October  22, 1857.  On  Deoemb^  13, 1858,  the  defend- 
ant commenced  an  action  against  the  assignees  and  the  re- 
ceiver, asking  that  the  receiver  should  pay  his  said  judgment 
out  of  the  assets  in  his  hands.  A  judgment  was  rendered  direct- 
ing such  payment 

Upon  these  iaots,  the  question  was  presented  to  the  court  be- 
low, whether  the  defendant  was  entitled  to  have  hia  judgment, 
or  enough  thereof  to  equal  the  amount,  set  off  against  the 
amount  due  upon  his  said  notes,  and  his  judgment  canceled  to 
tiiat  extent 

At  the  circuit  the  judge  directed  a  verdict  in  £ivor  of  the 
plaintiff  for  the  amount  of  the  notes  in  suit,  subject  to  the 
opinion  of  the  court,  and  at  the  general  term  of  the  sixth  dis- 
trict, judgment  was  ordered  in  favor  of  the  plaintiff,  thus  deny- 
ing  the  defendant's  claim  of  set-ofll  No  written  opinion  was 
delivered*    The  defendant  now  appealed  to  this  court 

0.  Porter,  for  defendant,  appellant ; — ^Insisted  that  the  le- 
oeiver's  title  dated  only  feom  the  time  of  the  order  for  his  ap- 
pointment, and  was  derived  from  the  debtor ;  citing  the  caan 
^referred  to  in  the  opinion  bdow,  and  Pine  v.  Bickert,  21  Bmk 
469;  Butter  v.  Zallis,  5  Sand/.  Cia  As  to  the  right  of  set-off; 
I'iffow.Pr.  559;  1  Paiffe^  585,444;  IBJohwL  493;  Barken 
M-o/,89;  0  AikPr.  79,  3X^t^  Wend.  240;  3  Snnth  L 
Cbt.192. 
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On  the  point  that  the  &ct  that  the  notes  giren  by  defend* 
ant  to  Sherman's  assignees  were  given  after  the  assignment 
constituted  no  objection  to  the  set-off^  counsel  relied  on  an 
unreported  decision  of  the  supreme  court  in  a  similar  action  hj 
the  same  plaintiff  against  one  Pratt,  in  which  the  court  below 
had  applied  the  rule  that  the  receiver's  title  dates  only  from  hii 
appointment 

L.H.&F.  Hiwock,  attorneys  for  plaintiff  respondent 

Huirr,  J.  [After  stating  above  facts.] — ^The  defendant,  in 
his  suit  against  the  present  plaintiff,  as  receiver,  and  others, 
recovered  a  judgment,  directing  the  receiver  to  pay  the  amount 
of  the  notes  held  by  him,  three  hundred  and  forty-five  dollari 
and  forty-eight  cents,  with  the  costs,  and  he  claims  that  judg* 
ment  to  be  decisive  of  the  present  suit  In  this  I  think  heenti 
His  judgment  is  a  legal  determination  of  the  validity  of  his 
claim,  but  it  does  not  determine  when  it  shall  be  paid,  orwha^ 
if  any,  shall  be  its  preference  over  other  debts.  By  obtaining 
an  off-set  against  the  notes  in  suit,  the  defendant  would  at  once 
obtain  payment  of  his  claim  to  that  amount,  and  this  without 
jo^gard  to  the  amount  of  debts  or  assets  applicable  to  the  gen- 
end  settlement  of  Wm.  Sherman's  affairs.  He  might  thus 
obtain  a  large  proportion  or  the  whole  of  his  debt,  while 
others,  equally  entitled,  might  be  compelled  to  accept  a  much 
smaller  proportion.  This  the  law  does  not  allow.  Equality  in 
the  payment  of  debts  by  a  receiver  is  the  rule  of  law,  unless  by 
diligence,  or  for  some  special  reason,  a  preference  is  declared  of 
one  creditor,  or  of  one  class,  over  creditors  generally.  No  such 
circumstance  exists  in  this  case^  and  the  judgment  is  to  be  re- 
garded as  determining  simply  flie  validity  of  the  plaintifTs 
claim  on  the  no^es  held  by  him.  His  debt  is  adjudged  to 
be  valid,  but  it  must  take  its  chances  of  payment  with  othw 
valid  debts  in  the  general  administration  of  the  estate  of  Wm* 
Sherman* 

The  defendant  also  claims  that  the  title  to  the  notes  in  suit 

became  vested  in  the  plaintiff,  as  receiver,  only  from  the  time 

of  his  appointment  as  such ;  that  he  obtains  his  title  by  the  act 

of  the  law,  and  not  by  or  through  the  assignees.    It  is  flirther 
23 
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olaimed  that  the  receirer  took  title  to  the  notes  subject  to  all 
Hens  and  equities  then  existing  against  them;  that  ihe  defend- 
ant's  right  to  a  set-off  against  Sherman  was  perfect ;  and,  as  the 
noeiyer  derives  his  title  by  the  act  of  the  law,  through  Sher- 
man, the  right  to  the  set-off  remains  perfect  against  the  present 
plaintiff,  the  receiver. 

It  is  true  that  the  present  action  is  not  brought  by  the  as- 
signees, nor  by  one  acquiring  title  from  them.  It  is  true  that 
the  plaintiff  does  not  hold  under  the  assignees,  but  directly 
from  the  assignor,  under  an  order  directing  an  assignment  by 
him  to  the  plaintiff  as  receiver.  It  is  also  true  that,  as  to  some 
classes  of  property,  his  title  commences  from  the  filing  of  the 
order  directing  the  appointment  of  a  receiver ;  that  it  relates 
back  to  the  date  of  that  order  only,  overreaching  all  intermedi- 
ate liens.  To  this  effect  are  the  following  cases,  viz:  Chautau- 
que  County  Bank  v.  Risley,  19  N.  T.  369,  374 ;  Porter  v.  Wfl- 
liams,  9  A:  K  149 ;  Van  Alstyne  v.  Cook,  25  N.  T.  489 ;  Becker 
IK.  Torrance,  31  N.  T.  631 ;  (Me  of  Pro.  1862,  §  298. 

A  distinction,  however,  is  established  by  the  cases,  as  to  the 
kind  of  property  to  which  this  principle  is  applied.  It  is  con- 
ceded that,  as  to  real  estate,  and  as  to  tangible  personal  estate, 
the  law  is  as  claimed  by  the  appellant  In  other  words,  if  the 
I4>pellant  had  issued  an  execution  upon  his  judgment  and  levied 
upon  the  real  estate  or  upon  the  horses  and  cattle,  held  under 
the  assignment,  the  subsequent  af^intmentof  areodver  would 
0ot  have  divested  his  lien.  This  circumstance,  however,  did  V 
not  exist  in  the  case  before  us.  On  thecontnry,  the  fund  whidi 
the  appellant  seeks  to  appropriate  in  part  satisbctionof  hisdebi 
was  not  the  subject  of  a  levy,  but  existed  in  the  form  of  adMMS 
in  action  in  the  hands  of  the  assignees.  The  filing  of  the  biD  in 
equity  by  Horton,  seeking  to  set  aside  the  assignment  and  add- 
ing that  all  the  fiinds*  so  fiir  as  might  be  needed,  dionld  be  vf- 
pUed  in  satisfoction  of  his  debt»  created  a  Ben  on  all  the  assifpied 
pioperty  in  the  form  of  choaas  in  action.  See  antlKHitic%  #•- 
jw«.  The  set-off  claimed  by  the  appdlant»  if  aIIow«d»  wmdi 
deaftroy  this  Ken,  and  give  him  pnfaraioe  in  thepnyBeniorkii 
Mit.    It  cannot  be  alkiwed. 

'  It  is  to  be  obsekred*  ftutbo;  fliat  the  notes  in  aut  woe  wrcr 
Hie  pioperty  of  William  Skerauus.    They  vm  gim  to  k«  s*- 
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signees.  For  what  precise  purpose,  or  upon  what  consideration^ 
is  not  disclosed  in  the  case.  Nor  isitmateriaL  When  the  assign- 
ment was  vacated,  it  was  vacated  as  to  creditors  only.  The  title 
to  the  notes  did  not  thereupon  vest  in  William  Sherman.  As  to 
him,  every  thing  in  which  he  was  interested  passed  perfectlj| 
under  the  assignment,  and  did  not  revest  in  him  when  the  at- 
signment  was  set  aside.  The  law  transferred  the  title  of  the 
notes  from  the  assignees  to  the  reoeiver,  no  gap  intervening.  If 
he  had  ever  had  title  to  the  notes,  it  would  not  have  returned  to 
him  on  the  setting  aside  of  the  assignment  But  he  never  had 
title  at  any  time. 
The  judgment  should  be  affirmed. 

All  the  judges  concurred  except  Pobxbb,  J.,  not  Totiiig 

Judgment  affirmed,  with  costs. 


OLABEE  t;.  BBOOK& 

March,  1867. 

An  offder  for  Jndfrment,  which  reqairee  a  reference  and  a  report  befoie  m 
final  determination  of  the  cause,  ia  not  the  snbject  of  an  appeal  to  the 
court  of  appeals. 

An  order  ^^ranting  or  refusing  a  new  trial  is  appealable  to  the  ooort  of  ap- 
peals ;  bat  thia  rule  does  not  apply  to  the  case  of  a  trial  of  spedal  it- 
snes,  which  may  or  may  not  embrace  the  merits  of  the  canse. 

The  award  of  andi  issues  is  a  matter  of  practice  resting  in  the  discretion 
of  the  court. 

Stephen  T.  Clarke  brought  this  action  in  the  New  York 
common  pleas  against  James  and  Erastus  BrookSi  for  tht 
purpose  of  settling  a  partnership  alleged  to  have  existed  be- 
tween the  parties,  who  were  publishers  of  the  New  Tori 
Bscpress. 

In  1863,  upon  application  of  one  of  the  parties^  the  ooort 
made  an  order  settling  certain  issues  in  the  action,  to  be  tried 
by  a  jury.  After  the  trial  of  these  issues^  and  a  finding  thereon 
by  the  jury,  the  court,  on  motion  of  the  plaintiff  upon  tbi 
findings  of  the  jury  on  the  special  issues^  ordered  judgment  fiMr 
the  plaintifll    The  nature  of  this  order  is  more  ftilly  sftited  ia 
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the  opinion  below.  Among  other  things  it  directed  a  sale  of 
the  partnership  property,  inclnding  the  ExpresB  newspaper  and 
Cosiness.  The  defendant  mored  for  a  new  trial  of  the  issnes 
which  had  been  so  firamed  and  determined.  The  motion  was 
denied,  on  the  ground  that  it  did  not  appear,  on  the  whole,  that 
injustice  had  been  done*  The  opinions  of  the  court  of  common 
pkas  are  reported  in  2  AH.  Pr.  N.  8. 385. 

The  plaintiff  brought  on  the  cause  generally  at  a  special 
term  in  1865,  for  a  hearing.  Interlocutory  proceedings  for 
a  sale  of  the  property,  and  a  reference  to  determine  relative  in- 
terests of  the  parties,  were  ordered.  From  the  judgment  and 
order  defendants  appealed. 

The  other  facts  relating  to  the  decisions  appealed  from  suffi- 
ciently appear  in  the  opinion  of  the  court 

Henry  A.  Cranio  moved  to  dismiss  the  appeaL 

* 

F.  Keman  and  Owrge  JET.  Beynolds,  opposed. 

By  thb  Goubt. — ^Hunt,  J. — ^This  action  was  brought  for 
the  purpose  of  closing  the  afGEurs  of  a  partnership  alleged  to 
exist  between  the  plaintiff  and  the  defendants  in  the  publication 
of  the  newspaper  called  the  New  York  Ejipress. 

Dturing  the  year  1864  an  application  was  made  and  granted 
fcr  the  settlement  of  certain  issues  to  be  tried  by  a  jury.  Af* 
ter  the  trial  of  such  issues  by  the  jury,  the  plidntiff  brought 
on  the  cause  generally  for  a  hearing  and  trial  at  spedal 
term,  held  in  February,  1865,  and  moved  for  judgment  on 
tiie  findings  of  the  jury.  The  motion  of  the  plaintiff  for 
judgment  was  granted,  and  the  judgment  order  dedaied 
the  rights  of  the  parties  to  the  subject  matter  of  the  part- 
nership. It  ftirther  diieoted  a  sale  of  the  Express  establish- 
ment under  the  direction  of  referee  named,  and  ordered  flie 
teferee  to  take  and  state  an  account  of  the  partnership  dealings 
and  transactions.  It  also  directed  the  payment  of  parfamshqp 
dtbts^  of  costs  and  expenses;  that  the  referee  file  his  report; 
«nd  the  question  of  the  plaintiff's  oosts  was  reserved  untO  the 
OMniiig  in  of  the  report  of  the  referee.  This  oidar  also  xedted 
em  order  of  the  qieoial  tefrn,  made  February  8, 186S,  dsnyiiif 
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a  motion  for  a  new  trial  of  the  issues  submitted  to  the  jorj, 
founded  upon  a  case  containing  the  pleadings,  the  issues,  the 
testimony,  the  findings  of  the  jury,  and  exceptions.  The  order 
thus  recited  is  not  itself  among  the  papers  before  us.  The  ap- 
peal to  the  general  term  ttom  this  latter  order,  and  firom  the 
judgment  order  of  February  ^1, 1865,  were  apparently  heard  in 
one  motion,  and  denied  in  one  order  on  September  29, 186& 
From  Ihis  order  an  appeal  was  taken  to  this  court  by  the  de- 
fendants, and  the  plaintiff  now  moves  to  dismiss  the  same,  on 
the  ground  that  no  appeal  will  lie  firom  such  order. 

The  judgment  order  of  February  21, 1865,  i^  not  an  apped- 
able  order.  It  is  not  a  judgment  of  which  a  record  has  been 
made  and  filed ;  but  an  order  for  judgment  simply.  Consider* 
ing  it,  howeyer,  as  a  judgment,  it  is  not  a  final  judgment,  but 
interlocutory  merely ;  and  no  appeal  from  a  judgment  as  such 
lies  to  this  court,  except  where  the  judgment  is  final  When 
the  report  of  the  referee  shall  have  been  made,  and  judgment 
entered  therefor,  additional  questions  may  arise  upon  which 
the  judgment  of  the  special  and  the  general  term  may  be 
needed,  and  from  which  an  appeal  may  be  taken  to  this  court 
When  it  shall  be  thus  brought  up,  the  judgment  will  be 
final,  and  one  appeal  to  this  court  will  embrace  all  the 
questions  thus  presented,  or  that  may  be  embraced  in  any 
previous  order  tweeting  the  merits  of  the  case.  It  is  not  the 
practice  to  allow  a  case  to  come  to  this  court  upon  a  fragment- 
ary trial  by  installments,  and  in  different  forms.  It  can  come 
once  only,  and  in  one  form,  when  the  merits  are  to  be  investi- 
gated. TJntil  the  conclusion  of  the  reference,  and  the  entiy  of 
final  judgment  upon  it,  no  appeal  can  be  brought  to  this  court 
Tompkins  v.  Hyatt,  19  JV.  V.  534 ;  Hollister  Bank  v.  Vail,  15 
Id.  593.  It  was  stated  upon  the  argument  that  a  contrary  de- 
cision had  been  made  in  Stevens  v.  Buffalo,  Coming  ft  New 
York  B.  B.  Co.,  not  reported.  I  am  satisfied  that  this  is  an 
error.  The  affidavits  in  that  case  showed  that  an  appeal  was 
pending  upon  a  final  judgment  subsequently  made  in  the  case, 
and  the  motion  to  dismiss  was  denied,  probably  upon  the 
ground  that  the  first  appeal  was  practically  waived,  and  that 
a  motion  to  dismiss  the  same  was  not  justified,  or  it  might  have 
been  denied  upon  the  ground  that  the  judgment  became  final 
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after  the  reference  had  been  had^  and  the  report  of  the  referee 
confirmed  by  the  court  4  Nl  V.  (4  Oomst.)  415.  The  opposing 
affidayits  are  not  on  file  with  the  clerk  of  this  court  Fpon 
consultation  with  my  brethren,  they  concur  in  the  opinion  that 
the  rule  is  as  I  have  stafced  it  aboTe,  and  that  if  any  case  has 
been  decided  differently,  it  has  been  done  inadvertently,  or  with- 
out due  consideration.* 

It  is  supposed,  however,  that  a  different  rule  prevails 
where  a  motion  for  a  new  trial  is  denied,  and  that  the  ex- 
istence of  the  order  of  February  8, 1865,  denying  a  motion  on 
the  part  of  the  defendants  for  a  new  trial  upon  the  issues 
settled,  when  the  denial  was  affirmed  in  the  order  of  the  gen- 
eral term  of  September  29, 1866,  makes  such  order  appealable 
to  this  court 

The  section  of  the  Code  of  Procedure  cited  by  the  appellants 
plainly  authorizes  an  appeal  firom  an  order  granting  or  refusing 
a  new  trial,  in  the  case  of  a  trial  occurring  in  the  ordinary 
course  of  practice,  and  where  a  judgment  has  been  entered.  But 
there  was  no  trial  of  this  action  on  this  occasion  suggested. 
That  trial  took  place  afterwards,  on  February  21, 1865,  and  the 
whole  case  was  never  before  the  court  till  that  day.  There  had 
been  a  previous  trial  of  certain  questions  in  the  case,  the  deter- 
mination of  which  it  was  supposed  would  aid  the  court  in  as- 
certaining the  merits  of  the  case,  when  the  trial  itself  should 
come  on.  It  was  a  trial  of  the  precise  written  questions  sub- 
mitted to  the  jury,  and  of  nothing  else.  By  the  established 
practice  those  questions  might  embrace  the  merits  of  the  case 
generally,  or  they  might  be  limited  to  any  portion  of  it  Such 
a  proceeding  is  not  a  trial  of  the  action,  but  an  examination 
of  the  particular  questions  submitted  only.  At  a  subsequent 
time  the  action  itself  must  be  brought  on  for  trial,  when  these 
preliminary  proceedings  are  submitted  to  the  court  as  a  part  of 
the  proceedings  in  the  case.  An  award  of  a  feigned  issue,  un- 
der the  former  practice  in  chancery,  or  the  framing  of  issues, 
as  now  practiced,  is  a  prooeeding  simply  to  inform  the  oon- 
iicience  and  judgment  of  the  court  before  which  the  trial  is 
jhad.    The  court  to  which  the  result  is  presented  on  the  trial 
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of  the  action  is  anthorized  to  bestow  upon  it  just  that  degree 
of  attention  to  which  it  is  entitled.  It  may  rely  upon  it  as 
satisfactory  and  conclnsive.  It  may  accept  it  in  part,  reject^ 
ing  other  parts.  It  may  discard  it  entirely.  Lansing  i^. 
Busselly  2  N.  Y.  (2  Camst.)  563;  Candee  v.  Lord,  2  Id. 
269.  An  award  of  issues  is  a  matter  of  practice,  and  may 
be  granted  or  refused  in  the  discretion  of  the  court.  The 
granting  of  a  new  trial  after  a  rerdict  upon  a  feigned  isnue 
was  in  the  discretion  of  the  chancellor,  and  not  the  subject  of 
an  appeal  If  the  result  was  right  he  accepted  it,  although 
errors  might  hare  intervened'  in  reaching  it  Such  is  the  set- 
tled practice  also  in  regard  to  verdicts  upon  issues  settled.  Chde 
of  Pro.  §  72 ;  Forrest  v.  Forrest,  26  N.  Y.  501,  where  the  whole 
subject  is  elaborately  discussed  by  Judge  Wrioht;  see  also 
Glapp  V.  FuUerton,  34  N.  Y.  190 ;  Schenck  t;.  Dart,  22  Id.  420. 
The  order  is  interlocutory,  and  not  the  subject  of  an  appeal  to 
this  court,  and  it  derives  no  additional  authority  ftom  being 
connected  with  an  order  of  the  special  term,  denying  a  motion 
for  a  new  trial  of  certain  issues  framed  and  settled  in  the  man- 
ner I  have  mentioned. 

Appeal  dismissed. 


CLARK  V.  FOBD. 

Maich,  1867. 

The  suoeesson  of  a  removed  adminietrator,  wbo  were  also  interested  in 
the  estate  as  legatees,  filed  a  petition  before  the  surrogate,  prajing 
an  accounting  by  their  predecessor,  and  that  he  be  ordered  to  paj 
over  the  amount  found  due.  Nearl j  ten  jeara  haying  elapsed  between 
the  removal  and  the  petition,  the  predecessor  pleaded  Uie  statute  of 
limitations. 

Hdd^  1.  That  there  being  no  authoritj  for  a  petition  in  the  two 
charactera  of  legatee  and  successor  in  administration,  and  the  relief 
prajed  being  such  as  could  onl j  be  given  to  penons  interested  in  the 
estate  as  legatees,  the  proceeding  must  be  deemed  to  be  instituted  l^ 
the  petitioners  in  that  character. 

2.  That,  so  regarded,  it  was  barred  by  lapse  of  time. 

• 

Nathan  Ford  died  in  1820,  leaving  a  wiD  of  real  and  person- 
aonal  estate,  which  was  duly  proved  before  the  surrogate  of  St. 
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Lawrence  connty,  and  letters  testamentary  were  granted  to 
the  executors  therein  named,  all  of  whom  died  on  or  before 
April  2, 184^9  and  letters  of  administration  with  the  will  an- 
nexed, were  issued  to  Ghilion  Ford^  the  respondent  He  was 
superseded  as  such  administrator  on  July  13^  1850,  and  Edwin 
Clark  and  Darid  B.  0.  Ford,  the  appellants,  were  appointed  in 
his  place. 

On  June  IG,  1860,  the  appellants  presented  their  petition  to 
the  surrogate  of  St  Lawrence  county,  setting  forth  the  abore 
fiicts,  and  also  stating  that  there  had  never  been  a  general  ac- 
counting by  Chilion  Ford  as  administrator ;  that  large  sums 
of  money  came  into  his  hands  which  belong  to  the  residuary 
legatees  of  said  Nathan  Ford,  or  their  assignees  or  repi^senta- 
tires;  and  that  the  appellant  Edwin  Clark,  was  the  owner, 
by  assignment,  of  fire-twentieths  of  the  estate,  and  that  the  ap- 
pellant, Dayid  R  0.  Ford,  was  the  owner,  as  one  of  the  resid- 
uary legatees,  of  one-tenth  of  the  estate,  and  as  assignee,  of  one- 
twentieth. 

The  petition  was  made  by  the  appellants  as  such  administra- 
tors, and  in  their  own  right,  as  such  assignees  and  residuary 
legatees,  and  prayed,  *^  that  said  Ghilion  Ford  may  account  for 
aU  the  property  and  effects  of  said  estate  that  came  to  his  posses- 
sion, and  may  pay  oyer  the  same." 

Chilion  Ford  answered,  ^  that  he  ought  not  to  be  required 
to  account,  because  the  time  limited  by  law  within  which  he 
might  have  been  required  to  account  as  such  administrator  had 
dapsed  long  before  the  commencement  of  these  proceedings,  and 
that  none  of  the  claims  of  the  petitioners  against  him  as  sudi 
administrator  had  accrued  within  the  time  limited  by  law  for  the 
oommencement  of  proceedings  to  enforce  the  same,  but  wera 
barred  by  the  statute  of  limitations.* 

The  sunv^te  oTerreled  this  answin^,  and  oid^ed  him  to  rai- 
der a  final  account 

TAt  smj^rtmf  cwrrf  on  appeal  rejersed  this  order,  on  gnmnds 
substwtiallT  the  same  as  those  assigned  by  the  opinion  in  this 
court.    Fn^m  their  decisicm  Ckrk  and  Fold  sQipeAkd. 

Wm.  C  Jh^mtm^  for  the  petitionas,  ^ppdlanta;— Thai  Iha 
fititKNaw»s  Mt  an  •ctioii,  died  FuTdma  ».  Biook%  9  i>Mi. 
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212.  That  there  wafl  no  limitation  on  the  surrogate ;  Qratac^p 
t;.  Phyre,  1  Sar^.  Ch.  485.  That  mere  lapse  of  time  was  not  a 
bar,  between  trustee  and  cestui  que  trust ;  HiU  on  Trustees  i  De 
Conche  v.  Savetier,  3  Johns.  Ch.  190 ;  Kane  v.  Bloodgood,  7  Id. 
70 ;  Austin  v.  Brown,  6  Paige,  448 ;  Prevost  v.  Qratz^  6  Wheat. 
481. 

Morris  £  Vary,  attorneys  for  respondents. 

By  the  Coubt. — Sobuqhah,  J.— In  proceedings  Instituted 
by  a  successor  of  an  administrator,  to  compel  an  accounting  by 
his  predecessor,  the  surrogate  cannot  make  any  decree  for  the 
payment  or  distribution  of  such  part  of  the  estate  as  may  remain 
to  be  paid  or  distributed ;  but  he  may  do  so  when  the  proceedings 
are  taken  upon  the  application  of  a  person  haying  a  demand 
against  the  estate,  either  as  creditor,  legatee,  or  next  of  kin.  2 
liev.  Stat.  95,  §  71. 

The  prayer  of  the  petition  to  the  surrogate  was  not  merely 
for  an  accounting,  but  also  that  the  respondent  should  be  re- 
quired to  pay  oyer  to  the  petitiimers  the  property  and  effects  of 
the  estate. 

The  petitioners  applied  in  two  characters — as  successors  of  the 
administrators,  and  as  persons  haying  demands  against  the  estate 
as  legatees.  There  is  no  proyision  in  the  statute  for  such  joint 
application,  and  the  character  of  the  proceeding  instituted  hf 
the  petition  must  be  determined  by  the  nature  of  the  relief 
sought  by  it  If  it  had  been  merely  for  an  accounting,  it  could 
be  properly  regarded  as  a  proceeding  by  the  successors  of  an  ad- 
ministrator, to  compel  their  predecessor  to  account;  but  as  it 
sought,  besides,  a  decree  of  the  surrogate  which  could  not  be 
made  upon  such  proceeding,  but  which  might  be  proper  upon 
an  accounting  compelljod  by  persons  haying  a  demand  against 
the  estate  as  legatees,  it  should  be  treated  only  as  a  proceeding 
instituted  by  the  appellants  in  that  character. 

The  respondent  was  appointed  administrator  with  the  will  an- 
nexed, on  the  death  of  the  last  executor  in  1842,  was  superseded 
on  July  13, 1850,  and  the  appellants  did  not  present  their  peti- 
tion until  June  16, 1860. 

An  action  at  law  is  giyen,  by  statute,  to  legatees  enti- 
tled  to    share    in    the    distribution  of    an  estate   {I  It.  8. 
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114y  §  9),  and  it  may  be  commenced  at  the  expiration  of  one 
year  firom  the  granting  of  letters  testamentary,  or  of  adminis- 
tration. 

This  remedy  was  barred  by  the  statute  of  limitations, 
long  before  these  proceedings  before  the  surrogate  were 
commenced. 

Before  the  Bevised  Statutes,  there  was  no  statutory  limitation 
of  the  time  within  which  suits  might  be  commenced  in  the  court 
of  chancery,  aad  yet  it  was  uniformly  held,  that  when  the  claim 
was  one  which  could  have  been  enforced  by  an  action  at  law,  the 
statute  of  limitations  which  barred  the  remedy  at  law  would  be 
applied  to  the  suit  in  chancery ;  that  the  equitable  remedy , in  a 
case  of  concurrent  jurisdiction,  is  subject  to  the  same  limitation 
as  the  legal  Murray  v.  Gostar,  20  Johns.  576-610 ;  Kane  v. 
Bloodgood,  7  Johns.  Ch.  91. 

The  principles  upon  which  this  doctrine  was  established  in 
courts  of  equity,  are  equally  applicable  to  proceedings  in  surro- 
gates' courts,  and  it  was  accordingly  held  by  the  late  chancellor 
in  McCarter  v.  Camel,  1  Barb.  Ch.  465,  that  the  surrogate  could 
not  entertain  proceedings  to  enforce  the  payment  of  a  distribu- 
tive share  of  an  estate,  which  were  not  instituted  before  the  ex- 
piration of  the  time  within  which  the  distributee  might  have 
brought  an  action,  under  section  9  of  the  statute  to  which  refer- 
ence has  been  made. 

The  judgment  should  be  affirmed,  with  oost& 

All  the  judges  present  concurred. 
Judgment  affirmed,  with  costs. 


OLAPP  V.  MESEBOLB. 

September.  1864. 

Aflbaing  as  itarft.  ML 

A  tamgate's  decree  against  ezeenton  who  are  Indebted  to  tlw  estate  of 
th^  testator,  requiring  them  to  pej  legadet  doe  iram  tlia  estate, 
whether  made  b  fore  or  after  their  removal  from  the  ezeeotoniilp.  la 
not.  without  fmyiiif nt.  nutififartion  of  the  legatee's  claim  against  the 
estate,  bat  the  soma  due  r«inuia  undistribated 


COFBT  OF  APPEALS.  3$9 

Clapp  V,  Meserole. 

A  jadgment  does  not  extingaish  the  original  claim  on  which  it  was  re- 
covered,  if  it  was  recovered,  not  against  the  principal  debtor,  but  against 
one  standing  in  the  position  of  a  saretj. 

An  administrator  with  the  will  annexed,  appointed  on  the  removal  of 
execators,  may  enforce  a  decree  made  on  the  accounting  against  such 
executors.* 

Legatees  who  are  also  execators,  cannot,  bj  assigning  the  legacy,  give 
the  assignee  a  right  to  enforce  payment  discharged  from  abatement  for 
advances,  or  for  assets  misapplied,  or  debts  due  from  them  to  the  estate. 

Eyerett  Clapp,  indiyidnally  and  as  administrator  with  the 
will  annexed  of  Simon  Bichardson,  deceased,  filed  a  petition 
in  the  supreme  court,  against  Grace  G.  Meserole  and  others,  to 
have  a  review  of  a  decree  made  by  the  surrogate,  on  the  final 
accounting  of  Glapp,  the  petitioner,  as  such  administrator. 

The  testator's  will  left  one-third  of  his  personal  property  to 
his  wife,  and  the  residue,  in  six  parts,  to  five  children,  and  the 
children  of  a  deceased  daughter;  and  devised  his  real  estate 
(after  certain  life  interests  in  the  income)  to  his  executors,  in 
trust,  to  sell  it  and  divide  the  proceeds,  like  the  personalty. 

The  will  also  provided^  that  whereas  testator  had  made  ad- 
vances to  some  of  the  children  (among  others,  ten  thousand 
dollars  to  William  and  Stephen,  his  two  surviving  sons),  these 
advances  should  be  included  in  computing  the  amount  to  be 
divided,  and  should  be  respectively  deducted  from  the  shares 
of  those  to  whom  such  advancements  had  been  made. 

The  sons,  William  and  Stephen,  took  out  letters  testamen- 
,  tary  in  1850,  soon  after  the  testator's  death,  and  assumed  the 
duties  of  executors. 

OtheiiSy  who  were  included  in  the  letters  as  first  issued,  ceased 
to  be  executors,  by  death  or  revocation.  On  May  12,  1856, 
Stephen  and  William  assigned  all  their  interest  in  the  estate 
to  persons,  through  whom  Everett  Glapp  became  the  owner 
of  such  intere.9t  In  1859,  Everett  Glapp,  as  owner  thereof, 
obtained  a  surrc^T&te's  order  that  the  executors  account ;  where- 
upon Stephen  petitioned  for  a  final  accounting  under  the  stat- 
ftnte,  and  on  due  pnx^ssand  a  hearing,  their  accounts  were  set- 
tled and  a  decree  for  iiistribution  was  thereon  made. 

Including  the  advat^cements  above  mentioned,  and  also  a 

•  Compare  Clark  v.  Foid,  f» .  859  of  thte  vol. ;  and  Walton  v.  Waltoo. 
also  wpaaed  in  thif  seriM.      \ 
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sum  of  over  eight  thousand  dollars,  dne  from  the  executors  to 
the  estate  for  a  deficiency  on  foreclosoie  of  a  mortgage  made  by 
them  to  the  testator  in  his  lifetime,  the  total  amount  to  be  dla^ 
tributed  was  found  to  be  fifty-five  thousaiiid  three  hundred  and 
twenty-seven  dollars  and  twenty-six  cents,  making  six  share9 
of  nine  thousand  two  hundred  and  twenty-one  dollars  and 
twenty-one  cents  each. 

The  surrogate  therefore  made  a  decree  June  1, 1861,  by 
which  Stephen  and  William,  being  each  chargeable  with  ten 
thousand  dollars  as  advances,  were  not  awarded  anything  as 
beneficiaries  under  the  will,  but  as  executors,  were  ortaod  to 
pay  the  other  legatees  certain  sums  specified.. 

On  October  14, 1859,  pending  these  paroceedii^  Stephen  and 
William  were  removed  from  the  office  of  executors,  by  an  or- 
der of  the  surrogate,  and  on  December  30,  following,  the  present 
appellant,  Everett  Clapp,  was  appointed  administrator  with  the 
will  annexed,  and  under  his  administration  the  proceedinga  ca 
the  accounting  went  on,  and  the  decree  for  distribution,  tibove 
mentioned,  was  made.    On  July  31, 1861,  he  applied  t^  the 
surrogate  for  a  final  accounting,  and  upon  that  appUetttion  it 
appeared  that  the  balance  of  the  sums  which  had  come  to  the 
hands  of  Clapp,  to  be  distributed  to  the  beneficiaries  under  iho 
will,  was  eight  thousand  eight  hundred  and  nine  dollars  and 
twenty-six  cents.    The  former  executors  had  not  paid  the  aov- 
end  amounts  directed  to  be  paid  by  them  by  the  former  de- 
cree.   The  surrogate  decided  that  the  appellant  was  not  enti- 
tled to  any  portion  of  the  sum  to  be  now  distributed,  aa  P^tephexk 
and  William  Bichardson  were  indebted  to  the  estate  for  mde^ 
than  the  amount  of  their  shares,  which  they  had  r^gned  to 
Clapp. 

I'lie  supreme  court,  on  appeal,  held  that  tho  i  .ecree,  on  iho 
Bichardsons'  accounting,  although  it  contained-  ^  clause  requir-^ 
ing  them  to  pay  the  respective  balances  to  the  distributees,  thua 
giving  a  remedy  against  them  personally,  di^'  ^  ,jQt  amount  to  a 
satisfaction  or  extinguishment,  so  as  to .  exonerate  the  fund 
and  leave  the  claim  simply  a  personal  charge  against  them ; 
but  the  remedy  was  cumulative,  and  f  j^  ^ot  impair  the  rem- 
edy against  the  fund;  citing  in  illustr  ^^^^  Chapman  n.  Martin^ 
IZ  Johns.  %A0.    The  court  accordin''  .ly  affirmed  the  dec?ee^.bat 
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for  greater  safety  ftirther  ordered  that  the  snm  of  the  first,  de- 
cree ordered  to  be  paid  by  Stephen  and  William  Richardson, 
should  be  considered  undistributed  assets  of  the  estate  of  the 
deceased,  and  that  the  parties  interested  in  that  estate,  or  any 
of  them,  should  be  at  liberty,  at  any  time,  to  apply  to  the  sur- 
rogate for  further  directions  in  respect  thereto.  From  the 
judgment  of  the  general  term  the  administrator  Olapp  ap» 
pealed  to  this  court 

J.  (7*  SmUh,  for  the  appellant — ^There  was  no  pririty  be- 
tween Clapp  and  the  BichardsonSi  and  he  could  not  enforce 
the  decree  against  them.  2  Wms.  on  Ez*  781 ;  Hagthorp  v. 
Hook,  1  GiU  d  J.  271 ;  Coleman  v.  McMurdo,  6  Rand.  61. 
The  modification  made  by  the  supreme  court,  on  the  appeal, 
was  without  authority,  and  erroneous.  Hard  v.  Shipman,  6 
Barh.  621 ;  Wesson  v.  Chamberlain,  3  N.  Y.  (3  Cwaa^  33L 

J.  L.  Campbell,  for  the  respondent 

By  the  Coubt.— Denio,  Ch.  J.— It  is  not  claimed  that, 
there  was  any  error  in  the  decree  of  the  surrogate,  so  fiur  as 
the  settlement  of  the  appellant's  accounts  as  administrator  are 
concerned.  He  does  not  complain  that  he  was  charged  with 
any  greater  sum  than  that  which  had  come  into  his  hands,  or 
that  any  allowances  to  which  he  was  entitled  were  rejected. 
But,  as  the  assignee  of  the  testamentary  gifts  in  fayor  of 
Stephen  and  WiUiam  Richardson,  he  was  interested  in  the  dis- 
tribution of  the  balance  in  his  hands  as  administrator,  and  the 
supposed  error  of  which  he  complained  affects  only  his  interest 
as  such  legatee.  In  that  character  he  represents  the  Richard- 
sons,  and  can  claim  no  other  rights  than  they  would  have  been 
entitled  to  if  they  had  not  parted  with  their  interests^  but  were 
now  the  claimants  of  a  share  of  the  assets  distributed  by  the 
decree  appealed  from.  As  legatees,  they  were  chaigeaUe,  in 
the  first  instance,  with  ten  thousand  dollars  each  for  advances 
made  to  them  by  the  testator  in  his  lifetime,  and  it  is  not  con- 
tended by  the  appellant  that  they,  or  he,  as  their  assignee  and 
representatiye,  would  be  entitled  to  anything  until  the  legatees 
of  the  other  four  shares  had  each  been  paid  an  equal  amount. 
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that  IB,  ten  thousand  dollars  on  each  share.  But^  upon  stating 
an  account  with  each  of  the  other  shares,  and  chaiging  the 
legatees  with  the  advances  made  to  two  of  them,  and  charging 
them  respectively  with  all  which  had  been  paid  them  by  the  f 
executors,  it  would  require  much  more  than  the  amount  in 
the  appellant's  hands  for  distribution  to  make  the  payment  ta 
each  of  them  equal  to  the  ten  thousand  dollars  which  each  of 
the  appellant's  assignees  had  received,  or,  rather,  were  chaigea- 
ble  with  in  the  outset  The  appellant's  position,  therefore,  is 
that  the  sums  adjudged  to  be  paid  to  these  other  legatees  by 
the  former  decree  idiould  be  considered  as  having  been  actually 
paid,  and  as  extinguishing  their  legacies  to  that  amount  By 
adopting  that  view,  they  would  still  each  have  received  con- 
siderably less  than  the  ten  thousand  dollars  which  each  of  the 
Messrs.  Richardson  was  chargeable  with ;  but  if  enough  of  the 
balance  in  the  appellant's  hands  were  applied  to  make  the 
other  five  legacies  ten  thousand  dollars  each,  there  remains  a 
surplus  divisible  among  the  legatees  of  the  whole  six  shares,  in 
which  the  appellant  would  be  entitied  to  participate  as  the  as- 
signee of  the  two  shares. 

When  it  is  considered  that  the  l^^tees  of  the  four  shares 
given  to  persons  other  than  the  Messrs.  Richardson  have  not 
been  paid  any  part  of  the  sums  adjudged  to  them  by  the  former  ' 
decree,  and  that  the  f&ilure  to  pay  them  arose  firom  a  breach  of 
trust  on  the  part  of  the  Messrs.  Richardson,  and,  moreover,^ 
that  the  appellant,  as  their  assignee,  stands  precisely  in  their  j 
place,  and  has  no  other  rights  than  such  as  they  would  have'- 
had  if  they  had  retained  their  interests  and  had  been  parties  to 
the  distribution  of  the  sum  now  in  controversy,  his  claim  seems 
to  be  remarkably  defective  on  the  grounds  of  natural  equity. 
If  it  can  be  sustained  at  all,  it  must  be  on  account  of  some  pos- 
itive rules  of  law  which  the  court  is  not  liberty  to  disregard, 
and  it  is  accordingly  attempted  to  be  supported  on  such 
grounds. 

It  is  argued,  in  the  first  place,  in  substance,  that  the  decree 
is  in  the  nature  of  a  judgment^  which  ordinarily  merges  and  ex- 
tinguishes the  cause  of  action  for  which  it  was  recovered*  The 
right  to  the  four  legacies  having  been  thus  extingiushed  juv 
tanto,  they  cannot^  it  is  said,  be  made  use  of,  as  to  the  portion 
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80  extinguished,  to  found  a  future  claim  upon  other  assets  sub- 
Eequently  reslized  There  is,  no  doubt,  a  technical  rule  of  the 
nature  suggested,  but  I  do  not  think  it  is  applicable  to  this 
case.  When  the  decree  was  made  against  the  Messrs.  Richard- 
son>  they  had  ceased  to  be  executors,  haying  been  removed  by 
an  order  of  the  surrogate.  It  was  correct,  I  think,  to  continue 
the  proceedings  against  them,  notwithstanding  their  remoTaL 
They  were  parties  who,  by  means  of  their  former  position  as 
executors,  had  got  into  their  hands  the  assets  of  the  deceased, 
and  one  of  them  had,  before  his  removal,  applied,  on  his  own 
behalf,  for  an  accounting  respecting  the  trust  But  if  this  were 
otherwise,  and  if  the  proceedings  ought  to  hare  ceased  when 
the  executors  were  removed,  it  would  not  add  to  the  eflbct  of 
the  decree.  If  it  were  void  for  that  reason,  it  would  not,  of 
course,  affect  the  rights  of  the  legatees,  in  whose  favor  amounts 
were  adjudged  But  considering  it,  as  I  do,  an  effectual  adju- 
dication, and  binding  upon  the  parties  charged,  it  was  not  a 
judgment  against  the  estate,  or  against  parties  representing  the 
estate.  That  was  then  represented  by  the  appellant^  and  the 
Bichardsons  were  third  persons,  who  were  accountable  to  the 
estate  for  moneys  which  they  had  received  belonging  to  it,  and 
which  it  was  their  duty  to  pay  over  to  the  parties  to  which  it 
belonged.  The  remedy  against  them  was,  therefore,  collateral 
to  the  claim  of  the  legatees  against  the  estate.  The  estate,  or 
its  then  representative,  was  their  principal  debtor.  Anything 
which  they  could  obtain  by  means  of  this  collateral  remedy 
would  be  applicable  to  their  demands  upon  the  estate.  But 
should  they  &il  to  obtain  anything,  their  claim  against  the  es- 
tate would  not  be  impairted.  The  doctrine  of  extinguishment 
by  judgment  has  no  application  where  the  judgment  is  not 
against  the  principal  debtor,  but  against  one  collaterally  liable. 
In  such  cases,  both  a  judgment  and  satisfaction  are  required  to 
affect  the  principal  debt 

It  is  suggested  that  the  first  decree  may  possibly  be  enforced 
hereafter  so  as  to  produce  satisfaction,  and  that  in  such  an 
event  the  holders  of  the  four  shares  will  get  a  larger  part 
of  the  estate  than  they  are  entitled  to.  The  same  feature  would 
alwavs  be  presented  where  a  collateral  security  is  carried  to 
judginent. 
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Should  the  debt  be  afterwards  paid  by  the  principal  debtor,  it 
would  not  be  right  for  the  creditor  to  take  the  fruits  of 
the  judgment  upon  the  collateral  security,  and  the  law 
would  not  permit  him  to  do  so.  After  payment  by  the 
party  principally  liable,  he  would  be  entitled  to  be  subroga- 
ted to  the  rights  of  the  creditor  upon  the  collateral  judgmenti 
and  such  creditor  would  be  declared  a  trustee  for  his  former 
debtor. 

It  is  argued  that  the  appellant,  the  present  representatiye  of 
the  estate,  is  not  entitled  to  enforce  the  former  deorec  for  want 
of  privity  with  the  subject,  and  authorities  are  cited  in  support 
of  that  position.  We  haye  lately  had  the  question  before  us 
whether  an  administrator  de  bonis  non  was  entitled  to  main- 
tain an  action  against  a  representiye  of  an  executor  who  had 
died  without  applying  the  assets  which  had  oome  to  his  hands^ 
including  moneys  which  he  had  collected,  and  came  to  the 
oonclnsion  that  under  the  statutes  the  administrator  could 
maintain  suchi  an  action.  Walton  v.  Walton,  reported  in  this 
series.    That  decision  answers  the  suggestion  referred  ta 

It  is  further  aigued  that  the  surrogate,  in  making  ilie 
decree  appealed  from,  charged  against  the  shares  giyen  to 
the  Bichardsons,  and  which  were  held  by  the  appellant^ 
the  amount  awarded  against  them  by  the  former  decree^ 
as  effects  of  the  deceased  wasted  The  point  of  the  ob- 
jection is,  that  they  disposed  of  their  property  in  the  lega- 
cies to  them  anterior  to  the  d&vastavii,  which  is  not  a  matter 
with  which  the  appellant  is  concerned.  It  is  a  suflBcient  answa 
that  these  legatees  after  the  death  of  the  testator  became  pos- 
sessed as  executors  of  xdl  his  personalty,  and  under  trusts  of  the 
will  were  entitled  to  receiye  the  rents  and  profits  and  proceeds 
of  the  sales  of  the  whole  real  estate.  Being  both  executors  and 
legatees,  the  realixation  of  their  legacies  depended  upon  the 
lUthAil  performance  of  the  trust,  and  it  was  not  possible  for  the 
legatee  to  separate  the  interest  from  the  duty.  They  could  not 
conrey  away  the  former  and  then  waste  the  assets  with  whidi 
it  should  hare  been  paid.  The  duty  which  attached  to  the  leg- 
acy in  the  hands  of  the  legatees,  followed  it  into  the  bands  of  the 
«4H^eUaat 

The  tame  remarks  are  ajqplicable  to  the  sum  charged  against 
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the  legacy  to  the  Bichardsons,  on  account  of  their  indebted- 
nesss  to  the  estate  for  the  deficiency  arising  upon  the  sale  of 
the  mortgaged  premises  under  the  foreclosure  of  a  mortgage. 

That  was  a  part  of  the  debt  owing  by  them  to  the  testator  at 
the  time  of  his  death.  The  proceeds  of  the  sale  on  the  fore-, 
closure  had  not  been  realized  at  the  time  of  the  last  account* 
ing.  After  the  change,  by  which  the  appellant  was  substituted 
for  the  executors  as  the  representative  of  the  estate,  the  appel* 
lants  realized  a  certain  amount,  and  the  balance  of  the  mortgage 
debt  became  absolutely  chargeable  against  the  Bichardsons,  the 
mortgagors.  But  the  whole  debt  was  coeval  with  the  legacy,  and 
the  full  payment  of  the  debt  was  an  equitable  condition  to  the 
receipt  by  them  of  their  legacies.  This  condition  accompanied 
the  legacies  into  the  hands  of  the  appellant 

In  the  view  I  have  taken  of  the  case  I  have  impliedly  con- 
ceded certain  positions  which  may  well  be  controverted.  By 
laboring  to  show  that  the  first  decree  was  in  its  nature  col- 
lateral to  the  demand  of  the  legatees  against  the  estate,  because 
it  was  against  parties  who  were  not  executors,  I  have  assumed 
that  if  this  were  otherwise  the  appellant's  point,  that  the  lega- 
cies were  extinguished  pro  tanio,  would  be  well  taken.  If  the 
accounting  had  taken  place  while  the  Bichardsons  had  remained 
executors,  and  they  had  been  unable  to  pay  the  amounts  award- 
ed against  them  because  they  had  misappropriated  the  assets 
with  which  it  ought  to  have  been  paid,  and  other  assets  had 
subsequently  come  into  their  hands,  it  is  not  possible  that  they 
could  have  treated  the  unsatisfied  judgments  against  them  in 
favor  of  the  other  legatee^  as  payments  to  those  legatees,  and 
on  that  basis  have  claimed  a  distributive  share  of  subsequent 
assets,  leaving  the  other  legacies  unpaid.  The  correct  view^ 
even  in  such  a  case,  would  be  to  regard  the  estate  as  the  prin- 
cipal debtor,  which  could  not  be  discharged  except  by  actual 
payment,  and  to  look  upon  the  judgment  against  the  executors 
as  auxiliary  only,  not  affecting  the  principal  debt, — ^that  is,  t^e 
legacies  to  the  daughters  and  graudchildren, — unless  they  be- 
came satisfied  by  produciog  payment,  and  in  no  sense  an  ex- 
tinguishment ;  and  if  the  executors  could  not  set  up  such  a 

position  to   increase  thf  ir  own  dividend  as  legatees  out  of 

24 
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tbe  sfter-floqaired  assets^  no  person  cWming  title  nnder  tfaeni 
ooold  do  it 

The  saying  which  the  supreme  court  added  to  the  decree  was 
a  snitable  proyision,  though  not,  I  think,  strictly  necessarj  to 
preserve  the  rights  of  the  legatees  in  any  moneys  to  be  after- 
ward realised  as  under  the  first  decree.  I  am  satisfied  that  the 
jtidgment  of  the  supreme  oourt  ought  to  be  aiBrmed. 

All  the  Judges  Concurred  except  H.  B.  SxtDEilr>  J^  who  was 
absent 


Judgment  aiBfmed^  irith  costs. 


CLEMENTS  v.  GBBOW- 

September,  1864. 

la  a  ■tatement  of  flictfl  In  a  oonfetsioa  6f  jadgmeat,  under  secUoii  881 
of  the  Code  of  Procedare,  it  is  not  noceieary  to  state  ezpresdj  tin 
orlgiaal  amoant  of  the  indebtedness,  for  this  m&j  be  inferred  fraia 
tU«>  statemmit  that  the  sam  oonfessed  is  Justly  dae,  with  data  for  pre- 
fiw^i 7  ct^mputlng  the  amoant  of  principal  and  interest  respeetirely  * 

The  omimion  of  a  schedale,  referred  to  in  the  statement  as  b^ng  an- 
aeied,  does  not  make  the  jadgmeht  inralid. 

I^miol  Qerow  confessed  three  judgments^  in  the  supreme 
onnrr^  to  William  Clements,  to  Jacob  Ryder,  and  to  Cornelius 
Oirtvnter  and  others,  leapectiTely. 

The  statements  in  the  three  cases  (after  the  usual  conaent  to 
Um^  t*nirr  of  judgment),  were  as  follows: 

f 4  /W  (ltmf9^4i  f^jTf :  **  This  confession  of  judgment  is  fbr 
a  d.''^t  jnsilt  due  to  the  plaintili^  arising  Jiqpon  the  following 
fiHM« :  For  money  lent  by  said  plaintiff  to  me,  on  April  1, 185^ 
and  iut^re«t  ou  the  suae  IK>m  April  1, 1857/' 

/n  i\t  Kjhl^  ni^:  ^Tliis  confession  of  judgment  is  for  a 
^lobi  ju:M)y  ow^ujT  ftvim  me«  and  due  to  the  plaintifl^  arising 

*  \\yMy«M^  Ac)i«^rr.  Ack«r«|v  lof  thlsToL;  Eljfi.Cook.aad  Gaadalk 
^  fliM^aW  w|^v«(i4  la  thW  i^riea ;  aad  Read  e.  Freaeh,  38  If.  F.  181; 
r^pMMi^  K%v^.MiMti$;  l^paMe.Bohbiaa.»M.4m;  UakaBsakii 
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flrom  the  foUowing  facts :  For  monej  tK>iTOwed  by  me,  of  hinpy 
ia  Jane,  1855,  for  which  I  gATQ  him  bi|  note,  and  one  year^ 
interest  thereoiu'' 

In  the  Carpenter  case :  ^  This  conftsridft  of  judgment  is  fef 
a  debt  justly  due  and  owing  from  me  to  the  plaintiff  fof 
goods,  wares  and  merchandise,  groceries,  dry  good%  bait,  caUcq^i 
muslin,  molasses,  sugar  and  other  artioles  sold  and  deli^m^ 
by  them  to  me,  at  yarious  times  withiii  tb9  lant  two  yeam^  aH  pef 
the  schedule  annexed." 

The  Middletown  Bank,  which  had  also  obtained  a  judgmeni 
in  the  supreme  court  against  Oerow  and  others,  applied  ta:i)^ 
court  to  Tacute  each  of  those  three  judgment^  for  insufficieiiicjf 
of  statement.  No  schedule  was  in  tsick  annexed  to  the  laH 
mentioned  judgment,  although  one  was  referred  to  therein. 

The  supreme  court,  being  of  opinion  (reported  in  30  Barik 
325)  that  the  omission  to  state  how  mudi  the  respectiye  debt| 
were,  was  a  £Eulure  to  show  that  the  sum  comfbased  did  not  e9- 
oeed  the  amount  of  the  debt— granted  the  motion.  The  credr 
itors  whose  judgments  were  set  aside  scYerally  appealed  to  tbii 
oourt  from  the  order  of  the  general  term. 

John  H.  Segnolde,  for  the  aereral  appeUants. 
James  Emott,  for  respondentu 

Datiss,  J.— We  haye  had  oocasion  flrequently  to  examiiia 
the  statements  authorising  the  confession  of  judgments  undor 
section  383  of  the  Code  of  Procedure.  The  principles  enun- 
ciated in  the  yarious  cases  which  haye  been  under  consider^ 
tion  in  this  oourt  wiU,  in  their  application,  dispose  of  most,  V[ 
sot  all  the  questions  which  can  arise  under  this  section.  Two 
or  three  late  cases  decided  here,  ore  oonclusiye  upon  the  ques- 
tion raised  on  the  present  appeals.  The  statements  in  tbt 
judgments  in  fayor  of  Clements  and  Byder,  are  in  substance 
identicaL  The  difference  is  of  no  moment  In  the  former 
case  the  money  is  stated  to  have  been  lent  to  the  plaintiff  br 
the  defendant  on  a  day  certain.  In  the  latter,  the  money  u 
stated  to  haye  been  borrowed  by  the  defendant  of  the  plaintifl^ 
in  June,  1865.    In  either  case  the  ftcts  are  stated  with  suA- 
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dent  conciseness.  In  Lanning  v.  Carpenter,  20  If.  T.  447,  the 
statement  declared  that  the  note  mentioned  therein  was  given 
for  money  borrowed,  and  although  the  date  of  the  note  was 
giyen,  the  date  or  time  when  the  money  was  borrowed  was  not 
given  as  in  the  present  case.  In  that  case  this  coart  held  the 
judgment  to  have  been  entered  upon  a  sufficient  statement 
In  Freligh  v.  Brink,  22  If.  Y.  418,  the  statement  declared  the 
indebtedness  to  have  arisen  on  a  promissory  note,  made  by  the 
defendants  to  the  plaintiff,  giving  its  date,  in  the  sum  of  seven 
hundred  dollars  and  interest,  the  amount  of  money  being  had 
by  the  defendant  of  the  plaintiff,  and  stating  the  amount  then 
due  thereon.  This  court  held  that  statement  sufficient  It  was 
there  said  that  the  note  is  set  out  with  all  necessary  particular- 
ity as  to  the  parties,  date  and  amount,  and  it  added,  ^'  that 
amount  of  money  being  had  by  the  defendant  of  the  plaintiff 
It  would  be  hypercritical  to  hold  this  not  to  be  a  statement 
that  the  note  was  given  for  so  much  money  that  the  defendant 
had  received  of  the  plaintiff  This  shows  it  to  have  been 
money  borrowed  by  the  parties  who  gave  the  note  and  con- 
fessed the  judgment  to  the  payee  of  the  note,  who  is  plaintiff  in 
this  judgment ;  for  the  advancing  of  money  by  one  party  to 
another  to  be  repaid  at  a  future  time,  is  a  good  definition  of  the 
contract  of  lending. 

The  doctrine  of  these  two  cases  fully  sustains  the  correctness 
of  the  statement  of  the  cases  of  Clements  and  Byder.  It  is 
urged  that  the  statements  do  not  state  anything  as  to  the 
amount  due;  this  we  think  an  error;  we  think  a  natural  and 
obvious  construction  of  the  language  used  in  Clements'  case 
is,  that  the  amount  due  to  him  from  the  defendant,  on  the  day 
of  the  confession,  was  the  sum  of  one  thousand  two  hundred  and 
twenty.eight  dollars  and  thirty  cents,  and  that  that  sum  was  made 
up  of  a  certain  sum  of  money  loaned  by  the  plaintiff  to  him  on 
April  1, 1856,  together  with  the  interest  thereon  from  April  1, 
1857,  to  September  17,  1857,  the  date  of  the  confession,  and 
that  the  aggregate  of  principal  and  intesestdue  on  that  day  was 
one  thousand  two  hundred  and  twenty-eight  dollars  and  fifty- 
cents;  an  arithmetical  calcuUtion  from  these  data,  will  speed-^ 
tly  and  accurately  determine  the  precise  amount  of  principal 
and  of  interest  separately  entering  into  the  amount  of  the  in- 
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debtedness.  The  same  remarks  will  apply  to  the  statement  in 
the  case  of  Ryder.  Both  statements  most  be  hsld  sufficient 
within  the  principles  settled  by  this  court. 

The  confession  in  the  case  of  Carpenter  and  others  enume- 
rates with  particularity  the  articles  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  and  the  total  amount  thereof^  to  wit, 
one  hundred  and  ninety  dollars.  It  is  true  that  it  omits  to 
state  the  date  of  the  sale  of  each  particular  article,  and 
the  price  thereof,  but  it  sets  forth  the  nature  and  kinds 
of  goods  purchased  by  the  defendant  of  the  plaintiff,  and 
the  time  within  whioh  they  were  bought,  namely,  within 
two  years  preceding  September  17,  1857.  Reference  was 
made  to  a  schedule  which  it  was  intended  to  have  annexed 
to  the  statement,  but  which  would  seem,  for  some  reasons  not 
stated,  to  have  been  omitted.  If  the  statement  is  sufficiently 
concise  within  the  language  and  meaning  of  the  Code,  its 
omission  would  not  invalidate  the  judgment  In  Neusbaum  ir. 
Eeim,  24  K  Y.  325,  we  held  a  statement  sufficient  which  was 
in  this  form  :  '^  this  confession  of  judgment  is  for  a  debt  justly 
due.  io  the  plaintiff,  arising  upon  the  foUowing  facts :  the  said 
plaintiff,  at  various  times  in  the  years  1854  and  1855,  sold  and 
delivered  to  me  large  quantities  of  meat,  and  upon  such  sale 
there  is  now  justly  due  to  the  plaintiff  as  aforesaid  a  balance  of 
the  said  sum  of  two  thousand  one  hundred  and  fourteen  dollars 
and  sixty  cents,  with  interest  thereon  from  the  18th  day  of 
January,  1855." 

We  said,  in  reference  to  the  statement,  that  it  imported  to  a 
common  intent,  a  dealing  in  butcher's  meat  between  the  par- 
ties, in  which  Eeim  was  the  purchaser  from  Neusbaum,  and  a 
delivery  of  the  different  parcels  at  divers  times,  so  as  to  consti- 
tute an  account  between  them«  This  indicates  the  facts  out  of 
which  the  indebtedness  arose,  as  plainly  as  it  could  be  done, 
without  copying  the  items  of  the  account  That  such  a  prolix 
statement  as  a  bill  of  parcels  was  not  contemplated  is  evident 
firom  the  admonition  in  the  section  (383)  that  the  facts  must 
be  stated  concisely.  This  case  also  disposes  of  the  objection 
now  urged,  that  the  omission  of  the  schedule  referred  to  in  the 
statement,  made  the  judgment  invalid.  In  Gandall  v.  Finn, 
tiie  confession,  after  setting  forth  the  amount  for  which  judg- 
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ment  was  authorized,  atated  that  '^the  abore  indebtedness 
iffose  on  an  account  for  goods,  wares,  and  merchandise,  and 
l^roperty  sold  and  delirered  to  me  bj  said  plamtiff,  and  for 
%^ich  I  have  not  paid.^  The  supreme  court  set  aside  the 
judgment ;  but  on  appeal  to  this  court  the  order  was  reversed 
Ifpd  the  statement  held  sutBcient.  It  will  be  seen  that  the  facts 
'^ut  of  which  the  faidebtedness  arose  in  the  Carpenter  judgment, 
tre  more  fkilljr  stated  than  in  the  judgment  against  Finn.  In 
%ie  latter  stetiBinent,  there  was  an  omission  of  any  time  at 
^ich,  or  within  whibh  the  sale  and  delivery  of  the  goods  spe» 
l)fBed  was  nmde.  Thb  statement  in  the  Caipenter  judgment 
tnust  be  regarded  afe  'tnore  fully  setting  forth  the  facts  out 
^  which  the  indebtedness  arose,  than  was  done  in  the  two 
^^Rses  above  referred  -to  in  ^this  court.  We  must  regard  them  as 
tiifving  all  that  fulbiess  and  particularly  contemplated  by  the 
^boAe,  ahd  that  the  ^iknoe  judgments  above  referred  to  against 
^Eterow  were  valid  and  legal,  and  should  not  have  been  vacated 
IChe  orders  appealed  from,  vacating  the  same^  must  be  reversed 
%{£h<Mte. 


"T.  A^^HsMtc,  J.— T^e  eotifession  in  each  of  these  cases  is 

^r  tntfuey  due,  and  "the  statement  in  each  shows  the  amount 

iRir  which  the  jtidgttieilt^te  to  1)e  entered,  and  that  the  sum  con- 

^bssed  is  jiD(S%  due  to  the  plaintift    It  also  states  concisely  the 

Ikots  out  of  whieh  the  indebtedncsss  arose.     The  principal  ob- 

jeotion  is  that  in  neither  statement  is  it  set  out,  in  express  and 

n^pectiBc  terms,  ttet  ^e  indebtedness  was  for  the  precise  sum 

4br  whidh  judgment  is  ^Donifessed.     But  it  is  unneoessaiy  that 

'"fliis  should  be  iset  out  in  exact  and  precise  terms  if  the 

%6t  is  ttuiBie  to  asi|«ar  by  the  statement    Lanning  v.  Car- 

%iekiter,  SO  K.  K  447,'4l%.  The  )SM>t  certamly  does  appear  fWim 

"m&lk  of  &Me  statamnifa.    In  each  case  the  confession  is  for  a 

IMAaIn  emouiit  itated,llnd  for  whidi  judgment  is  authoraed 

*fo'be^ent«i^  ^nieibUiemehtthenproceedaj^'Thi^ 

^4^dgment  is  for  «  debt  justly  due^  from  the  defendant  to 

t^'e,plaintiit    H€dre,-ilien,  is  a  definite  and  certain  amount  eon- 

/^Ifessedy  and  the  foorlher  unqualified  statem^t  that  the  eon- 

/IfesdoH'ls  for  a  debt  justly  due.    It  says  pUdnlj,  I  oonfeH 

r>fadgm4iit  for  this  amount  vrtiioh  is  justly  duOi    niia  it 
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•the  plain  xaeaning  of  the  sttiteiaenty  taken  together,  and  np 
jOther  meaning  can  be  given  to  it  without  straining  to  4^ 
feat  it  There  is  no  good  reason  for  attempting  to  interpret 
these  43tatement8  in  a  captions  and  unfriendly  spirit  All  that 
is  necessary  is  to  see  that  the  r^nirements  of  the  Code  are 
fikirly  and  substantially  complied  with.  There  is  certainly  no 
obscurity  about  either  of  these  statements,  and,  to  my  mind,  no 
eTi^enoe  of  any  attempt  tp  omit  or  evade  any  requirement  of 
the  statute.  They  show  with  quite  as  much  precision  and  cer- 
tainty that  the  sums  for  which  judgments  are  seyerally  CQpi- 
^Eetsed  are  justly  due,  as  does  the  stiitement  in  Tanning  r.  Car- 
penter, or  ihat  in  OandaU  v.  Finn. 

The  order  of  the  special  term  of  the  supreme  court,  setting 
aside  these  ju^ments,  ami  the  order. of  the  general  tenn  af- 
jfirming  the  same,  should  therelJoare  both  be  reversed. 

^11  the  other  judges  concurred,  except  SiELDXK,  J.,  who  in^fl 
i^nt,  and  Hogeboqh,  J.,  who  was  for  affirqaance. 

<)rders  of  general  and  special  terms  reversed  with  costs. 


OOOHLAN  V.  DINSMOBK 

December,  1967. 

AAnning  9  Bo$w,  46t. 

In  an  action  againit  a  ooUeeiing  agent  for  failing  to  have  a  note  pitv 
•tested,  whereby  leyeral  indozsers  were  diachaiged,  the  judge  raled« 
in  ieveral  distinct  propositions,  that  evidence  relied  on  by  defeiidll(t 
in  respect  to  each  indorser,  to  establish  a  waiver  of  protest  and  notiQ|i» 
was  not  safflcient  Held,  that  a  single  exception  did  not  bring  np  for 
review  error  in  one  of  these  propositions,  the  others  being  correct. 

Francis  S.  Coghlan  sued  William  B.  Dinsmore,  president  •! 
the  Adains  Express  Company,  for  damages,  in  the  amount  ot 
A  promissory  note,  which  the  cpmiumyhad  taken  to  coUeot^ 
and  had  not  caused  to  be  protested,  so  as  to  charge  the  in- 
« doners.  The  note  was  JDoueide  by  one  Nichols,  and  indorsed  hjf 
Saltus  &  Ca,  wd.by  one  Anna  Sidtus. 

testimony  for  plaintiff,  (be  substance  of  whieh  if 
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stated  in  the  opinion,  defendant  nioved  for  a  nonsuit,  on  the 
ground  that  plaintiff  had  not  proved  that  the  note  had  not 
been  presented  and  protested,  which  was  denied.  Defendant 
then  proved  that  the  maker  resided  in  Louisiana,  and  was  in 
this  State  in  18C1,  the  year  in  which  the  note  was  made ;  but 
did  not  return  to  his  place  of  business,  in  consequence  of  the 
political  troubles  which  prevailed  at  that  time.  He  made  an 
arrangement  at  that  time,  with  Saltus  &  Co.,  by  which  he  was 
to  pay  them  one  thousand  dollars  upon  this  note,  and  they 
agreed  to  protect  the  note  and  extend  the  time  of  payment  of 
the  balance.  This  they  failed  to  do.  It  was  agreed  between 
them,  notwithstanding  this  arrangement,  that  the  note  should 
be  protested. 

'  Tlie  iufierior  court  held  that  the  maker's  insolvency  having 
been  shown,  defendants  were  liable  unless  they  were  exonerated 
by  a  waiver  of  protest,  by  Saltus  &  Co.,  or  by  the  payment  of 
one  thousand  dollars.  That  the  latter  fact  was  not  pleaded, 
and  if  it  were,  it  would  not  be  available,  because  the  money  was 
paid  to  the  indorsers  for  their  own  use,  and  not  for  plaintiff's. 
That  the  promise  to  the  maker  was  not  equivalent,  as  a  waiver, 
to  a  promise  to  the  holder  (disapproving  of  Marshall  v.  Mitchell, 
35  Me.  221),  and  that  if  it  trere,  the  agreement  being  private, 
and  unknown  to  plaintiff,  and  the  evidence  being  conflicting, 
it  could  not  avail  in  this  case.  Reported  in  9  Bosto.  453. 
Judgment  having  been  affirmed,  defendant  appealed. 

John  IL  Reynolds,  for  defendant,  appellant 

Wm.  Allen  Butler,  for  plaintiff,  respondent ; — ^As  to  the  in- 
sufficiency of  the  exception,  relied  on  the  authorities  cited  in 
the  following  opinion. 

FuLLERTOX,  J. — ^Thc  uonsuit  in  this  case  was  properly 
denied. 

When  the  plaintiff  rested,  he  had  proved  the  contract  by 
which  the  defendant  had  received  tlie  note  for  collection,  and 
agreed,  if  it  were  not  paid  on  presentation,  to  have  the  same 
protested ;  and  he  had  ftirther  given  some  testimony  tending  to 
prove  that  this  contract  had  not  been  performed. 

It  appeared  that,  when  the  note  was  returned  to  the 
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by  the  Adams  Express  Company,  no  certificate  of  protest  was 
attached  to  it;  and  the  plaintiff  refused  to  receiye  it  for  that 
reason.  It  was  not  then  pretended,  by  the  person  having  the 
principal  charge  of  the  aflairs  of  the  company,  that  the  note 
had  been  protested;  and  he  promised  the  plaintiff  that  he 
would  write  and  inquire  why  it  bad  not  been  done. 

The  plaintiff  never  heard  from  the  company,  or  any  of  its 
officers,  after  that  intcn'iew. 

Upon  this  evidence,  the  jury  could  not  properly  have  found 
that  the  note  had  not  been  protested,  in  compliance  with  the 
defendant's  contract,  and  it  would  not  have  been  proper  to 
have  taken  the  case  from  them. 

After  the  close  of  the  testimony,  the  court  ruled : 

1.  That  the  evidence  on  the  part  of  the  defendant  did  not 
amount  to  proof  of  waiver  of  notice  of  non-payment  and  notice 
of  protest,  by  Saltus  &  Co.,  the  indorsers  of  said  note. 

2.  That  such  evidence  was  not  sufficient,  as  between  the 
plaintiff  and  the  defendant,  to  discharge  the  express  company 
from  the  performance  of  their  agreement 

3.  That  there  was  no  sufficient  evidence  to  go  to  the  jury,  of 
any  waiver  of  notice  of  non-payment  or  notice  of  protest  on 
the  part  of  Anna  Saltus,  one  of  the  indorsers  of  the  note. 

To  these  three  distinct  propositions  the  defendant  took  a 
single  exception,  and  it  follows  that,  if  any  one  of  the  proposi- 
tions can  be  maintained,  the  exception  is  not  well  taken.  Day 
V.  Roth,  18  N.  Y.  448 ;  Winchell  t;.  Hicks,  Id.  658 ;  Haggart  v. 
Morgan,  5  N.  Y.  (1  Seld)  422 ;  Hunt  t;.  Maybee,  7  N.  Y. 
(3  Sdd.)  26C.  The  last  of  the  three  propositions  was  undisput- 
edly  correct  There  is  no  evidence  whatever  in  the  case  tend- 
ing to  show  Anna  Saltus  ever  waived  her  rights  as  indorser  of 
the  note. 

Whatever  may  have  transpired  between  the  maker  and  the 
other  indorsers,  affecting  the  rights  of  the  latter,  it  is  not  pre- 
tended that  Mrs.  Saltus  ever  participated  in  it,  or  had  any 
knowledge  of  it  She  was  therefore  entirely  unaffected  by  the 
agreement  by  which  it  is  claimed  the  other  indorsers  waived 
notice  of  protest  Consequently,  the  judge  ruled  correctly  as 
to  that  part  of  the  case,  and  the  exception  does  not  bring  the 
other  propositions  under  consideration. 
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[The  remarks  of  the  judge  as  to  another  question  not  passed 
on  by  the  court,  are  omitted.] 

The  judgment  should  be  a|Brmed>  with  costs. 

All  the  judges,  except  Bocksb,  J.,  absent,  concuned,  ou  the 
ground  that  the  exoq[>tion  did  not  cover  the  error  in  ruling 
tiiat  Saltus  &  Co.  were  not  proved  to  have  waiTe4  demand  and 
notice. 

Judgment  afBrmed,  with  costs. 


eQl4BXJBN  t;.  MOBT(»r. 

ICuoh,  1867. 

In  ft  creditor's  -action,  jodgment  wtm  rendered  setUng  aside  an  assign- 
ment as  void,  and  direeting  tlie  assigneea  to  acooant.  A  referee  was 
appointed  to  take  the  accounting,  and,  on  his  report  coming  in,  an 
Older  WM  entered  npon  his  rep<Nrt,  requiring  defendants  to  pa j  to  tbe 
receiver  tlie  sum  certified  against  tliem  pn  the  aooonnting.  No  appeal 
wiMi  taken  from  tbe  .firet  Jodgmeat  or  order, >at  the  defendanto  ap» 
pealed  from  tbe  second  one,  made  npon  the  aoooonUng,  and  tbe  su- 
preme court  at  general  term,  on  coniidering  tbe  appeal,  reverted  both 
prdera. — Held,  that  on  an  appeal  to  the  court  of  appeals  the  latter 
court  might  review  the  question  on  the  merits  whether  tbe  defendants 
were  accountable  for  certain  items  found  against  them  b/  the  referee,* 
although  this  ins  done  in  pnisnance  ol  tbe  order  or  judgment  made 
on  tbe  trial  pf  tbe  issues,  whisb  bad  not  been  appealed  from. 

A  IruBtee  will  net  be  permitted  to  make  profit  for  himself  out  of  the 
trust  property,  and  it  is  his  dutj  to  protect  it  to  the  beet  of  his  abilitj 
from  sacrifice  on  sales  which  would  overreach  and  destroy  his  title ; 
and  purchases  hy  a  trustee  In  such  cases  acome  to  the  benefit  of  tbe 
trust  fund. 

This  principle  applies  without  roference  to  the  question  of  tbe  ^^rt^^^ 
or  unfairness  of  tbe  tiansaction. 

The  rule  that  a  trustee  cannot  purchase  the  trust  propertj,  jb  to  be  ap- 
plied not  onlj  in  case  of  valid  trusts,  but  as  well  on  seitlemeats  and 
aeoountings  with  trustees  or  assignees  in  esses  of  fEandalenl  asrign- 
ments,  when  adjudged  void. 

If  Bueh  trustees  hold  under  the  assignment,  thej  ase  ttastees  •f  aa  ex- 
press trust  to  be  executed  according  to  the  diredioas  of  the  laslnc 

*  Comparo  Morange  e.  Morris,  4  Mb.  Pr.  If,  8,  447,  and  oaasa  cited. 
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meiit ;  but  iTthe  mwlgnment  be  avoided  by  creditoiv.  Hie  aerigneee  are 
the  tmsteee  for  tbe  oreditom  ander  an  eqaltable  or  <eoBitnieti7e  tiQit. 

The  aaeigned  property  pnrchased  in  by  the  assigneee  etxll  belongs  to  the 
trust  fond,  sabject  only  to  the  assignees'  right  of  indemnity  for  their 
advance  on  the  pnrchase. 

Asrignees  of  real  property  for  the  benefit  of  creditors  are  entitled  to  fall 
indemnity  against  their  expenditures.  Even  though  the  assignment 
is  set  aside  as  void,  and  their  claim  to  have  purehased  the  property  for 
tiieir  own  benefit  is  also  declared  void,  they  should  be  protected  on  the 
accounting  in  so  far  as  thejr  acted  intentionally  for  the  benefit  of  the 
trust,  in  good  faith,  and  without  negligence. 

Bi^ments  for  taking  charge  of  and  preserving  the  trust  property,  such  as 
for  harvesting  and  aaving  grain  crops,  and  for  the  discharge  of  liens, 
mie  within  this  rule. 

If,  upon  the  accounting,  ihey  insist  on  the  ckdm  tlyit  they  purchased  4he 
Ipioperty  In  their  own  right,  they  may  be  diarged  with  the  difference 
■between  tlie  amount  paid  by  them  on  the  purchase  of  the  property,  and 
its  actual  value. 

<niaile8  B.  Oolbnrn  brought  this  action  in  the  snpreme 
«mrt  against  Aknaon  F.  Morton  and  Horace  Oaylord,  to  set 
asiSe  an  assignment  for  firand. 

The  respondents,  together  with  William  W.  Mann,  were  the 
ligiieffH  of  one  Jesse  Fiye.  The  plaintiff  a  judgment  creditor 
0f  Frjei'Iumng  obtained  judgment  against  hinif  and  an  execn- 
tioQ  BKued  tiiereon  against  him  having  been  duly  returned, 
wuOa  bonOf  instituted  this  action  to  set  aside  the  assignment  as 
'fraudulent  and  Toid  as  against  creditors,  and  to  reach  the  prop- 
erty of  Frye  and  have  the  same  applied  in  payment  and  satis- 
ifiMition  of  his  judgment  Such  proceedings  were  had  in  the 
supreme  court  that  said  assignment  was  declared  fraudulent 
and  Toid^and  the  assignees  were  directed  to  account  and  pay 
ofcr  to  a  reeeiTBr,  to  be  appointed,  all  the  property  and  effeots 
of  the  judgment  debtor  receiTed  by  them.  And  that  court 
ADrther  ordered  that  the  assignees  delirer  oyer  to  such  receiTer 
^'tfae  property  then  remaining  in  their  hands,  teceived  and 
Md  by  thiMn  under  said  assignment,  and  the  proceeds  and 
-mnOM  of  so  mudi  of  the  property  so  receiTed  by  them  as 
kad  been  by  them  sold  to  others,  with  interest  on  the 
«Me  from  the  time  of  such  sale  or  sales,  and  the  Talue 
tf  all  of  said  property  as  had  been  used  or  converted  to 
the  use  of  them,  or  either  of  them,  excq>t  that  they  were  not 
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to  acconnfc  for  so  mncli  of  said  property  so  received  by  them  as 
had  been  taken  and  sold  on  executions  and  chattel  mortgages 
against  satd  Jesse  Frye  and  not  purchased  by  them,  or  either  of 
them,  on  such  sale  or  sales. 

And  it  was  further  ordered  and  adjudged  that,  in  regard  to 
such  of  the  property  so  sold  on  executions  and  chattel  mort- 
gages, said  assignees  must  account  for,  and  pay  oyer  to  the  said 
receiver,  the  amount  of  the  difference  between  the  price  paid  on 
such  purchase  and  the  then  actual  value  of  the  property  pur- 
chased, with  interest  from  the  time  of  such  purchase,  and  that 
the  said  assignees  must  account  for  and  pay  over  to  the  said 
receiver  the  value  of  all  property  so  assigned  to  them,  which  had 
been  lost  or  wastad  by  their  want  of  care.  And  a  referee  was 
appointed  to  take  and  state  said  accounts  upon  the  principles 
mentioned  in  said  order.  The  referee  charged  the  assignees  with 
the  sum  of  five  hundred  and  thirty-five  dollars  and  eighty  cents, 
being  the  difference  between  the  actual  value  of  the  property  of 
their  assignor,  purchased  by  them,  and  the  price  paid  by  theipi 
for  the  same ;  and  the  referee  also  refused  to  allow  the  assignees 
certain  payments  made  by  them,  amounting  to  the  sum  of  four 
hundred  and  forty-eight  dollars  and  ten  cents.  These  disburse 
ments  were  made  for  meeting  expenses  in  harvesting  the  crops 
and  securing  the  property  assigned,  and  for  money  paid  Orlando 
Allen  upon  a  mortgage  held  by  him  upon  a  portion  of  the  as- 
signed property.  There  was  no  evidence  that  these  payments 
were  not  made  in  good  &ith. 

Judgment  was  entered  up  in  conformity  with  the  report  of 
the  referee. 

The  supreme  ccurty  at  general  term,  on  appeal  held  that  the 
defendants  should  be  credited  with  the  said  sum  of  four 
hundred  and  forty-eight  dollars  and  ten  cents^  and  that  the 
defendants  had  been  improperly  charged  with  the  som  of  five 
hundred  and  thirty-five  dollars  and  eighty  cents,  the  difference 
between  the  actual  value  of  property  of  the  aaaigiior  purchased 
by  them,  and  the  price  paid  therefor,  and  ordered,  a  new  tzid, 
unless  the  plaintiff  would  elect  to  reduce  his  judgment  to.  the 
sum  of  five  hundred  and  ninety-two  dollars.  This  the  pl^«fc^ff 
retused  to  do,  and  appealed  to  this  court  firom  said  order,  rtipur 
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kting  that  if  the  same  be  affirmed,  that  judgment  absolate  be 
lendered  against  him. 

Wm.  Woodburtfy  for  the  pkintiff,  appellant 

W.  W,  Manuy  for  the  defendants,  respondents ; — Cited  Jlitt 
on  TrustceSy  670,  and  notes  by  Wharton  ;  Wakeman  v.  Orover, 
4  Paige,  23 ;  Barney  v.  Griffin,  4  Sand/.  CJ^  662 ;  S.  C,  2  N.  Y. 
(2  Com^/.)  366 ;  Burr,  on  Ass.  2  ed.  667,  669 ;  1  Story.  Eq.  Jur. 
§  626 ;  Bruen  t^.  Hone,  2  Barl.  686. 

By  the  Coubt. — Bockes,  J. — This  is  an  appeal  from  an 
order  of  the  general  term  of  the  supreme  court,  reversing 
the  judgment  of  the  special  term,  entered  on  the  report  of 
a  referee,  the  appellant  stipulating  that  judgment  absolute 
might  be  entered  against  him,  if  the  order  should  be  af- 
firmed. 

The  action  was  brought  by  a  judgment  creditor  against 
his  debtor,  and  the  assignees  of  the  latter,  to  set  aside  an 
assignment  for  fraud,  and  to  have  the  assigned  property 
and  its  avails  applied  in  satisfaction  of  the  judgment  The 
action  was  referred  to  Isaac  A.  Verplanck,  as  referee,  *•  to  hear, 
try,  and  determine  all  the  issues  and  matters  set  forth  in  the 
pleadings.^ 

The  referee,  having  heard  the  case,  decided  in  favor  of  the 
plaintiff  on  all  the  issues  made  by  the  J)leadings,  and  directed 
an  accounting  by  the  assignees  in  regard  to  the  assigned 
property. 

The  referee's  report  was  in  due  form.  It  contained  his  find- 
ings of  fact  and  conclusions  of  law ;  and  judgment  was  entered 
thereon  at  a  special  term,  which  declared  the  rights  of  the  par- 
ties as  determined  by  the  referee  and  stated  in  his  report  The 
report  and  judgment  directed  that  a  receiver  should  be  appointed 
with  the  usual  rights  and  powers  of  receivers  in  such  cases.  It 
also  directed  the  appointment  of  a  referee  to  take  and  state  the 
account  of  the  assignees. 

,  •  No  exception  was  taken  to  the  report  of  the  referee ;  nor  was 
any  case  made  showing  the  evidence  or  proceedings  on  the  trial 
before  «liim^  nor  was  an  appeal  taken  from  the  judgment  (HT 
order  entered  on  his  report 
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At  a  snbseqiient  special  term,  an  order  was  entered  bj 
consent  of  parties,  referring  it  to  Perry  O.  Porker,  aa  leCerec^ 
to  take  the  accoanting  authorized  and  directed  bj  the  prior 
decision. 

About  one  year  and  a  half  after  the  entry  of  thia  order  of 
reference,  Mr.  Parker  made  his  report,  whereby  he  found  and 
decided  that  all  the  assigned  property  which  came  to  the  pos- 
session of  the  assignees  had  been  dipposed  of  by  them,  or  bad 
been  nsed  and  appropriated  by  them,  rendering  them  charge- 
able with  its  ralue,  and  he  oertiAed  a  balance  against  Morton 
and  Oaylord,  who  had  receiycd  the  property  and  it  aTaih^  of 
one  thousand  fiye  hundred  and  seyenty-fiTe  dollars  and  ninefy. 
cents,  which  sum  they  were  now  directed  to  pay  to  the  leceiTer. 
This  report  was  confirmed  at  special  term,  and  an  order  was 
entered  thereon  directing  Morton  and  Gaylord  to  pay  to  the 
reoeiyer  the  sum  certified  against  them,  with  interest,  within 
thirty  days,  or  that  execution  issue  against  them  therefor. 
From  this  order  or  judgment  the  defendants  Morton  and 
Gaylord  appealed  to  the  general  term,  and  the  general  term,, 
on  considering  the  appeal,  reyersed  both  orders,  aa  well  the  one 
entered  on  the  report  of  the  second  referee,  as  also  that  en- 
tered on  the  report  of  the  firsL  The  case  made  on  the  appeal 
contained  only  the  eyidence  and  proceedings  before  the  second 
referee,  Mr.  Parker,  and,  as  appears  from  the  order  of  the 
general  term,  the  reyersal  was  for  errors  of  law  and  errors  of 
fact,  ! 

T 

[Bemarks  questioning  the  practice  pursued  in  the  caoae  are  I 
omitted,  the  court  being  of  opinion  that  as  the  cause  was  pre- 
sented they  could  properly  reyiew  the  principal  question  in- 
yolyed  in  the  merits.    The  learned  judge  then  proceeded  as 
follows  :J 

If  we  unite  the  two  orders — that  made  on  the  report  of  the 
accounting  referee  with  that  made  on  the  report  of  Mr  Ver- 
planck — we  haye,  in  effect,  a  judgment  and  decree  complete  itt; 
uU  its  parts;  and  the  appeal  will  stand,  according  to  the  plain 
intent  of  the  party  appealing,  as  an  appeal  tcom  a  part  <mly  of 
the  judgment;  an  i^peal  from  that  part  affected  by  the  ac- 
counting, as  to  which  only  exceptions  were  taken  and  a 
waa  made  for  reyiew. 
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Tbis  is  the  form  iu  which  the  case  Was  presented  on  the  q^ 
peal  to  the  general  term.  The  order  entered  on  the  report  cf 
Mr.  Yerploncky  tras  the  judgment,  to  the  extent  that  it  deter- 
mined the  iscncs  made  by  the  pleadings,  and  was  rendered  com* 
plete  by  the  tapplemental  order  entered  On  the  report  of  Mr. 
Parker,  both  of  which  should  haye  been  combined  had  (he  cor* 
rect  practice  been  adopted. 

In  this  Tiew  of  the  case,  the  general  term  was  in  error  in  t9* 
▼ersing  that  part  of  the  jodgment  directed  by  the  decision  and 
reported  Mr.  Yerplanck. 

That  part  had  not  been  appealed  firom-^hence  was  not  befoiv 
the  conrt  for  reriew ;  nor  had  exceptions  to  it  been  taken ;  nor 
had  a  case  been  made  and  settled  showing  the  proceedings  be« 
fore  the  referee.  It  is  also  certified  to  this  court  that  the  re* 
tersal  by  the  general  term  was  for  errors  of  law  and  errors  of 
fact  But  it  could  not  be  seen  tiiat  Mn  Yerplanck  reported 
erroneously  on  the  facts,  for  no  case  was  made  showing  what 
facts  were  established  before  him. 

The  court  could  hot,  therefore,  say  that  his  findings  of  fact 
were  erroneous.  Was  Mr.  Yerplanck  in  error  in  his  conclusioni 
of  law  f 

If  right  in  my  riew  of  the  case  above  expressed,  the  parties 
must  be  held  to  hare  acquiesced  in  his  conclusions  of  law  by 
(Muitting  to  enter  exceptions  or  to  appeal. 

But  let  it  be  conceded  that  the  general  term  had  the  right 
to  rcTiew  the  decision  entered  on  the  report  of  Mr.  Yerplanck, 
and  its  rerersal  was  manifestly  erroneous.  The  point  of  error 
suggested  by  the  general  term,  as  regards  Mr.  Yerplanck's  re* 
port.was,  thathe  held  the  assignees  to  accotint  as  trustees; 
notwithstanding  the  assignment  was  adjudged  fraudulent  and 
Toid. 

It  is  made  to  appear  from  the  pleadings,  and  firom  the  eri* 
deuce  produced  before  Mr.  Parker,  that  there  were  liens  on 
portions  of  the  assigned  property,  by  rirtue  of  levies  under  cz* 
ecution,  and  by  chattel  mortgages,  at  the  time  the  assignment 
was  made. 

After  the  assignment,  and  on  sales  under  such  executions 
and  mortgages,  the  'assignees  became  purchasers,  at  sums  lesa 
than  the  actual  value  of  the  property  purchased  by  them.    The 
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referee  held  and  decided,  that,  in  regard  to  such  property,  the 
assignees  must  account  for  the  difference  between  the  price  paid 
by  them  on  such  purchases,  and  its  actual  value.  This  differ- 
ence was  subsequently,  on  the  accounting  before  Mr.  Parker, 
found  to  amount  in  the  aggregate  to  fiye  hundred  and  thirty- 
five  dollars  and  eighty  cents. 

The  ground  of  such  decision  was  that  the  assignees  claimed 
to  hold  this  property  as  their  own,  relieved  from  the  trust 
They  so  claimed  from  the  first,  before  the  assignment  was  ad- 
judged void,  and  while  they  were  insisting  on  its  validity.  They 
put  their  claim  on  the  record  by  their  answer.  They  there  ad- 
mit that  they  claim  to  hold  certain  personal  property,  which 
formerly  belonged  to  Frye,  in  their  own  right,  and  allege  in 
justification  of  such  claim  that,  although  the  property  came  to 
their  pocsession  by  virtue  of  the  assignment,  yet  at  that  time  it 
was  under  levy  on  execution,  and  was  subject  to  chattel  mort- 
gages, under  which  it  was  subsequently  sold,  and  that  on  such 
sales  they  became  purchasers. 

The  claim  of  absolute  ownership  was  asserted  and  persisted 
in  until  and  after  judgment  was  rendered  against  them;  and 
the  supreme  court  sustained  the  claim  (erroneously  I  think), 
not  on  the  ground  put  forward  in  the  answer,  but  on  ground 
equally  untenable,  that  the  assignment  being  decreed  void, 
they  were  discharged  from  all  the  duties,  obligations,  and  res- 
ponsibilities which  otherwise  would  have  rested  on  them  as 
trustees,  in  regard  to  their  purchases  of  trust  property  on  sales 
under  liens  which  attached  prior  to  the  commencement  of  the 
trust.  A  trustee  will  not  be  permitted  to  make  profit  for  him- 
self out  of  the  trust  property;  and  it  is  his  duty  to  protect  it 
to  the  best  of  his  ability  ttoia  sacrifice  on  sales  which  would 
overreach  and  destroy  his  title ;  and  purchases  by  a  trustee  in 
those  cases  accrue  to  the  benefit  of  the  trust  fund. 

It  was  held  in  Jewett  v.  Miller,  10  Jf.  V.  (6  Sdd.)  403,  that 
one  standing  as  trustee  in  respect  to  property  in  his  posseflsfam 
is  not  permitted  to  purchase  and  hold  it  for  hin  own  l>enf4t» 
although  the  sale  is  a  judicial  one  under  a  title  superior  to  that 
of  the  trustee  or  the  cestui  que  irvsi.  It  was  said  by  the  dian* 
oellor  in  Van  Epps  r.  Van  Epps,  9  Paiffe,  237,  that  it  was  a 
rule  of  universal  application,  « that  no  party  can  be  pennittel 
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ta  purchase  an  interest  in  property,  and  hold  it  for  his  ovn 
benefit,  where  he  has  a  dojy  to  perform  in  relation  to  such 
property  which  is  inconsistent  with  the  character  of  a  purchaser 
on  his  own  account  and  for  his  individual  use.''  In  Slade  v. 
Van  Yechten,  11  Paige,  21,  it  was  decided  that  a  trustee  who 
buys  in  the  trust  property  under  a  prior  incumbrance,  and  at 
a  price  below  its  real  value,  is  always  considered  as  doing  so  for 
Ihe  use  and  benefit  of  his  eutui  que  trust.  See  also  the  follow* 
ing  cases :  Campbell  v.  Johnston,  1  Sand/.  Ch.  148 ;  Dickinson 
t^.  Codwise,  Id.  214;  Cram  v.  MitcheH,  Id.  251;  Dobson  v. 
Bacey,  3  Id.  60;  Iddings  v.  Bruen,  4  Id.  223, 263;  Moore  w. 
Moore,  Id.  37;  Bank  of  Orleans  v.  Torrey,  7  HiU,  260;  Haw« 
ley  V.  Cramer,  4  Cow.  717 ;  Torrey  v.  Bank  of  Orleans,  9  Paige^ 
649;  Conger  v.  Bing,  11  Bari.  356 ;  4  Kent  Own.  438;  /Story 
Bq.  Jur.  §§  321,  322,  465 ;  WUl  JEq.  Jur.  186, 187.  The  au- 
thorities bearing  on  this  subject,  both  in  England  and  in  thia 
country,  are  oollected  by  Dayibs,  J^  in  Qardner  t^.  Ogden,  28 
JV.  T.  327,  where  the  principle  which  ezdudes  a  trustee  flrom 
all  rights  to  purchase  the  trust  property  and  hold  it  for  his  own 
benefit,  is  clearly  and  emphatically  reiterated  and  afSrmed. 
The  trustee  will,  of  course,  be  indemnified  for  his  advances  on 
a  purchase  held  to  be  made  for  the  benefit  of  the  beneficiary, 
and  will  have  a  lien  on  the  property  purchased  for  the  sum  ad- 
vanced.   10  N.  r.  (6  SekL)  402 ;  11  Patge,  21. 

These  equitable  principles  are  applied  to  trustees  in  regard 
to  their  dealings  with  the  trust  property  in  cases  of  valid  trusts, 
and  they  should  also  have  ^)plication  on  settlements  and  ac- 
countings with  trustees  or  assignees  in  cases  of  fraudulent  as- 
signments^ when  adjudged  void.  Although  the  assignment  ia 
declared  void,  the  assignees  will  be  protected  in  so  far  as  they 
have  acted  under  it,  in  pursuance  of  its  provisions,  in  good 
faith.  Wakeman  v.  Orover,  4  Paige,  23 ;  Ames  t^.  Blunt^  5  JdL 
13 ;  AveriU  v.  Loucks,  6 Barb.  47D;  Collumb  t^.  Bead,  24  If.  T. 
505.  They  have  the  benefit  of  it  in  their  accounting  until  ther 
ftind  or  property  held  by  them  under  It  is  arrested  by  the  cred- 
itors' suit,  whereby  its  ^q[ilication  is  changed  by  operation  oi 
law.  A  fraudulent  assignment  is  not  absolutdy  void,  but  voiii 
only  as  to  creditors  on  dua  a|xpIication  to  the  court  Neither 
theassignor  nor  assignees  can  be  heard  to  assert  its  invaliditj> 
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and  80  long  as  the  assigned  property  and  its  arails  remain  in 
the  hands  of  the  assignees,  they  continue  trustees  in  regard 
to  it 

If  not  trustees  to  carry  the  provisions  of  the  assignment  into 
effect,  they  are  trustees  for  the  creditors,  who  by  their  proceed- 
ings hare  acquired  the  right  to  control  the  application  of  the 
property.  As  was  well  said  in  the  dissenting  opinion  in  this  case, 
when  under  consideration  in  the  supreme  court,  ^  If  they  hold 
under  the  assignment,  they  are  trustees  of  an  express  trust  to  be 
executed  according  to  the  directions  of  the  instrument;  but  if 
the  assignment  be  aroided  by  creditors,  the  assignees  are  trus- 
tees for  the  creditors  under  an  equitable  or  constructire  trust 
to  be  executed  as  the  law  adjudges  through  the  court& 

^  It  is  impossible  for  them  to  escape  that  relation,  and  it  is  by 
reason  of  its  existence  after  ayoiding  the  instrument  by  which 
they  take  title  from  the  assignor,  that  the  court  either  dirests 
them  of  the  property,  or  orders  them  to  account  for  what  they 
hare  received  under  it" 

The  authorities  above  cited  show  conclusively  that  the  assigned 
property  purchased  in  by  the  assignees  still  belonged  to  the  trust 
ftind,  subject  only  to  to  the  assignees'  right  of  indemnity  for 
their  advance  on  the  purchase. 

When  or  by  what  process  did  the  assignees  obtain  a  better 
title? 

It  is  plain  they  had  none,  and  it  is  equally  apparent  that  the 
creditors  by  their  proceedings  acquired  a  right  to  the  entire 
ftind  as  it  existed  in  their  hands.  The  action  of  the  creditor, 
in  equity,  operated  on  the  trust  property,  in  whatever  form 
and  under  whatever  condition  it  was  held  by  the  trustees, 
wresting  it  from  the  illegal  direction  given  it  by  the  fraudu- 
lent instrument,  and  giving  it  application  as  the  law  required. 
The  assignees  should  not  be  allowed  to  profit  by  the  prooeedr 
ing ;  otherwise  a  temptation  would  be  opened  up  to  them  to 
violate  their  duty. 

If  they  would  be  allowed  gains  in  case  the  assignment  should 
be  adjudged  void,  which  they  could  not  have  if  it  continued  in 
force,  there  would  be  an  inducement  oflSsred  them  to  aid  in  the 
^destruction  of  the  trust    Ifo  principle  is  better  seMled  thia 
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thisy  that  trustees  cannot  be  permitted  to  hold  a  position  hostile 
to  the  trust. 

They  can  no  more  be  allowed  to  make  profit  by  its  destniction 
than  by  its  execution,  and  consequently  cannot  hold  property  dis- 
charged firom  the  trust  in  one  case,  which  would  be  subjected 
to  it  in  the  other.  Again :  It  has  been  shown  that  the  assignees 
were  protected  by  the  assignment,  while  acting  under  it  in  good 
fidth.  As  a  consequence  they  should  be  subjected  to  the  duties^ 
obligations,  and  responsibilities,  which  attached  to  their  position. 
There  is  no  hardship  in  the  application  of  those  rules  to  a  case 
of  accounting  by  assigness,  like  the  one  here  und^  oonsidera- 
sion,  for  under  their  application  assignees  are  secured  fiill  and 
perfect  indemnity.  All  that  is  required  of  them  is  that  they 
shall  surrender  and  deliver  over  to  the  receiyer  the  entire  trust 
property  which  came  to  their  hand%  or  its  aviuls,  deducting 
all  payments  made  by  them  in  good  faith  in  performance 
of  the  iarust,  and  on  being  allowed  for  all  labor,  expenaes, 
and  advances  made  and  incurred  in  its  protection  and  pres* 
ervation* 

If  allowed  other  and  greater  rights,  they  will  be  permitted  to 
hold  gains  acquired  in  their  use  of  the  trust  funds  or  resulting 
firom  their  management  of  the  trust  property.  The  rule  which 
should  obtain  is  well  stated  by  Mr.  Justice  Dayibs^  in  his  dis* 
senting  opinion  in  this  case,  that  ^  When  the  assignment  is 
held  invalid  as  against  creditors,  the  rights  and  relations  of  the 
aaignees  (except  so  far  as  they  have  in  good  faith  executed  the 
trost)  are  precisely  those  that  would  arise  if  the  property  had 
been  delivered  to  them  by  the  assignor  with  the  express  direc- 
tions to  do  what  the  law  adjudges  they  are  bound  to  do;  and 
hence  the  rule  relating  to  trustees,  and  preventing  them  from 
aoqniring  any  interest  in  the  property  hostile  to  the  boaeflciary, 
and  especially  their  making  any  specidations  upon  it»  is  fiiUy  and 
at  an  times  operative.'' 

It  follows  from  these  considerations,  that  the  assignees  were 
ptoperly  charged  in  the  acoounting  with  the  differenoe  between 
the  amount  paid  by  them  on  the  purchase  of  the  jMroperty,  and 
its  actual  value.  They  might  have  relieved  themselves  firom  this 
amount  by  turning  over  the  property  to  the  reoeiver,  on  being 
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paid  or  allowed  tbe  sam  adranced  on  ita  pnrchaae ;  but  tliey 
elected  to  hold  it  as  their  own  discharged  Ax>m  the  trait. 

They  so  claimed  it  in  the  pleadings^  and  still  so  daim  it 

Thej  were  oonseqnenUy  properly  charged  with  its  yalaoy  less 
the  amonnt  paid  by  them  on  the  purchase.  In  any  Tiew  that 
CMi  be  taken  of  the  case,  the  reterssl  of  the  order  or  judgment 
entered  on  the  report  of  the  first  referedy  Mr.  Yerplanok,  was 
erroneoua 

We  are  now  brought  to  a  consideration  of  the  order  or  judg- 
ment of  the  special  term  entered  on  the  report  of  the  aeoond 
reftofeoi  Mt.  Parker. 

An  sppesl  iTas  taken  from  this  order  to  the  genial  term, 
where  it  was  reversed. 

It  is  first  objects  that  the  reyersal  was  erroneous^  beoaasa 
there  was  no  sufficient  etioq^tioii  either  to  the  order,  or  to  {ha  re- 
port of  the  referee  on  which  it  Was  founded. 

No  exception  to  the  order  appeari  on  the  record,  and  only  tery 
generid  exceptions  to  the  report  of  Ihs  referee. 

But  I  think  the  substantial  formalities  were  compiled  with 
sufficiently  to  authorixe  the  general  term  to  exiyonfaie  the  6ase  on 
the  merits  of  the  accounting  before  Kr.  Parker. 

On  such  examination  it  was  decided  by  the  gmeral  tern  that 
sereral  items,  amounting  in  the  aggregate  to  flto  hundred  and 
thirity-fiye  dollars  and  eighty  oenta^  were  impnq^ly  ohar^ 
against  Hie  defendants;  and  also  that  items  amounting  to 
four  hundred  and  forty-ei|jht  dollars  and  ten  dukiM,  woe  i»- 
jtfoperly  disallowed  to  them  in  the  accounting ;  and  fiir  these 
reasons  the  general  term  reversed  the  deeiliou  of  the  speoU 
term,  unless  the  plaintiif  would  stipulate  to  make  what  wia 
deemed  the  proper  deduction. 

It  has  already  been  seen,  in  the  preyious  disdnssion  of  thaoii^ 
tJiat  the  genend  term  was  in  error  in  determining  that  tiia  iteiu 
making  up  the  sum  of  five  hundred  and  thirt^^fiTe  dollars  and 
dghty  cents  were  improperly  charged  against  the  defcndftntsL 
This  amount  was  the  aggregate  difBefenoe  between  tha  itms 
paid  by  the  assignees  upon  sales  of  the  assigned  propertyy^uijb 
under  exeeutiou  and  chattel  mori^gages  which  baU  j^ority 
OTer  the  asdgnm^t>  and  iti  Aotual  taloe. 
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The  anignees  insisted  on  holding  the  property  as  their  own, 
hence  were  properly  chargeable  with  snch  difference. 

This  subject  has  been  aboTe  oonsidered,  and  needs  no  ftirther 
comment  Besides,  the  question  had  been  determined  by  the 
prior  decision  in  the  case,  which  adjudication  was  oondnsiye  on 
the  accounting  referee,  whether  right  or  wrong.  The  adjudica- 
tion stood  as  the  law  of  the  case  until  rerersed,  and  the  parties 
haye  made  it  conclusire  on  them  by  omitting  to  appeaL  The  ac- 
counting lefiSree  was  therefore  right  in  charging  the  assignees 
with  these  items,  controlled  as  he  was  by  tiie  prior  decision ;  and 
this  should  be  all  the  more  satisfactory,  because  in  accordance 
with  well-settled  equitable  principles. 

The  assignees  claimed  to  be  allowed  for  taking  care  of  and 
preserving  the  trust  property,  and  for  harresting  and  saying  the 
gndn  crops.  Also  one  hundred  and  fifty-four  dollars  and  ten 
cents,  paid  Mr.  Allen  on  a  mortgage  which  was  a  lien  on  a  por- 
tion of  the  property. 

These  items  amounted  to  four  hundred  and  forty-eight  dollars 
and  ten  cents  at  the  date  of  the  referee's  report 

The  referee  refhsed  to  allow  these  items.  In  this  he  was  in 
error. 

As  (he  ease  was  made  before  him,  they  were  proper  items  to 
be  allowed  the  assignees.  They  were  items  of  expenditure  proper 
to  be  allowed,  were  duly  charged  and  rerifled  in  the  account, 
and  were  not  impeached.  For  aught  that  appeared  before 
the  referee,  these  items  of  expenses  and  payments  wane  incurred 
and  made,  necessarily  and  in  goodfiiith,  with  a  yiew  tothe  pres- 
eryation  and  protection  of  the  property,  to  preyent  its  loss  and 
tncrifioe. 

The  asrignees  were  entitled  to  Mi  indemnity  against  such 
liabilitiefl  and  expenditures,  ahd  should  be  protedad  in  the  ao- 
eounfing,  in  so  br  as  they  acted  intentionally  for  the  benefit  of 
the  trust,  in  good  fiuth,  and  without  negligence.  In  flia  absence 
of  anything  impugning  their  fairness,  the  referee  should  haye 
allowed  those  itons  to  the  assignees  in  theb  aooonnts. 

For  this  error  the  case  must  go  back  to  the  aocounting  referee, 
nnless  the  plaintiff  will  oonsent  to  reduoe  the  amount  reported 
agaiiist  the  assignees  to  one  thousand  one  himdredand  twenty- 
seyen  dollars  and  eighty  cents,  as  of  the  date  of  the  report 
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paid  or  aUowed  tbe  sam  adyanced  on  id  pnrchaae ;  bat  tbey 
elected  to  hold  it  as  their  own  discharged  Ax>m  the  trait 

They  so  claimed  it  in  the  pleadings,  and  still  so  daim  it 

They  w^re  oonseqnently  properly  charged  with  its  yalne,  less 
the  amonnt  paid  by  them  on  the  purchase.  In  any  view  that 
CMi  be  taken  of  the  case,  the  letersal  of  the  order  ot  judgment 
entered  on  the  report  of  the  first  referee^  Mr.  Yerplanok,  was 
erroneoua 

We  are  now  brought  to  a  consideration  of  the  order  or  judg- 
ment of  the  special  term  entered  on  the  report  of  the  aeoond 
reftofeoi  Mt.  Parker. 

An  spped,  was  taken  from  this  order  to  the  genial  term, 
where  it  was  reversed. 

It  is  first  olqeotdd  that  the  reversal  was  erroneous^  beoaasa 
thiSre  was  iio  sufBcient  exertion  either  to  the  order,  or  to  fha  im- 
port of  thd  referee  on  whioh  it  Was  founded. 

Ko  exception  to  the  order  appears  on  the  record,  and  only  very 
generid  exceptions  to  the  r^rt  of  Ihs  referee. 

But  I  think  the  substantial  formalities  were  compiled  with 
sufllciently  to  authorise  the  general  term  to  dxiuidne  the  case  6n 
the  merits  of  the  accountuig  before  Mr.  Parker. 

On  such  examination  it  was  decided  by  tiie  gmMd  term  that 
several  items,  amounting  in  the  aggregate  to  five  hundred  uid 
thirity-five  dollars  and  eighty  cents,  were  improperly  ohar^ 
against  the  defendants;  imd  also  tiiat  items  amounting  to 
four  hundred  and  forty-eight  dollars  and  tea  oeiit%  were  imh 
jtfoperly  disallowed  to  them  in  the  accounting ;  and  fiir  thats 
reasons  the  general  term  reversed  the  deeiliou  of  the  qpeoial 
term,  unless  the  plaintiff  would  stipulate  to  make  what  wia 
deemed  the  proper  deduction. 

It  has  already  been  seen,  in  tiie  previous  disdnssion  of  ike  CM^ 
that  the  genend  term  was  in  error  in  determining  that  flia  ttsisis 
making  up  the  sum  of  five  hundred  and  thirfy-five  dollars  and 
dgfaty  oents  were  improperly  charged  against  the  defcndantsL 
This  amount  was  tiie  aggregate  diiBefenoe  betareen  fhaMma 
paid  by  the  assignees  upon  sales  of  the  assigned  property  jsuijb 
under  executions  and  chattel  mori^gages  whieh  bald  priority 
over  the  assignm^t>  and  iti  Aotual  valoe. 
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The  assignees  insistied  on  holding  the  property  as  their  own, 
hence  were  properly  chargeable  with  such  difference. 

This  sabject  has  been  abore  oonsidered,  and  needs  no  ftirther 
comment  Besides,  the  question  had  been  determined  by  the 
]nrior  decision  in  the  case,  which  adjudication  was  oondnsiTe  on 
fhe  accounting  referee,  whether  right  or  wrong.  The  adjadica- 
tion  stood  as  the  law  of  the  case  until  reyersed,  and  the  parties 
have  made  it  conclusiye  on  them  by  omitting  to  appeaL  The  ac- 
counting ref<$ree  was  therefore  right  in  charging  the  assignees 
with  these  items,  controlled  as  he  was  by  the  prior  decision ;  and 
this  should  be  all  the  more  satisfactory,  because  in  accordance 
with  well-settled  equitable  principles. 

The  assignees  claimed  to  be  allowed  for  taking  care  of  and 
preserving  the  trust  property,  and  for  harresting  and  saying  fhe 
grain  crops.  Also  one  hundred  and  fifby-fbur  dollars  and  ten 
cents,  paid  Mr.  Allen  on  a  mortgage  which  was  a  lien  on  a  por- 
tion of  the  property. 

These  items  amounted  to  four  hundred  and  forty-eight  dollars 
and  ten  cents  at  the  date  of  the  referee's  report 

The  referee  reftised  to  allow  these  items.  In  this  he  was  in 
enor. 

As  Qie  case  was  made  befbre  him,  they  were  proper  items  to 
be  allowed  the  assignees.  They  were  items  of  expenditure  proper 
to  be  allowed,  were  duly  charged  and  yerifled  in  the  account, 
and  were  not  impeached.  For  aught  that  appeared  before 
flie  referee,  these  items  of  expenses  and  payments  were  incurred 
and  made,  necessarily  and  in  good  fiiith,  with  a  yiew  tothe  pres- 
eryation  and  protection  of  the  property,  to  preyent  its  loss  and 

The  assignees  were  entitled  to  toll  indemni^  against  such 
liabilities  and  expenditures,  and  should  be  protect  in  the  ao- 
eonniing^  in  so  &r  as  they  acted  intentionally  tor  the  benefit  of 
tlie  trust,  in  good  fiuth,  and  without  negligence.  In  tiieabsenee 
of  anything  impugning  their  faimefls,  the  referee  should  haye 
allowed  those  items  to  the  assignees  in  their  aooonnts. 

For  this  error  tiiecasemust  go  back  to  the  accounting  referee, 
unless  the  plaintiff  will  consent  to  reduce  the  amount  reported 
against  the  assignees  to  one  thousand  one  hundrBdand  tweniy- 
seren  doDars  and  eighty  cents,  as  of  the  date  of  the  report 
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There  were  a  great  number  of  exceptions  taken  to  the  rul- 
ings of  the  referee  on  the  hearing,  principallj  in  regard  to  the 
reception  or  rejection  of  eyidence,  but  none  of  them  are  of 
sufficient  importance  to  require  comment  here. 

The  order  of  the  general  term  appealed  from  should  be  re- 
yersedf  without  costs  of  appeal  either  to  the  general  term  or  to 
this  court,  and  the  order  of  the  June  term,  1859,  should  be  re- 
versed, and  the  case  sent  back  on  the  matter  of  the  accounting, 
to  the  accounting  referee,  Mr.  Parker,  unless  the  plaintiff  with- 
in twenty  days  after  the  filing  of  the  remittitur  from  this  court, 
stipulates  to  reduce  the  amount  reported  against  the  assignees, 
Morton  and  Oaylord,  to  the  sum  of  one  thousand  one  hundred 
and  twenty-seyen  dollars  and  eighty  cents,  as  of  the  date  of  the 
rei)ort;  and  in  case  such  stipulation  be  giren,  then  the  order 
of  said  special  term  should  be  affirmed  for  the  aboye  mentioned 
sum,  with  interest  thereon  from  the  date  of  the  report 

All  the  judges  concurred  in  the  above  opinion,  except 
Wbight  and  Gboyeb,  JJ.,  who  dissented. 

Hunt,  J^  thought  the  appeal  should  be  dismissed,  but  con- 
curred with  BocKES,  J.,  as  to  the  rules  of  law  laid  down  in  the 
opinion. 

D ATtES,  Ch.  J.  [After  stating  the  beta."] — ^The  only  question 
which  the  appeal  brings  up  for  adjudication  is  the  correctness 
of  the  order  of  the  supreme  court,  reversing  the  judgment  of 
the  referee,  compelling  the  assignees  to  account  for  and  be 
charged  with  the  difference  between  the  price  paid  on  the  pur- 
chase of  the  property  of  their  assignor  by  them,  and  the  actual 
value  of  such  properly  at  the  time  of  such  purchase  by  them. 

It  is  to  be  observed  that  the  plaintiff,  by  virtue  of  his  judg- 
ment and  execution,  and  the  lien  acquired  by  the  oommenoe- 
ment  of  this  action  and  the  setting  aside  of  ttie  assignment  of 
his  judgment  debtor  to  these  defendants,  has  succeeded  to  all 
the  rights  of  their  assignor  o^  in,  or  to  all  the  property,  fonda, 
and  effects  of  Frye,  the  judgment  debtor.  The  law  is  well 
settled  in  this  State,  that  one  standing  in  a  oonfidential  rela- 
tion toward  the  owner  of  the  properly,  is  prohibited  from  pur- 
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chasing  or  dealing  with  the  property  of  snch  person.  Gardner 
V.  Ogden,  22  JVl  T.  327^  and  cases  there  cited;  McMahon  v. 
Allen,  35  JV.  T.  403;  8.  C,  3  Abb.  Pr.  JV.  S.  74.  In  Fox  v. 
Mackreth,  2  Bro.  Ch.  400|  it  was  held  by  the  master  of  the  rolls 
(afterwards  Lord  EenYon),  and  by  Lord  Chancellor  Thub- 
Low,  that  a  trustee  for  the  sale  of  estates  for  the  payment  of 
debts,  who  pnrchased  them  himself  by  taking  undue  advantage 
of  the  confidence  reposed  in  him  by  the  plamtiflT,  and  who  re- 
sold  the  premises  at  a  greatly  adyanced  price,  should  be  re- 
garded as  a  trustee  as  to  the  sums  produced  by  such  second 
sale  for  the  original  owner.  Nor  is  it  necessary,  to  constitute 
such  liability,  that  the  trustee  should  be  the  actor  in  making 
the  sale.  It  is  the  fact  of  becommg  the  purchaser,  and  thus 
the  owner  of  the  property  in  reference  to  which  he  holds  the 
confidential  relation,  which  the  law  condemns.  In  the  case  of 
the  York  Building  Association  v.  Mackenzie,  8  Bro.  Par.  Gas. 
42,  this  rule  of  inhibition  was  applied  with  great  firmness.  The 
plaintiffs  were  an  insolyent  company,  and  their  estate  was  sold 
by  the  order  of  the  court  of  sessions  in  Scotland  at  a  public 
judicial  sale,  to  satisfy  creditors.  The  practice  of  such  sales  is, 
to  set  up  the  property  at  a  value  fixed  upon  by  the  court,  which 
IS  called  the  upset  price,  and  which  is  affixed  on  information 
obtained  and  communicated  to  the  court  by  the  common  agent 
of  the  courts  who  has  the  management  of  all  the  outdoor  busi- 
ness of  the  cause.  The  defendant,  Mackenzie,  was  the  common 
agent,  and  he  purchased  for  himself  at  the  upset  price,  he  be- 
ing  the  only  bidder,  no  person  appearing  to  bid  more,  and  the 
sale  was  confirmed  by  the  court;  and  in  the  course  of  eleven 
years'  possession  he  hsDd  expended  large  sums  for  buildings  and 
improvements.  There  was  no  question  as  to  the  &imes8  and 
integrity  of  the  purchase.  It  was  held  that  Mackenzie  was 
disabled  from  becoming  a  purchaser,  and  he  was  held  to  aoooont 
for  the  value  of  the  land  purchased,  after  being  credited  wiUi 
the  amount  expended  by  him  for  improvements.  The  English 
cases  are  very  elaborately  reviewed  in  the  case  of  Aberdeen 
Bailway  Oo.  v.  Blaikie,  1  Macq.  461,  decided  in  the  House  of 
Lords,  July  20, 1854.  Lord  C&akwobth,  in  his  opinion,  says : 
^Agents  have  duties  to  discharge  of  a  fiduciary  character 
toward  their  principal ;  and  it  is  a  rule  of  universal  application, 
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tiiftt  no  one,  haying  such  duties  to  dischatge,  Asl\  be  aHowed 
to  enter  into  engagements  in  which  he  has,  or  can  have,  a  per- 
sonal interest  conflicting^  or  which  possibly  may  conflict^  with 
the  interests  of  those  whom  he  is  bound  to  protect  So  strictly 
is  this  principle  adhered  to,  that  no  question  is  allowed  to  be 
raised  as  to  the  fiumess  or  unfoimess  of  a  contract  so  entered 
into.  It  obyiously  is,  or  may  be,  impossible  to  demonstrate 
how  far,  in  any  particular  case,  the  terms  of  such  a  contract 
haye  been  the  best  for  the  interest  of  the  cestui  que  truH  which 
it  was  possible  to  obtain.  It  may  sometimes  happen  that  the 
terms  on  which  a  trustee  has  dealt,  or  attempted  to  deal  with 
the  estate  or  interest  of  those  for  whom  he  is  a  trustee,  hare 
been  as  good  as  could  hare  been  obtained  firom  any  other  per- 
son— ^they  may  eren  at  the  time  ha^e  been  better.  But  still, 
00  inflexible  is  the  rule,  that  no  inquiry  on  that  suliject  can  be 
permitted.  The  English  authorities  on  this  head  are  numerous 
and  uniform.'' 

The  same  doctrine  receiyed  the  unequiyooal  sanction  of  the 
courts  of  this  State,  in  Munro  v.  Allaire,  2  OaL  Cos.  183.  Bbk- 
6oy,  J.,  in  delivering  the  opinion  of  the  courts  says:  ^It  is  a 
principle,  that  a  trustee  never  can  be  a  purchaser;  and  I  as- 
sume it  as  not  requiring  proof,  that  the  principle  must  be  ad- 
mitted, not  only  as  established  by  adjudication,  but  also  as 
founded  in  indispensable  necessity,  to  prevent  that  great  inlet 
of  fraud,  and  those  dangerous  consequences  which  would  ensue, 
if  trustees  might  themselves  become  purchasersy  or  if  i^iey  were 
not»  in  every  respect,  kept  within  compass.  Although  it  may, 
however,  seem  hard  that  the  trustee  should  be  l&e  only  person 
of  an  mankind  who  may  not  purchase;  yel^  for  the  very  ob- 
vious consequences,  it  is  proper  the  rule  should  be  Btrictly  pur- 
sued, and  not  in  the  least  relaxed.''  Cfhancellor  Ebvt,  in  Da- 
Tone  r.  Vknnmg,  3  JohiM.  Ch.  852,  says,  that  he  '^  cannot  but 
notice  the  predsion  and  accuracy  with  which  the  rule  and  the 
reaaonof  it  are  here  stated '^  by  Judge  Behisok. 

Where  a  purchase  has  been  made  in  violation  of  these  prin- 
ciples, the  cestui  que  trust,  or  those  who  may  have  aoooeeded 
to  his  rights,  can  either  apply  to  have  the  sale  set  aside^  or  may 
affirm  the  sale  and  change  the  purchaser  vrith  the  actual  raloe 
^  the  lands  purchased,  as  was  done  in  the  notable  case  of  the 
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York  Building  Association  v.  Mackenzie.  So,  in  the  present 
case,  the  purchase  by  thiese  trustees  might  have  been  set  aside, 
or  it  was  competent  to  affirm  the  same,  and  charge  the  trustees 
with  the  yalue  of  the  property  purchased  by  them. 

In  taking  and  adjusting  the  account  of  the  trustees,  it  was 
therefore  correct  in  the  special  term  of  the  supreme  court  to 
direct  that  they  must  account  for  and  pay  oyer  to  the  reodyer 
in  this  action,  the  amount  of  the  difference  between  the  price 
paid  on  the  purchases  made  by  them  of  the  assigned  estate,  and 
the  then  actual  yalue  of  the  property  so  purchased,  with  interest 
from  the  time  of  such  purchase.  That  difference— upon  all  the 
authorities — ^Frye,  the  assignor,  would  haye  been  entitled  to 
recoyer  against  his  trustees ;  and  the  receiyer  in  this  action  was 
also  entitled  to  the  same,  for  distribution  amongst  Frye's  cred- 
itors. We  think  the  general  term  erred  in  requiring  flie  plain- 
tiff to  deduct  that  sum  from  the  amount  of  the  judgment  in 
this  action. 

We  haye  no  doubt  that  the  supreme  court  properly  allowed  a 
credit  to  the  trustees  of  the  sum  of  four  hundred  and  forty- 
eight  dollars  and  ten  cents,  for  payments  made  by  them  in  good 
Ibitk.  It  is  well  settled,  that  on  setting  aside  an  assigament 
accepted  by  the  trustees  in  good  fkith,  their  sates  made  under 
it  will  be  ratified,  and  they  will  be  indemnified  In  respect  of 
their  acts  done  and  payments  made  in  good  (kith,  in  pursuance 
of  its  proyisions.  Barney  if.  Griffin,  4  Sandf.  Ch.  552 ;  Young 
V.  Bnuh,  28  y.  T.  667,  and  cases  tiiere  dted. 

The  order  granting  a  new  trial  diould  therefore  be  leyersed, 
and  the  judgment  of  the  court  at  special  term  should  be  af- 
firmed, upon  the  plaintiff's  consenting  to  deduct  therefrom  the 
sum  of  four  hundred  and  forty-eight  dollars  and  ten  cents,  as 
of  the  date  of  the  said  judgment 

No  costs  to  eithef  party  upon  this  appeaL 

Conditional  reyersal  concurred  in  by  Bookis,  Datzk, 
SoBUOHAic,  Pabkxb  and  PoEnn,  J  J. 

Order  reyersed  (without  costs  of  appeal),  unless  reduction  to 
one  thousand  one  hundred  and  twenty-seyen  dollars  and  eighty 
cents  is  consented  to  by  plaintifl^  in  that  case  order  to  be  af- 
firmed* 
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COLEMAN  V.  BEAN. 

December,  1866. 
Afflnning  14  AJbd.  Pr,  88L 

In  an  action  against  tlie  earetieB  in  an  ondertaking  parportiag  to  hare 
been  given  to  procure  the  discharge  of  an  attachment  lAsned  aa  a  pnr 
yisional  remedy  under  the  Code,  it  is  not  competent  to  show.in  defense, 
that  no  attachment  was  in  fact  issued ;  nor  is  it  competent  to  proTO  that 
the  sureties  were  induced  to  execute  the  undertaking,  bj  fraud  of  their 
principal,  unless  the  plaintiff  be  connected  with  the  fraud.* 

It  is  not  essential  to  the  validitj  of  such  an  undertaking  that  an  attach- 
ment shall  actually  be  issued,  or  that  the  undertaking  be  deUTored  to 
the  court  or  an  officer.  Giving  an  undertaking  which  recites  the  issue 
of  an  attachment  when  none  has  been  issued,  is  oonclnsive  OTldence  of 
a  waiver  of  the  issue  of  an  attachment.! 

Fraud  on  the  part  of  a  debtor  in  inducing  sureties  to  sign  an  undertaking, 
is  no  defense  to  an  action  bj  the  creditor,  against  them,  in  the  absence 
of  evidence  that  he  was  privy  to  the  fraud. 

Bobert  Coleman  sued  Aaron  H.  Bean  and  Joseph  R  Whee- 
lock,  in  the  New  York  common  pleas^  on  an  undertaking  or 
statutory  obligation,  giren  by  defendants,  on  behalf  of  the 
Oalyeston,  Houston  &  Henderson  Bailroad  Company,  in  a  for^ 
mer  action  brought  by  Coleman  in  the  supreme  court  against 
the  railroad  company. 

The  undertaking  was  m  the  usual  form  of  an  undertaking 
giyen  to  procure  the  discharge  of  an  attachment  issued  as  a 
provisional  remedy  under  the  Code  of  Procedure.  It  was  en- 
titled in  the  action  of  Coleman  against  the  railroad  company, 
and  recited  that  an  attachment  had  been  issued  in  said  action 
to  the  sheriff  of  New  York,  and  that  the  aboye  named  defend- 
ant (the  railroad  company)  had  appeared  in  such  action,  and 
was  about  to  apply  to  the  officers  who  issued  such  attach- 
ment or  to  the  court,  for  an  order  to  discharge  the  same ;  and 
thereupon  stated  that  the  signers  Bean  and  Wheelock,  in  con- 
sideration of  one  dollar  paid  to  them,  undertook  in  the  sum  of 

*  FoUowed  in  Onderdonk  «.  Voorhis,  86  N.  T.  858. 

t  Ko  consideration  need  be  proved ;  and  the  fkct  that  theattachmflal»if 
issued,  was  set  aside  on  counter  c^ffldanU,  does  not  avail  thesoreilea  in  Uia 
undertaking.    BUdersee  «.  Aden,  12  Abb,  Pr.2r.&  881 
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thirteen  handled  dollars^  to  pay  on  demand,  to  the  plaintiff  the 
amonnt  of  the  judgment  which  might  be  recoyered  against  enoh 
defendant  in  that  action,  not  exceeding  said  sum.  The  under* 
taking  was  sealed. 

On  the  trial,  before  a  judge  without  a  jury,  the  execution  of 
the  undertaking  was  admitted^  and  also  the  fiEtcts  that  at  the 
time  of  its  execution  the  action  named  in  it  was  pending;  that 
the  defendants,  the  railroad  company,  did  appear  in  such  ac- 
tion; and  that  Ooleman  subsequently  recoyered  judgment 
therein  against  the  company,  for  seyen  hundred  and  seyenty- 
fiye  doUara      ^ 

These  facta  were  found  by  the  court.  The  only  question 
arising  on  this  appeal  was  the  admissibility  of  eyidence  of  the 
following  facts,  which  defendant  Bean  ofTered : — 

1.  That  to  induce  defendants  to  execute  the  undertaking,  the 
secretary  of  the  company  fiEdsely  and  fraudulently  represented 
to  Bean  and  Coleman,  that  an  attachment  had  been  issued,  and 
the  property  of  the  Company  seized  under  it,  and  that  the  exe- 
cution of  the  undertaking  by  defendant  was  necessary,  in  order 
to  restore  the  same,  and  that  by  confiding  in  such  representa- 
tions defendant  was  induced  to  execute  the  undertaking. 

Z.  That  the  consideration  ofTered  in  the  undertaking  was  not 
paid,  nor  agreed  to  be  paid ;  but  that  the  undertaking  was 
giyen  in  consequence  of  such  false  representations  and  deliyered 
to  the  secretary,  without  any  consideration. 

3.  That  no  attachment  was  issued  or  granted  in  the  action,  no 
property  seized  under  any  attachment,  and  no  application  made 
to  discharge  any  attachment. 

Eyidence  of  ttiese  Xaots  was  excluded,  and  judgment  giyen  for 
plaintiff! 

The  common  pleas^  at  general  term,  held  that  the  recitals, 
being  material,  estopped  the  defendants;  and  that  eyidence  to 
contradict  them,  for  the  purpose  of  defeating  the  instrument, 
was  therefore  inadmissible;  and  that  eyidence  of  fraud  was  not 
admissible,  it  not  being  shown  or  suggested  that  plaintiff  was 
priyy  to  the  fraud.  Beported  in  14  Abb.  Pr.  88.  Defendant, 
Bean,  appealed  to  this  court. 

John  E.  BurriUf  for  defendant,  appellant — ^As  there  was  no 


896  NfiW  YOBK 


r    iTwmr-fciin 


Coleman  t.  Beui. 


authority  to  take  or  Teceive  sach  undertaking,  it  is  Toid  as  a 
statutory  security ;  it  could  only  be  giren  on  applidatton  to  dis- 
diarge  an  attachment^  and  eren  when  so  aatborited,  the  nnder- 
taking  must  be  to  the  court  or  officer  who  issued  tiie  attach- 
ment Code  of  Pro.  %%  240,  341.  Deibndant  was  not  estopped 
by  the  redtals,  because  plaintiff  knew  that  no  attachment  had 
been  applied  for,  and,  therefore,  he  was  not  misled.  Caldwell 
V.  Colgate,  7  Barb.  254 ;  Desell  if.  Odell,  8  Hia,  815 ;  Walker  v. 
Pirine,  81  Bath.  218 ;  Brown  t^.  Miller,  6  HiXlf  496;  Homan  t. 
Brinkerhoff,  1  Dm.  184;  Mead  v.  Brown,  82  N.  F.  279.  The 
eyidence  of  fraud  was  admissible,  because  the  undertaking  was 
not  deliyeired  to  plaintiff,  but  to  the  secretaiy  of  the  company, 
who  acted  for  plaintiff;  and  plaintiff  knew  the  recitals  weie 
Mse,  from  the  instrument  The  want  of  consideration,  in  coii- 
nection  with  the  fraud,  is  a  defense.  The  instrument  was  not  a 
statutory  obligation,  and  a  consideration  cannot  be  implied. 
Defendant  offimd  to  dispose  consideration ;  he  was  not  estopped 
by  the  recital  of  a  nominal  consideration ;  there  is  no  estoj^pd 
in  behalf  of  a  party  guilty  of  frsmd. 

Albert  MathMs,  for  plaintill^  respondent ;— As  io  eridcsiee 
of  fraud,  cited  Bank  of  Chenango  v.  Hyde,  4  Com,  573 ;  Bank 
of  Butlmd  V.  Buck,  5  Wend.  66 ;  Mohawk  Bank  t^.  Cony,  1 
EUt,  513 ;  Spencer  v.  Ballou,  18  Jffi  T.  827 ;  Van  Denien  r. 
Howe,  21  N.  Y.  531 ;  McWilliams  v.  Mason,  81  IT.  F.  294 ; 
Church  t^.  Hills,  8  Ckm.  290;  Bdden  v.  Daris,  2  HM,  447 ;  Os- 
teAout  t.  Shoemaker,  8  HiXl^  516.  As  to  estoppel  by  the  recitals; 
1  QrwuO.  Ev.  §  23;  1  Starhie  on  Bv.  848;  8  Chw.  S  H.  Pk(L 
onEv.  1442;  Carrer  r.  Jackson,  4  Pei.  ZTI A  88 ;  Crane  «.  Mor- 
ris, Id.  611 ;  Moran  v.  Miami  Co.  2  Black,  723,  731 ;  Bowman 
V.  Taylor,  2  AdoL  S  E.  278;  Falls  v.  Belknap^  1  Jokm.  487; 
Hags^  V.  Moigan,  4  Bandf.  201;  &  0.  on  iq>peal,  5  N.  F 
(1  BM.)  428;  Decker  v.  Hudson,  16  N.  Y.  439;  Leri  v.  Dow, 
28  How.  Pr.  217 ;  Sumner  v.  Glanoy,  8  Blackf.  861 ;  Trimble  9. 
8tate,4£IflM?;^.485;  8/dL258;  May  if.  Johnson,  3  /fMi449; 
Ouaid  V.  Bradley,  7  /dL  600;  Allen  v.  Luckett,  8  /.  /.  JfimL 
164;  Eellog  v.  Beecher,  4  Id.  656 ;  Stockton  9.  Turner,  7  H. 
192;  Stowv.Wise,7  Cbnn.  214;  Hunter  t^.  MiUer,  6  B.Mwi^ 
roe,  612;  Wood  v.  Chapfai,  18  JT.  Y.  (8  Kern.)  508;  BowBtree 
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ff.  Jacob,  %  liLunt.  141 ;  McCosky  r«  Leadbeater*  1  KeUejf  (Go.) 
5(a ;  Tubbs  v.  Lynch,  4  Sarr.  521 ;  YaQgine  «.  Taylor,  18  ^riL 
M;  narington  if.  Barr,  36  Ni  H.  86 ;  Belden  v.  Dayia,  3  ifaB, 
4M^  447,  and  caaea  cited ;  Hayes  v.  Aakew,  6  Janes  Law  R 
{If.  OJ)  63 ;  Sinclair  v.  Jackson,  8  Cow.  585 ;  Oakley  v.  Boor- 
num, 31  WetuL 588;  Fisher  v.  Smith,  Moore,  569;  Jackson  tn. 
Akzander,  8  Johne.  484, 498;  Bamum  v.  Ohilds,  1  Sand/.  R.  58 ; 
ahiUy  «.  Wright,  IFiSis,  iZ. ;  SZ^on.  11;  Shaw  if.  Tobias,  3  JT. 
r.  (8  CmsL)  188;  1  PAO.  on  Ev.  by  Edwards,  471 ;  4  iTe^i^ 
260,  note ;  2  Blach,  295 ;  Gtordtide  t;.  Bailey,  Cowp.  601 ;  Nash 
«•  Tomer,  1  iSsp.  217;  Lainson  v.  Tremore,  1  ^(2.  S  E^  792; 
DoQglaas  ff.  HowLmd,  24  Wend.  35;  Payne  v.  Laduc,  1  J7i7/> 
116 ;  Thompson  v.  BLmchard,  8  K  Y.  (3  Cm^U)  341 ;  Doolitr 
fla  V.  Dinniney,81  N.  Y.  350;  li>#n.l84;  7^ar&  254;  Acker 
V.  Buall,  21  FmuI. 605;  Same  ir.  Same  (on  m>peal),  23  Wmi. 
606 ;  Bing  v.  Oibbs,  26  F^nii  510 ;  Winter  v.  Kinney,  1  N.  Y. 
(1  Cbmsf.)  365;  Kelly  v.  McCormick,  28  iV.  F.  321 ;  PQre.on 
OniIt. 873^ 879, 435 ;  Ohnroh  v.  Brown,  21  N.  r.315.  As  to 
ecmsideration ;  MoCartee  v.  Sterens,  13  Wend.  527;  McOrea  v. 
Flmnenter,  16  Wend.  460 ;  Ooon  t^.  Knapp,  8  K  Y.  (4  SM.) 
402;  Woodif.Ohainn,13iV:r:(3J?0ni.)  509 ;  Jackson  v.  Alei:* 
ander,  3  Jokne.  454 ;  Jackson  v.  Fish,  10  Johne.  486 ;  Jackson  v. 
Florence,  16  Johne.  47;  Jackson  v.  Sebring,  Id.  515;  Jackson 
V.  Caldwell,  1  Cow.  622 ;  Bank  of  IT.  S.  v.  Honaeman,  6  Paige, 
685 ;  Meriam  v.  Harsen,  2  Barb.  Ch.  267 ;  Childs  v.  Bamuip, 
1  Aifu(^.  68 ;  Same  on  appeal,  11  Barb.  15 ;  (}oit  v.  TX.  P.  Ins. 
Co,  85  jBtffA.  92 ;  Shepherd  If.  Little,  14  Ja&9W.  210.  Thatthe 
plaintiff  haying  waived  issuing  an  attachment,  and  accepted 
the  undertaking,  defendant  was  condnded  by  an  estoppel  in 
pede;  Dewey  v.  Williams,  0  Wend.  65;  Salem  tn.  William^,  9 
rM4L147;  DeieU  «^  OdeU,  8  JSKU,  215 ;  Decker  v.  Jndso^,16 
JT.  Y.  451 ;  Walrath  v.  Bedfield,  18  JK  r.  457 ;  Sterens  v.  l4>m- 
bsfiger,  24  irsiuL275 ;  Clark  «.  Jones,  1  Den.  516;  Goit  v.  JS. P. 
Ins;  Co,  25  Barb.191;  Kelly  v.  MoCormick,  28  itT.  F.  820. 

Bt  XHi  ConBV^— JuoBS  0.  Sidzs,  Jii— The  eole  qoeetion 
in  this  case  is,  whether  the  court  ened  in  rejecting  the  testi* 
mony  offisred  by  the  deftandants.  One  branch  of  the  offer  was 
to  diow,  in  contradiction  of  the  ledtals  in  the  nndertaking. 
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that  no  application  had  been  made  for  the  discharge  of  an  at- 
tachment in  the  action  in  which  the  undertaking  was  entitled, 
and  that  no  attachment  had  been  issued  or  granted*  The  coun- 
sel for  the  appellant  argues  that  the  defendants  were  not  es- 
topped from  thus  showing  the  falsity  of  the  recitals,  for  the 
reason  that,  as  the  counsel  assumes,  the  plaintiff  did  not  rely 
upon  the  faith  of  the  fieusts  recited,  or  upon  the  deliyery  of  the 
undertaking,  and  was  not  thereby  induoed  to  do  anything 
which  he  would  not  hare  done,  or  to  refhdn  fix>m  doing 
anytiiing  whicli  he  would  ha^e  done,  but  for  the  under^ 
taking. 

But  the  assumption  is  not  warranted  by  the  facts  of  the  case^ 
as  proved,  or  as  offered  to  be  proyed.  If,  in  truth,  no  attach- 
ment was  issued,  it  may  have  been  for  the  yery  bet  that  the 
plaintiff  relied  exdusiydy  upon  the  deliyery  of  the  undertak- 
ing, and  was  induced  by  it  to  forbear  taking  out  an  attachment 
and  seizing  the  property  of  the  company.  He  had  commenced 
an  action,  and,  for  aught  that  appears,  the  case  was  a  proper 
one  for  issuing  an  attachment  It  was  not  essential  to  the 
yalidity  of  the  undertaking  that  the  plaintiff  should  compel  its 
execution  by  actually  suing  out  an  attachment  and  niATrmg  a 
leyy.  It  was  competent  for  the  parties  to  the  action  to  waiye^ 
if  they  chose,  the  issuing  of  an  attachment  and  a  seizure  of 
property  under  it,  and  for  the  defendant  to  giye,  and  the  plain- 
tiff to  accept,  in  consideration  of  the  waiyer,  such  an  under- 
taking as  the  defendant  would  haye  been  required  to  giye 
on  an  application  to  discharge  an  attachment  actually  issued 
and  leyied.  By  such  arrangement,  the  plaintiff  woidd  haye 
been  debarred  from  suing  out  another  attachmenl^  and  pro- 
curing  other  security  from  the  defendant,  in  the  same  acdon, 
and  the  defendant  would  haye  been  estopped  from  repudiating 
his  undertaking.  We  are  not  to  assume,  without  proof,  that 
the  undertaking  was  executed  under  drcumstanoes  which  made 
it  yoid,  but  the  contrary  presumption  is  to  be  indulged,  if  it  ia 
consistent  with  the  testimony  giyen,  and  the  testimony  ofEered. 
Although  the  statute,  under  which  the  proceeding  waa  had, 
contemplates  that  the  giying  of  such  undertaking  shall  be 
preceded  by  the  issuing  of  an  attachment,  and  shall  aocompanj 
an  application  to  discharge  it,  and  also  direots  that  the  under* 
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taking  shall  be  deliyered  to  the  court  or  officer,  the  non-compli- 
ance with  those  provisions  is  but  an  irregnlarity  which  the  de- 
fendant may  waiye ;  and  the  &ct  of  his  putting  in  an  undertak- 
ingy  which  recites  tiiat  an  attachment  had  been  issued,  and  that 
he  was  about  to  apply  for  its  discharge,  is  conclusiye  evidence  of 
such  waiver.  It  is  enough  that  the  undertaking  is  binding  be- 
tween the  principal  parties  under  such  circumstances,  to  hold 
the  sureties.  Many  cases  may  be  supposed^  in  which  it  would 
be  to  the  interest  of  a  defendant  to  make  such  an  arrangement, 
for  the  purpose  of  avoiding  expense,  annoyance  or  damage  to 
his  credit,  by  the  publicity  of  levy.  It  cannot,  therefore,  be 
assumed  that  the  plaintiff  did  not  rely  upon  the  delivery  of 
the  undertaking,  and  was  not  induced  by  it  to  refrain  from 
suing  out  an  attachment  and  making  a  levy ;  and  if  he  did  thus 
rely  upon  it,  the  defendants  were  estopped  from  contradicting 
its  recital& 

There  is  a  plain  distinction  between  the  present  case,  and  one 
where  an  undertaking  is  given  to  procure  the  discharge  of  an 
attachment,  which  is  void  for  want  of  jurisdiction  of  the  sub- 
ject-matter. In  the  latter  case,  the  whole  proceeding  being  a 
nullity,  the  undertaking  is  of  no  effect  whatever,  and  the  sure- 
ties, when  sued  on  it,  may  defend  on  that  ground.*  Of  that 
nature,  are  the  authorities  cited  for  the  appellant  (7  Barb,  254 ; 
1  Denio,  184) ;  but  they  are  not  applicable  to  the  case  at  the  bar, 
in  which  there  is  no  evidence  of  a  defect  of  jurisdiction.  The 
case,  therefore,  is  not  within  the  rule  suggested  by  the  counsel 
for  the  appellant^  and  the  offer  to  show  that  the  recitals  were 
untrue  was  properly  overruled. 

The  ruling  was  also  correct,  in  respect  to  the  offer  to  show 
that  the  defendants  were  induced  to  execute  the  undertaking 
by  the  allq;ed  fidse  and  ftuudulent  representations  of  the  agent 
of  the  company,  that  the  redtals  referred  to  were  true.  It  was 
not  proposed  to  prove  that  the  plaintiff  made  any  fiedse  repre- 
sentations, or  that' be  was  cognizant  of,  or  had  any  agency  in, 
the  alleged  fraudulent  conduct  of  the  company.  The  defend- 
ants executed  the  undertaking,  and  placed  it  in  the  hands  of  the . 
agent  of  the  company,  to  be  delivered  by  him  to  the  oourt  or 

*  Bat  ermx  this  defense  maj  ba  waived.  Vote  «•  Co^LCioft,  44  Jf.  F. 
415. 
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officer  for  the  benefit  of  the  plaintiff  or  (which  is  the  same 
things  80  far  as  this  point  is  concerned)  to  be  deliyered  to  the 
plaintiff  himsel£  It  haying  been  delivered  by  the  agents  aa 
intended  by  the  obligors,  and  the  plaintiff  haying  reoeiyed  it 
upon  a  yalid  legal  consideration,  and  being  ignorant  of  the 
alleged  fraud,  and  in  no  way  responsible  for  it,  such  fraud 
cannot  be  set  up  to  deprive  him  of  the  benefit  of  the  un- 
dertaking. 

As,  upon  the  hypothesis  that  no  attaohmoit  had  been  issued, 
the  waiver  and  forbearance,  which  may  bo  properly  assumed  in 
such  case,  formed  a  good  consideration  for  the  undertaking.  Hie 
offer  to  show  that  there  was,  in  fact,  no  pecuniary  consideration 
for  it,  was  immaterial. 


All  the  judges  conouned* 
Judgment  affirmed,  with  costs. 


COLWELL  V.  BLEAKLEY. 

Maieh,lWi. 

Where  a  former  jadgment  wu  pleaded  as  an  estoppel  to  pnvtng  eertain 
&ete  in  a  subeeqnent  ease,  and  it  aj^eared  that  ia  a  former  auit  be- 
tween the  aame  parties,  the  ezistenee  of  audi  laeta  had  been  set  up  at 
the  trial,  bat  it  did  not  appear  that  any  proof  had  been  offlned  in  sap- 
port  of  each  allegation  of  fact,  nor  on  wbat  ground  the  deftose  retted, 
nor  on  what  the  yerdict  proceeded, — SMf  that  the  former  jadgment 
was  no  bar  to  an  inqairy  into  the  aame  facta  again. 

In  an  action  against  a  sheriff  for  a  false  retom,  it  is  ao  defense  that  the 
Jadgment  debtor  against  whom  the  exeeatiai  was  issued,  h^d  the 
property,  which  had  been  levied  on,  by  an  assignment  fraadolenl  m 
to  one  of  the  assignors,  if  another  of  them  had  the  sight  to  oottTtiy. 

Joseph  Oolwell  sued  William  Bleakley,  sheriff  of  Westchester 
county,  in  the  supreme  court  to  recoTer  damages  for  a  iUse  re- 
turn. 

The  plaintiff  alleged  that  as  assignee  of  Bunoe  ft  OOi,  he 
had  issued  execution  on  a  judgment  in  their  favor  against  flie 
Kew  York  Steam  MiD  and  Machine  Co,  which  was  possessed 
of  oertaiH  prc^rty,  on  which  the  defiandant  had  levied,  hut 
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which  he  had  afterward  released,  and  that  he  had  returned  the 
execution  unsatisfied.  The  defense  was  that  one  Albert  Booth 
was  the  real  defendant  in  the  action,  as  it  was  upon  his  re^ 
quest  and  indemnification  that  the  defendant  had  released  the 
property  levied  on.  That  the  New  York  Steam  Mill  imd 
Machine  Co.,  made  claim  to  the  property  in  question,  though  a 
fraudulent  assignment  from  the  firm  of  Montgomery  &  Lund. 
That  the  said  firm  had  previously  been  Montgomery  &  Garra^ 
bant,  the  interest  of  Oarrabant  having  been  purchased  by  Lund. 
That  against  the  firm  of  Montgomery  &  Garrabani^  Booth 
had  a  judgment  under  which  he  had  levied  on  the  property 
in  question,  claimed  by  the  New  York  Steam  Mill  &  Machine 
Go.  The  defense,  moreover,  alleged  that  the  fact  of  the  fraud- 
ulent  assignment  had  been  established  in  an  action  brought  by 
Booth  against  Bunce  &  Co.,  and  that  by  the  judgment  in  that 
action,  the  present  plaintifl^,  who  represented  Bunce  &  Co.,  was 
estopped. 

On  the  trial  the  defendant  moved  for  a  nonsuit,  which  was 
granted* 

The  9uj)rems  court,  at  general  term,  affirmed  the  judgment 
of  the  circuit,  on  the  ground  that  the  judgment  in  the  former 
case  was  a  bar  to  the  action,  and  that  the  faxit  that  an  appeal 
had  been  taken  made  no  difference  as  to  the  effect  of  the  judg- 
ment as  an  estoppeL 

The  plaintiff  appealed  to  this  court 

A.  £  M.  S.  Thompeon,  for  plaintiff,  appellant 
R,  A.  Van  Pelf,  for  defendant,  respondent 

By  the  Coubt. — Hogeboom,  J.— The  plaintiff  is  the  aa« 

signee  of  Bunce,  Eslcr  &  Cobb,  and  brings  this  action  agaioiit 

the  sheriff  of  Westchester  to  recover  damages  for  a  false  i^uzu 

to  an  execution  issued  to  him  upon  a  judgment  recovered  by 

Bunce,  Esler  and  Cobb  against  the  New  York  Steam  Mill  and: 

Machine  Company.     This  judgment  was  obtained  on  March. 

31,  I860,  for  two  thousand  five  hundred  and  thirteen  dollara. 

and  fifty-eight  cents,  and  execution  was  iasned  thereon  on  th^ 

26 
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same  day,  wpon  which,  about  the  same  time,  the  sheriff  leyied 
on  personal  property  of  the  yalne  of  several  thousand  dollars, 
but  subsequently  returned  the  execution  unsatisfied.  The  plain- 
tiff gave  prima  facie  evidence  sufficient  to  show  that  the  New 
York  Steam  Mill  and  Machine  Company  were  in  possession  of 
the  said  property,  and  the  apparent  owners  thereof. 

The  defense  set  up  in  the  answer  of  the  defendant  was  in  sub- 
stance that  this  action  was  defended  by  Alfred  Booth ;  that  the 
property  in  question,  prior  to  the  incorporation  of  the  New 
York  Steam  Mill  and  Machine  Company,  belonged  to  Mont- 
gomery &  Lund,  who  organized  the  company  in  question,  and 
transferred  to  it  all  their  property  for  the  purpose  of  defrauding 
their  creditors,  but  in  reality  for  their  own  benefit.  That  Booth, 
on  December  17, 1859,  recovered  a  judgment  against  Montgom- 
ery and  Garrabrant  for  two  thousand  two  hundred  and  twenty- 
four  dollars  and  eighty  cents,  and  issued  an  execution  thereon 
on  the  20th  of  the  same  month  to  the  sheriff  of  Westchester, 
under  which  the  sheriff  sold  to  him  all  the  property  now  in 
question,  and  also  a  steam  engine,  which  engine  Booth  afker^ 
ward  took  to  New  York ;  and  while  it  was  there  it  was  levied 
upon  and  sold  under  an  execution  in  favor  of  Bunce,  Esler  & 
Cobb,  and  purchased  by  the  latter  firm ;  that  Booth  thereupon 
commenced  an  action  in  the  supreme  court  against  Bunce,  Es- 
ler S^  Cobb  and  other  persons  who  indemnified  them,  to  recover 
the  value  of  said  steam  engine,  and  after  a  litigation  obtained 
judgment  therein  in  his  favor.  He  therefore  claims  that  the 
plaintiff,  who  succeeded  to  the  rights  of  Bunce,  Esler  &  Cobb, 
is  estopped  by  the  judgment  in  that  action  firom  recovering  in 
this  action  against  the  defendant,  who  is  represented  here  by 
Booth.  Bat  the  defendant  did  not,  on  the  trial  of  this  action, 
prove  all  the  foregoing  facts. 

The  only  material  facts  proved  on  the  defense  were,  that 
Booth  was  the  indemnitor  of  the  sheriff;  that  the  parties  to  the 
former  suit  claimed  the  steam  engine  in  the  modes  hereinbefore 
stated,  to  wit:  The  plaintiff  therein  as  the  judgment  creditor  of 
Montgomery  and  Corrabrant,  and  as  the  purchaser  of  the  prop- 
erty on  execution  issued  on  that  judgment;  the  defendants 
therein  as  the  judgment  and  execution  creditors  of  the  New 
York  Steam  Saw-Mill  and  Machine  Company,  under  the  judg- 
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ment  before  mentioned ;  that  the  jury  rendered  a  yerdict  for 
the  plaintiff,  on  which  judgment  was  entered;  from  which 
judgment  an  appeal  had  been  taken  to  the  court  of  appeals. 
The  judgment  roll  in  that  action  was  also  introduced  in  evi- 
dence, haying  been  filed  in  Orange  county  on  October  26, 1862 ; 
but  the  contents  of  the  judgment  roll  are  not  set  forth  in  the 
case. 

On  this  eyidenoe  the  defendant  claimed  that  the  recovery 
of  the  latter  judgment  was  a  bar  to  this  action,  and  on  that 
ground  moved  to  dismiss  the  complaint;  which  motion  the 
court  granted,  and  directed  the  jury  to  find  a  verdict  for  the 
defendant  The  plaintiff's  counsel  objected.  An  appeal  is  taken 
to  this  court. 

The  point  princijpally  discussed  here  is,  whether  the  appeal 
taken  from  the  judgment  in  question  deprives  it  of  its  force  as 
an  estoppel.  But,  independent  of  that  question,  I  think  the  non- 
suit was  erroneously  granted. 

1.  I  think  it  does  not  suflSciently  appear  that  the  verdict  of 
the  jury  was  founded  upon  the  fact  that  the  organization  of  the 
Steam.  Saw-Mill  and  Machine  Company  was  a  fraudulent  con- 
trivance by  Montgomery  and  Lund,  for  the  purpose  of  defhiud- 
ing  their  creditors,  and,  therefore,  void  as  against  the  plaintiff 
in  that  action*  The  proof  is  that  such  a  claim  was  set  up  on  the 
trial.  It  is  not  shown  that  there  was  evidence  to  support  it ;  it 
is  not  shown  (for  the  pleadings  are  not  before  us)  on  what 
ground  the  defendants  in  that  action  defended  the  same ;  nor  on 
what  gronnd  the  verdict  of  the  jury  proceeded.  The  effect  of 
that  judgment  as  an  estoppel  depended  upon  the  proof  of  facts 
extrinsic  to  those  which  appeared  in  ihe  judgment  record,  and 
they  were  not  sufiSciently  established. 

2.  But  a  more  decisive  objection  consists  in  the  liEtet  that,  as- 
suming the  fraudulent  purpose  of  Montgomery  and  Lund  in 
organizing  the  Steam  Saw-Mill  and  Machine  Company,  and, 
therefore,  that  it  was  ineffectual  against  their  creditors ;  there 
was  still  an  interest  in  the  property,  to  wit :  the  interest  of  Lund, 
which  was  not  reached  by  the  execution  of  Booth,  and  which 
was  reached  by  the  execution  of  Bunce,  Esler  &  Cobb.  The 
defendants  in  Booth's  execution  were  Montgomery  and  Gurra- 
brant,  and  not  Montgomery  and  Lund.    Lund  had  transferred 
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his  interest  in  the  property  to  the  Steam  Saw-Mill  and  Ma- 
chine Company,  against  which  the  execution  of  Bonce,  Esler 
&  Cobb  was  issued ;  and  there  were  no  creditors  of  Lnnd  to 
dispute  the  validity  of  such  transfer.  That  interest  being 
subject  to  levy  and  sale  under  that  execution,  the  sheriff  was 
bound  to  seize  and  sell  it,  and  not  return  the  execution  unsat- 
isfied. 

If  it  be  said  the  same  fact  must  have  appeared  in  the  former 
suit  and  in  such  an  event  would  have  led  to  a  diminution  of 
the  recovery,  the  answer  is,  we  are  not  in  possession  of  £icts 
transpiring  on  that  trial,  to  show  that  such  was  not  the  case. 
We  do  know  from  the  proceedings  which  have  come  up  to  us  on 
appeal  in  that  case,  that  such  deduction  should  have  been  made 
if  it  was  not,  and  that  probably  an  error  was  committed  in  that 
respect,  on  the  trial  of  that  cause.  At  all  events,  it  is  quite  ap- 
parent in  this  case  that  there  was  such  an  interest,  which  the 
execution  in  the  Booth  suit  could  not  legally  seiie. 

If  these  views  are  well  founded,  they  must  lead  to  the  rever- 
sal of  the  judgment,  independent  of  the  question  of  the  effect 
of  the  former  judgment  as  on  estoppel  There  will  be  no  reason 
to  regret  such  a  result  if  it  is  now  legally  attainable,  inasmuch 
as  we  have  already  decided  to  reverse  the  judgment  in  the  ac- 
tion of  Booth ;  and  when  judgment  shall  be  perfected  on  tho 
result  of  that  appeal,  it  will  necessarily  deprive  the  judgment 
which  has  been  pleaded  as  an  estoppel,  of  the  conclusive  charac- 
ter attributed  to  it  This  would  probably  lead  to  some  applica- 
tion to  the  supreme  court  in  this  case,  when  it  shall  be  recalled 
to  that  tribunal,  to  obtain  some  proper  way  the  benefit  in  this 
suit  of  the  reversal  of  the  judgment  in  that  suit — a  benefit  to 
which  the  party  would  be  equitably  entitled. 

I  am  for  reversing  the  judgment  of  the  supreme  ooart»  and 
ordering  a  new  trial,  with  costs  to  abide  the  event 

AH  the  judges  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
event 
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COMMESCIAL  BANE   OF  CLYDE  v.  THE   MABINE 

BANK. 

March,  1867. 

A  bank  receiving  negotiable  imper  from  another  bank  for  collection, 
obtains  no  better  title  thereto  or  to  its  proceeds,  than  the  remitting 
bank  had,  unless  the  collecting  bank  becomes  a  purchaser  for  Talae, 
without  notice  of  anj  defect  of  title. 

Although  it  be  shown  to  haye  been  the  usage  of  the  parties  to  receiTO 
and  collect  drafts  and  notes,  and  credit  each  to  the  other  the  proceeds 
when  collected,  and  make  settlements  from  time  to  time,  the  mere  fact 
that  the  collecting  bank  delayed  drawing  the  amount  due  it  from  the 
remitting  bank,  by  reason  of  its  having  possession  of  the  draft  for 
collection,  does  not  entitle  the  collecting  bank  to  hold  the  draft  as 
against  the  true  owner.* 

The  Oommeroial  Bank  of  Clyde,  New  York,  sned  the  Marine 
Bank  of  Milwankee,  Wisconsin^  in  the  supreme  courts  for 
money  receiyed. 

The  plaintiffs  were  owners  of  a  draft  payable  in  Milwaukee, 
which  they  indorsed,  and  sent  through  Lee  &  Co.,  bankers, 
of  Buffalo,  for  collection.  Lee  &  Co.  indorsed  it,  and  sent 
it  to  the  defendants,  a  Milwaukee  bank,  who  were  their  cor- 
respondents, and  between  whom  and  them  commercial  paper 
was  constantly  remitted  and  receiyed  for  collection. 

On  the  failure  of  Lee  &  Co.,  the  defendants  claimed  to  hold 
the  proceeds  of  this  draft,  for  payment  of  balances  due  them  on 
their  account  with  Lee  &  Co. 

The  details  of  the  tajcts  were  as  follows : 

The  plaintifiis  were  a  corporation  doing  business  at  Clyde, 
in  this  State,  and  the  defendants  were  also  a  corporation,  doing 
business  at  Milwaukee,  Wisconsin. 

In  April,  1857,  Miller,  Powell  &  Co.,  drew  a  draft  on  one 
Crocker,  of  Milwaukee,  for  four  hundred  and  eleyen  dollars  and 
ninety-six  cents,  payable  at  sixty  days,  to  the  order  of  the 
plaintiffiB,  and  deliyered  it  for  yalue  to  the  plaintifiii.  The  plain- 
tiffii  indorsed  and  sent  said  draft  to  John  B.  Lee  &  Co.,  who 

*  To  similar  effect,  HofRnan  «.  Miller,  9  Bono,  884 ;  see  also  Dod  v. 
Fourth  National  Bank,  59  Barb,  S65 ;  Lindauer  e.  The  same,  56  Id.  75 ; 
Dickerson  v.  Wason,  47  J{.  F.  489 ;  reversing  54  Barb.  280. 
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were  bankers  at  Buffalo,  for  collection^  and  on  April  11,  Lee  & 
Go.  indorsed  and  sent  it  to  the  defendants  for  collection. 

On  May  14, 1857,  Lee  &  Go.  failed,  and  have  ever  since  been 
insolyent 

The  defendants  and  Lee  &  Go.  had  each  been,  from  about 
April  1, 1856,  to  May  14, 1857,  the  commercial  and  banking 
correspondents  and  agents  of  the  other,  and  during  that  time 
had  done  business,  each  for  the  other,  in  the  collection  of 
drafts  and  commercial  paper,  and  otherwise.  It  was  their  usage 
and  custom  to  receive  and  collect  drafts  and  notes,  and  to 
credit,  each  to  the  other,  the  proceeds  of  such  drafts  and  notes 
when  collected,  deducting  therefrom  the  charges  and  expenses 
of  collection.  Accounts  current  were  exchanged  from  time  to 
time  between  them,  and  settlements  made  in  accordance  with 
such  custom  and  usage. 

The  draft  in  question  was  received  by  the  defendants  on  the 
13th,  and  accepted  by  Crocker  on  April  14, 1857. 

Between  April  14  and  May  14,  the  defendants,  in  the  usual 
course  of  business,  sent  to  Lee  &  Go.,  for  collection,  a  certificate 
of  deposit,  issued  by  the  International  Bank  of  BuffiEdo,  for 
two  hundred  dollars,  and  a  check  drawn  on  said  bank  for 
sixty-three  dollars  and  twenty-five  cents,  both  of  which  were 
collected  by  Lee  &  Go.,  and  placed  to  the  credit  of  defendants; 
and  they  also  collected  between  those  dates  a  draft,  which  had 
in  like  manner  been  previously  sent  them  for  collection,  for 
one  hundred  and  seventy-five  dollars,  which  was  also  placed  to 
the  defendants'  credit  And  between  those  dates  the  defendants 
had  collected  and  placed  to  the  credit  of  Lee  &  Go.  paper  for- 
warded by  them,  in  the  usual  course  of  business,  for  collection, 
to  the  amount  of  two  hundred  dollars. 

On  June  3, 1857,  the  defendant  collected  the  said  Grocker 
draft  of  the  drawee,  and  credited  the  amount  of  such  collection, 
less  one  per  cent,  charges  (being  four  hundred  and  seven  dol- 
lars and  eighty-five  cents),  to  Lee  &  Go.  On  the  day  before 
the  payment  of  the  draft,  Lee  &  Go.  were  indebted  to  the  de- 
fendants in  the  sum  of  seven  hundred  and  forty-three  dollars 
and  seventy  cents,  leaving  a  balance,  after  deducting  the  pro- 
ceeds of  the  draft,  of  sixty-five  dollars  and  eighiy-five  cents. 
On  June  9,  defendants  collected  a  draft— which  tiiej  had  re« 
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ceiyed  from  Lee  &  Ga  for  collection,  as  usual — the  net  pro- 
ceeds of  which,  amounting  to  sixty-seven  dollars  and  twenty- 
seyen  cents,  after  paying  a  portion  thereof  which  was  claimed 
hy  a  third  party,  were  placed  to  the  credit  of  Lee  &  Co.  On 
this  latter  day  plaintiffs  gaye  defendants  notice  of  their  claim 
to,  and  demanded  payment  of,  the  proceeds  of  the  Crocker 
drafb,  and  defendants  refused  to  pay  the  proceeds  or  any  part 
thereof,  to  the  plaintiffs. 

Evidence  was  given  tending  to  show  that»  after  the  middle  of 
March,  the  defendants  did  not  intend  to  allow  much  balance 
in  the  hands  of  Lee  &  Co.,  beyond  what  paper  defendants  had 
firom  them  about  to  mature,  though^  both  before  and  after 
April  14,  paper  was  sent  to  them  in  order  to  supply  a  fund  on 
which  defendants  might  draw  for  such  small  amounts  as  were 
occasionally  called  from  BofliEdo ;  also  that  paper  was  sent  and 
the  prior  balance  allowed  to  remain,  after  April  14,  on  the 
faith  of  the  Crocker  draft  (which  defendants  believed  to  be- 
long to  Lee  &  Go.)  and  the  other  paper,  for  the  other  reason 
above  stated. 

Upon  the  trial  the  plaintiff  asked  the  court  to  charge  the 
jury  that,  unless  the  defendants  gave  Lee  &  Go.  some  new 
credit,  or  made  advances,  or  parted  with  some  valae  on  the 
credit  of  the  Crocker  draft,  the  plaintiffs  were  entitled  to  re- 
cover^ which  was  refused.  And  the  jury  were  instructed,  that 
if  the  defendant  had  transmitted  any  paper  to  Le3  &  Go.  be- 
tween April  14  and  May  14,  on  the  faith  of  the  Crocker  draft, 
or  if  they  delayed  the  amount  due  them,  by  reason  of  having 
this  draft,  the  plaintiffs  were  not  entitled  to  recover ;  and  that 
upon  tiie  evidence  the  defendants  were  entitled  to  a  verdict : 
and  thereupon  the  court  directed  a  verdict  for  the  defendants. 

The  supreme  courts  at  general  term,  where  the  exceptions 
were  ordered  to  be  heard  in  the  first  instance,  denied  a  motion 
for  a  new  trial,  and  ordered  judgment  for  the  defendant,  with- 
out, however,  rendering  any  written  opinion. 

A.  P.  Laning,  for  plaintiflB3«  appellants; — Cited,  Goddington 
V.  Bay,  20  Johns.  637 ;  Bosa  v.  Brotherson,  10  Wend.  86 ;  Stalher 
V.  McDonald,  6  Hill,  93 ;  Toungs  v.  Lee,  12  If.  Y.  (2  JTem.) 
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This  was  yerj  disthicfcly  held  in  McBride  t^.  Farmers'  Bank, 
26  N.  Y.  450.  The  doctrine  of  that  case  is,  that  a  bank  receiv- 
ing firom  another  notes  for  collection,  obtains  no  better  title  to 
them,  or  their  proceeds,  than  the  remitting  bank  had,  nnless  it 
becomes  a  purchaser  for  yalne  without  notice  of  any  defect 
of  title ;  and  that  it  is  not  a  purchaser  for  value,  by  reason  of 
its  having  a  balance  against  the  remitting  bank  for  which  it 
had  refrained  firom  drawing,  in  reliance  upon  a  course  of  deal- 
ings between  the  banks  to  collect  notes  for  each  other,  each 
keeping  an  open  account  for  such  collection,  treating  all  the 
pai)er  sent  for  collection  as  the  property  of  the  other,  and  draw- 
ing upon  the  proceeds  for  balances  at  pleasure. 

It  is  to  be  observed  that  the  course  of  dealings  between  Lee 
&  Co.  and  the  defendants  did  not  authorize  either  to  draw 
upon  the  other  for  the  amounts  of  the  paper  sent,  until  col- 
lected ;  the  proceeds,  after  deducting  the  charges  for  collection, 
were  alone  credited,  and  no  notes  or  draffcs  ever  entered  into 
their  accounts  until  collected  There  is,  then,  no  ground  for 
saying  that  the  draft  in  question  ever  belonged  to  the  defend- 
ants. It  was  said  in  McBride  v.  Farmers'  Bank, ''  According  to 
the  decisions  of  the  courts  of  this  State,  Paul  &  Pritchard  could 
have  set  up  any  defense  to  their  notes  in  the  hands  of  the  de- 
fendants, that  existed  in  their  &vor  as  against  the  Canal  Bank, 
or  the  Farmers'  and  Mechanics'  Bank ;  and  the  defendants  had 
no  title  to  the  notes  that  enables  them  to  retain  the  money  they 
received  thereon  as  against  the  true  owner." 

Precisely  so  in  this  case.  Crocker  could  have  set  up  any 
defense  to  the  draft  in  the  hands  of  defendants  that  existed 
in  his  favor  as  against  Lee  &  Co.  or  the  plaintiffif,  so  that  the 
defendants  had  no  title  to  the  draft  that  enables  them  to  retain 
the  money  they  received  thereon  against  the  true  owner.  Even 
as  between  the  defendant  and  Lee  &  Co.,  no  title  to  the  draft 
ever  passed  to  the  defendants.  If  it  had  not  been  paid,  and 
had  gone  to  protest,  there  is  nothing  in  the  case  which  would 
have  entitled  the  defendants  to  maintain  an  action  upon  it 
against  Lee  &  Co. 

li  the  defendants  had  been  at  liberty,  in  pursuance  of  the 
general  arrangement  between  them  and  Lee  &  Ca,  to  credit 
the  draft  on  receiving  it,  and  had  done  so,  to  form  a  ftind  upon 
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which  Lee  &  Go.  were  entitled  to  draw  immediatelyy  as  was  the 
case  in  Clark  v.  Merchants'  Exchange  Bank^  2  N.  F.  (2  ComsL) 
380,  then  the  defendants  might,  as  against  Lee  &  Co.,  haye 
claimed  ownership  of  the  draft  and  of  its  proceeds.  In  that 
case  this  distinction  is  made  the  criterion.  The  conrt  says : 
"  The  material  question,  as  stated  by  the  court  below,  is  whether 
the  bill  in  question  was  transmitted  [by  the  plaintiffs  who  were 
the  owners]  to  Smith  &  Co.  [their  business  correspondents]  for 
collection,  merely,  or  was  to  be  credited  to  the  plaintiffs,  when 
received  by  the  former,  whether  collected  or  nof  The  court 
below  held  that  it  was  not,  by  the  course  of  dealings  between 
the  parties,  to  be  credited  until  collected,  while  this  court  held 
that  the  proper  inference  from  the  facts  proved  was,  that  it  was 
to  be  credited  when  received.  "  The  error  of  the  learned  judge, 
I  apprehend,'^  says  Judge  Gabdinibr,  '^consists  in  the  assump- 
tion that  nothing  was  credited  to  Clark  &  Co.  [the  plaintiffs], 
in  the  course  of  business,  until  collected.  This  inference  is 
opposed  to  the  testimony  of  the  only  witnesses  who  speak  as 
to  the  nature  of  the  business,  and  mode  of  transacting  it,  and 
to  instructions  of  the  plaintiffs  in  the  letter  of  May  15.''  And 
it  was  because  of  that  error  that  the  judgment  of  the  court  be- 
low, which  gave  the  proceeds  of  the  bill  to  the  plaintiff,  was 
held  erroneous,  and  reversed. 

The  case  of  Scott  v.  Ocean  Bank,  23  N.  T.  289,  is  based  up- 
on the  same  distinction.  These  cases,  I  think,  warrant  the 
conclusion  that  the  defendants,  having  acquired  no  title  to  the 
draft  itself,  cannot  claim  to  hold,  as  against  the  true  owner, 
any  portion  of  the  proceeds. 

In  regard  to  the  case  at  bar,  however,  it  is  sufficient,  and  all 
that  I  am  authorized  by  the  court  to  say  is,  that  the  court 
below  erred  in  assuming  that  defendant  had  transmitted  any 
paper  to  Lee  &  Co.,  on  the  credit  of  the  draft,  and  holding 
that  if  defendants  had  delayed  drawing  the  amount  due  them 
by  reason  of  having  this  draft,  the  plaintiflb  were  not  entitled 
to  recover. 

The  judgment  of  the  supreme  court  must  therefore  be  re- 
versed, and  a  new  trial  ordered. 

All  the  judges  concurred  in  the  result 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  eroiti 
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COMSTOCK  V.  AMES. 

March,  1867. 

Fraad,  by  which  a  vendor  in  an  execatoxy  contract  for  the  sale  of  land, 
had  acquired  the  legal  title  thereto,  does  not  give  the  purchaser  in  such 
contract  a  right  of  action  against  him,  if  it  does  not  appear  that  the 
person  defrauded  made  anj  objection,  upon  reasonable  opportunity,, 
after  full  knowledge  of  the  facts.  A  fraud  is  a  cause  of  complaint  to 
the  person  only  upon  whom  it  is  committed. 

The  court  of  appeals  may  reverse  a  judgment  upon  the  report  of  a  ref- 
eree, if  it  appear  from  the  case  that  while  some  facts  were  expressly 
found,  certain  other  facts  which  are  essential  to  sustain  the  judgment 
were  intentionally  not  found ;  for  in  such  a  case  it  is  reasonably  clear 
that  a  rule  of  law  has  been  violated  in  rendering  the  judgment.* 

An  agent,  employed  to  purchase  lands  at  a  ,tax  sale,  fraudulently  pur- 
chased in  his  own  name,  and  acquired  the  legal  title,  concealing  the 
fact  from  his  principals.  He  then  made  an  executory  contract  to  con- 
vey the  land  to  the  present  plaintiff,  reciting  in  the  contract  his  person- 
al knowledge  that  one  parcel  of  the  land  was  unoccupied,  and  stated 
that  the  title  to  that  lot  was  therefore  perfect ;  and,  as  to  the  other 
parcels,  recited  service  of  notice  and  expiration  of  time  to  redeem. 

Held,  1..  That  plaintiff  could  not  maintain  an  action  against  him 
or  for  damages  for  fraud,  it  appearing  that  the  principals,  though 
aware  of  the  facts  for  several  years,  had  taken  no  measures  to  avoid  the 
Utle  claimed  by  their  agent. 

2.  That  proof  of  the  falsity  of  those  recitals  which  did  not  purport 
to  be  made  upon  personal  knowledge, — without  showing  knowledge  of 
the  falsity,  on  the  defendant's  part,  or  something  equivalent,  and  plain* 
tiff's  reliance  on  the  truth  of  the  recitals, — would  not  sustain  an  action 
for  fraud. 

Allen  Gomstock  sued  Ahaz  Hayes,  in  the  supreme  coart^  for 
damages  for  false  and  fraudulent  representations  in  inducing 
plaintiff  to  purchase  three  tracts  of  land  from  him,  to  which 
he  had  no  title.  On  the  death  of  Hayes,  pending  the  action, 
Samuel  Ames  and  Elizabeth  T.  Hayes,  his  executor  and  execu- 
trix, were  substituted  as  defendants. 

On  January  13,  1853,  Ahaz  Hayes  entered  into  a  contract 
with  the  plaintiff,  by  which,  in  consideration  of  one  hundred 
and  thirty-one  dollars  and  seventy-six  cents  agreed  to  be  paid 
to  him,  he  contracted  to  conyey  to  the  plaintiff,  by  quitclaim 

1  «  Followed  in  M^er  «.  AmidoD,  45  i\r.  r.  laOi. 
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deed,  lots  No.  80,  99  and  100  in  Macomb's  porchase,  Franklin 
coonty ;  each  of  about  thiee  hundred  and  forty-four  acres. 

These  lots  had  been  conveyed  by  Hayes,  the  deceased,  in 
1842  to  W.  and  A.  Bicketson.  The  taxes  for  1844  remaining 
unpaid,  these  lots  were  advertised  for  sale  by  the  comptroller 
in  1848,  and  were  sold  in  that  year,  to  satisfy  said  taxes. 

The  deceased  had  agreed  with  the  Bicketaons  that  he  would 
pay  these  taxes,  or  if  the  lands  should  be  sold,  that  he  would 
bid  them  off  in  the  name  of  the  Bicketsons.  He  attended  the 
comptroller's  sale  and  bid  off  these  lots  in  his  own  name,  and 
on  August  11, 1851,  received  a  comptroller's  deed  therefor.  He 
assured  the  Bicketsons  that  he  had  bid  off  these  lots  in  their 
name,  and  he  concealed  from  them  the  fact  of  the  bid  in  his 
own  name,  and  of  the  deed  thereof  from  the  comptroller  to  him- 
self, and  therein  perpetrated  a  gross  fraud  upon  the  Bicketsons. 
Other  facts  were  found  showing  the  fraudulent  character  of  the 
transaction,  as  between  the  deceased  and  the  Bicketsons,  and 
tending  also  to  show  that  the  title  of  the  deceased  under  the 
comptroller's  deed  was  imperfect 

Upon  these  facts  the  referee  found,  as  conclusions  of  law, 
that  the  title  of  the  deceased  under  the  comptroller's  deed  of 
August  11, 1851,  was  avoided  by  his  fraud  up^n  the  Bicket- 
sons. The  referee  did  not  find  that  any  fraudulent  representa- 
tions were  made  by  the  deceased  to  the  plaintiff,  nor  indeed  that 
any  representations  whatever  were  made,  except  as  he  found  that 
the  deceased  made  a  contract  of  sale  in  writing,  in  which  here- 
cited  that  the  comptroller  had  conveyed  these  lots  to  him,  and 
that  the  time  for  redeeming  the  same  had  expired  before  the 
conveyance  to  him  by  the  comptroller,  and  in  which  he  also  re- 
cited that ''  one  of  said  lots  was  unoccupied  and  the  title  to  the 
same  was  therefore  perfect,  and  that  notice  had  been  aerred 
upon  the  occupants  of  the  others  which  were  supposed  to 
be  resident  lands." 

The  referee  did  not  find  that  these  recitals  were  fraudnknti 
nor  that  they  were  made  to  induce  the  plaintiff  to  purchase^ 
nor  that  the  plaintiff  relied  upon  them  in  making  the  purchase. 
No  fact  was  found  by  the  referee  showing  that  the  Bicketsons 
had  ever  taken  any  measures  to  avoid  the  comptroller'a  deed  of 
August  11,  1851,  to  the  deceased,  although  more  than  nine 
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years  had  elftpBod  after  the  date  of  the  deed  before  the  date  of 
his  report;  nor  did  his  report  show  that  the  Bicketsons  hare 
ever  made  objection  to  the  title  acquired  thereunder  by  the  de- 
ceased, or  that  they  were  not  content  with  the  existing  state  of 
things. 

It  was  not  found  that  the  one  lot  was  not  unoccupied;  and 
while  it  was  stated  that  notices  had  not  been  served  upon  the 
occupants  of  the  others,  it  was  not  stated  that  any  loss  or  dam- 
age had  accrued  fiom  such  omission  to  the  plaintifll 

The  referee,  howerer,  being  of  opinion  that  admitted  fraud 
could  not  be  recognized  as  the  basis  of  a  legal  title,  and  that 
plaintiff  was  not  bound  to  leare  the  Bicketsons  to  a  direct 
action  against  the  defendant  for  the  fraud,  held  that  the  plain- 
tiff was  entitled  to  recover  as  damages  the  value  of  the  lots,  five 
thousand  three  hundred  and  sixty  dollars. 

The  supreme  oourty  at  general  term,  on  appeal,  held,  that 
as  the  referee  did  not  find  that  the  plaintiff  was  injured  by  the 
falsity  of  the  recitals,  and  as  defendant  had  the  legal  title,  de- 
fendiuifs  fraud  upon  the  Bicketsons  could  not  avail  in  this 
action,  at  least  unless  the  Bicketsons  were  made  parties.  That  as 
the  referee  had  not  found  any  representation  to  he  fraudulent" 
Iff  untrue,  but  had  allowed  damages  upon  the  theory  that  the 
representations  were  fraudulently  untrue,  it  appeared  that  the 
case  had  been  tried  on  a  wrong  theory,  and  the  findings  of  fiiot 
did  not « sustain  the  conclusion.  They  accordingly  ordered  a 
new  triaL 

The  plaintiff  appealed  to  this  court 

Samuel  Sand,  for  plaintiff,  appellant  ;<-nAs  to  fraud  and  the 
statute  of  frauds;  cited  Clark  v.  Baird,  9iV:  Y.  183 ;  Height  ¥. 
HsLyi,  19  Id.  464 ;  Bennett  v.  J^udson,  21  Id.  238 ;  Byan  v.  Dox, 
34  Jd.  307, 314»  reversing  S.  C,  25  Barb.,  relied  upon  by  the 
court  below;  Swinburne  i;.  Swinburne,  28  iVI  F.  568;  2  Starjf 
Eq.  §§  759, 1522;  Mestaer  v.  Oaiespie,  11  Vee.  627, 628;  Fry 
on  Sp.  Per.  §§  878, 382;  Lees  v.  Wiethal,  1  Tarn.  282;  &  C,  1 
Ruee.  <f  JK  58;  &  0.,  2  Myl  (§  K.  819;  Cumberland  Coal  Co. 
V.  Sherman,  30  JBar&  653,  and  oases  cited;  Torrey  v.  Bank  of  Or- 
leans, 9  Pa^e^  649;  1  Bhr.  Eq.  §§  316, 330;  Dun.  Pal  Ag. 
a7tiL4;  32  i?ar& 204;  Murray  f^.  Walker, 31  iV;r. 399;  Mo- 
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Bnraey  v.  Wellmann,  42  Barb.  390.  As  to  defect  of  title;  1 
R  S.  412,  §  83;  L.  1830,  p.  112;  Hand  v.  Ballon,  2  Kern.  541, 
and  cases  cited;  Olennont  v.  Tasbnrgh,  1  Jac  £  W.  112,  120; 
Fry  on  Sp.  Per/.  §  458;  Lawrence  v.  Taylor,  5  ffiU,  107;  Pea- 
body  V.  Fenton,  3  Barb.  Ch.  451,  461 ;  Addis  on  ConL  137; 
Hegerman  v.  Bnerly,  14  Ves.  288 ;  Bennett  r.  Wade,  1  DichenSy 
84 ;  23  Barb.  9 ;  22  JV.  T.  535.  The  judgment  should  not  be 
reversed  for  defect  in  findings  of  &ct ;  Orant  v.  Morse,  22  2f. 
T.  324 ;  Milhan  v.  Sharp,  27  Id.  624 ;  Bndnerd  v.  Dunning, 
30  Id.  211 ;  Hoyt  v.  Hoyt,  8  Bom.  511 ;  Ingraham  v.  Gilbert,  20 
Barb.  151;  Piatt  v.  Thorn,  8  Bww.  574;  Byan  v.  Dox,  25 
Barb.  440.  Fraud  is  inferred  from  positive  representations ;  Jen- 
nings V.  Garter,  2  TF^mdL  446;  Booth  v.  Bunce,  33  N.  T.  139; 
Mead  t^.  Bunn,  32  Id.  275 ;  Bennett  v.  Judson,  21  Id.  238 ; 
Whitney  v.  Allaire,  1 N.  T.  (1  Camst)  305 ;  Sharp  v.  Mayor  of 
N.  r.,  40  Barb.  256 ;  Ashley  t;.  Marshall,  29  N.  T.  494. 

L.  Stetson,  for  defendants,  respondents ; — Cited  Johnson  v. 
Whitlock,  13  JV.  Y.  (3  Kem^  846;  Westcott  v.  Thompson,  16 
Id.  613 ;  Andrews  v.  Bond,  16  Barb.  633 ;  Walter  v.  Bennett^ 
16  N.  T.  250 ;  Staats  v.  Ten  Eyck,  8  Cai.  115 ;  Flureau  v.  Thorn- 
hill,  2  W.  Bl  107,  8 ;  Baldwin  v.  Munn,  2  Wend.  405-6 ;  Peters 
V.  McEeon,  4  Den.  549;  Trull  v.  Granger,  8  Ni  T.  (4  jSSsUI) 
119;  24  Barb.  100;  Byan  v.  Dox,  84  N.  T.  307;  Sterenson  v. 
Newnhand,  16  Eng.  L.  dt  Eq.  408 ;  Jackson  v.  Henry,  10  Johns. 
196-7;  Bodgers  t;.  Langham,  1  Sid.  134;  Doe  v.  Marley,  4 .Boil 
iS  P.  332 ;  Fletcher  v.  Peck,  G  Oandl,  133 ;  Jackson  v.  WalA, 
14«7bAf».  415;  5  Id.  48;  10  7(2. 197;  13  Id.  222  and  notel;  1 
Johns.  Ch.  533 ;  Anderson  v.  Boberts,  18  Johns.  S16 ;  R.  8. 
Part  2,  c  1,  tit  2,  §  54;  Jackson  v.  Eaton,  20  Johns.  482  (2). 

By  the  Goubt.— Hunt,  J.  [After  stating  the  substance  of  the 
referee's  report,  as  aboye.] — We  are  not  at  liberfy  to  go  bdiind 
the  report  of  the  referee  and  examine  the  testimony  of  the  wit- 
nesses to  ascertain  the  facts  upon  which  our  judgment  is  to  be 
based.  I  may  say,  howeyer,  that  I  have  looked  over  aQ  the  eridenoe 
in  the  case,  and  I  do  not  find  that  the  referee  would  haTe  been 
justified  in  reporting  otherwise  than  he  has  done  in  regard  to 
the  facts  to  which  I  hare  referred  as  not  having  been  found  by 
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him*  There  is  no  testimony  that  woald  have  sustained  the  find- 
ing that  the  representations  were  fraadolent,  or  that  the  Bick* 
etsons  had  taken  measores  to  avoid  the  deed  to  the  deceased, 
although  it  appears  that  they  were  aware  of  its  existence  sereral 
years  before  the  trial. 

The  decision  was  apparently  made  by  the  referee  as  if  the 
question  had  been  presented  to  him  in  a  proceeding  by  the 
Bicketsons  to  avoid  the  comptroller's  deed.  We  do  not  assume 
to  decide  whether  the  Bicketsons  can  sustain  an  action  for  that 
purpose.  It  is  not  before  us,  and  there  are  many  and  grave 
questions  connected  wifch  it  which  should  be  carefully  considered 
before  reaching  a  conclusion  on  that  question. 

The  present  question  is,  however,  entirely  different  It  does 
not  follow,  if  Bicketson  could  maintain  an  action  for  fraud, 
that  the  plaintiff  can  do  so.  A  fraud  upon  one  does  not  form 
a  claim  on  behalf  of  a  stranger  to  the  transaction,  not  claiming 
under  the  party  delhmded.  A  fraud  is  an  individual  and  per- 
sonal thing.  It  is  a  cause  of  complaint  to  the  person  only,  upon 
whom  it  is  committed.  No  other  person  can  claim  a  benefit 
from  it  A  recovery  by  any  other  person  is  no  defense  to  a  claim 
by  the  party  delhiuded.  The  estate  of  the  deceased  in  the  pres- 
ent case  remains  liable  to  the  Bicketsons  for  the  alleged  fraud, 
not  discharged  at  all  by  the  large  recovery  of  the  plaintiff  against 
him  for  the  same  fraud. 

So,  if  Bicketson  subsequently  assented  to  the  transaction  be- 
tween himself  and  the  deceased,  the  title  of  the  deceased  would 
hereupon  become  good  as  against  every  one.  This  results  ne- 
cessarily from  the  position  of  the  parties.  The  deceased  obtained 
a  legal  title  to  the  lands  in  question  by  the  comptroller's  deed 
of  August,  1853.  The  confidence  of  Bicketson  having  been 
abused  by  the  deceased,  he  would.  Tinder  certain  circumstances, 
be  justified  in  attacking  this  title.  But,  Tintil  so  attacked,  the 
legal  title  is  supreme.  Should  the  injured  party  assent  to  and 
ratify  the  original  transaction,  the  abandonment  of  his  equit- 
able claim  removes  all  doubt  from  the  legal  title,  and  it  is  as  if 
suspicion  or  embarrassment  had  never  attached  to  it  Stevenson 
r.  Newnham,  16  Eng.  L.  £  Eq.  401,  408. 

It  is  said  in  answer,  ^  that  judgments  are  not  reversed  in 
this  court,  because  the  &ct8  found  by  the  referee  do  not  bos- 
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taiii  thenii  but  that  they  will  be  sustained  unless  it  appear  that 
some  mle  of  law  has  been  yiolated.  Grant  v.  Morse,  22  N.  T. 
324 ;  Milhan  v.  Sharp,  27  Id.  624 ;  Brainerd  v.  Dunning,  30  Id. 

ail- 

The  papers  before  us  show  that  several  reports  hare  been 
made  by  the  referee  in  this  action,  and  that  in  September,  1859, 
an  order  was  made  by  the  general  term  of  the  fourth  district^ 
striking  out  all  reports  supplementary  to  the  original  one,  and 
directing  the  referee  to  make  a  ftirther  report,  in  which  he 
should  state  in  a  plain  and  concise  manner  the  facts  found  by 
him.  In  respose  to  this  order  the  re&ree  makes  a  new  report, 
in  which  he  says,  '^I  hereby  report  the  facts  found  by  me  in 
this  case,''  &c  We  cannot  assume  the  existence  of  facts  in  op- 
position to  those  found  by  the  referee  for  any  purpose.  But 
certain  facts  are  expressly  found,  and  certain  other  fiEu^ts  are 
studiously  omitted  to  be  found,  and  the  existence  of  the  latter 
are  necessary  to  sustain  a  judgment,  it  is  reasonably  dear  that 
a  rule  of  law  has  been  violated  in  rendering  the  judgment  Such 
is  the  present  case.  In  neither  of  the  reports  contained  in  the 
case  is  there  a  finding  of  fraud  on  the  pfui;  of  the  deceased,  ex« 
cept  in  obtaining  the  comptroller's  deed  of  1851,  with  which 
transaction  the  present  plaintiff  is  in  no  way  connected,  and 
from  which  he  can  derive  no  benefit ;  nor  is  there  any  finding 
that  the  recitals  were  intended  to  induce  a  purchase,  or  that  the 
plaintiff  relied  upon  their  truth. 

The  contract  of  January  13, 1853,  between  the  plaintiff  and 
the  deceased  contained  a  recital  in  these  words :  ^  No.  80  I 
know  to  be  unoccupied  or  non-resident  land;  the  title  to  this 
lot  is  therefore  perfect"  The  contract  had  just  previoudy  re- 
cited that  the  deceased  had  bid  off  these  lots  at  a  comptroller's 
sale  for  taxes,  and  that  the  time  allowed  by  law  for  redemption 
had  expired.  If  all  these  things  as  recited  did  concur,  the  titles 
as  a  legal  proposition,  may  be  said  to  hjkve  been  perfect,  and  was 
not  aifected  by  an  equity  existing  in  favor  of  the  Ricketaons. 
This  is  all  the  fidsity  or  error  that  is  pretended  to  have  existed  in 
Illation  to  lot  80,  and  on  account  of  which  the  referee  gives  a 
portion  of  the  damages  for  which  he  makes  his  report  If  this 
is  error,  as  I  think  it  is,  the  report  must  be  set  aside  for  this 
reason,  although  the  referee  were  right  as  to  the  other  two  lotii 
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Bearing  in  mind  that  this  is  an  action  for  fraud,  I  think  the 
appellant  is  no  better  off  as  to  the  other  two  lots  than  as  to  No. 
80.  The  deceased  did  not  coyenant  to  warrant  the  title ; — ^that 
was  to  be  at  the  risk  of  the  vendee,  except  so  far  as  the  acts  of 
the  deceased  may  have  affected  it. 

The  statement  as  to  the  service  of  notice  npon  the  occupants 
of  these  lots  is  not  gnaranteed  by  the  deceased,  nor  does  he  pre- 
sume to  haye  precise  knowledge  thereof,  as  he  did  that  lot  80 
was  unoccupied ;  the  contract  simply  recites,  that,  notices  hay- 
ing been  seryed,  and  the  time  haying  expired,  &a  The  simple  fiftct 
that  notices  had  not  been  served,  would  not  sustain  an  action 
for  fraud  in  making  this  statement  Elnowledge  of  its  falsity, 
intentional  concealment,  or  some  similar  fact  tending  to  show 
fraud,  must  be  proved,  together  with  the  plaintiff's  reliance 
upon  its  truth.  If  the  deceased  had  been  error,  the  recital  would 
have  been  false  in  fact,  but  it  would  not  have  been  fraudulent- 
ly so,  and  if  any  remedy  existed,  it  would  have  been  of  another 
character.  If  the  plaintiff  had  been  aware  of  its  Msity,  or  had 
sufliered  no  damages  therefrom,  no  action  could  have  been  sus- 
tained* 

It  is  evident,  upon  an  examination  of  all  the  fSaots  reported 
by  the  referee,  tiiat  the  incorrect  judgment  in  the  case  does  not 
arise  from  a  defective  statement  of  fiu^ts,  but  from  an  erroneous 
application,  in  favor  of  the  plaintiff,  of  that  principle  of  law 
which  would  give  the  Bicketsons  a  supposed  equitable  defense, 
if  the  action  to  recover  the  lands  had  been  brought  against 
them.  There  is,  therefore,  a  violatium  of  the  rules  of  law,  such 
as  is  required  by  the  authorities  I  luie  cited ;  and  the  report 
cannot  be  sustained.  The  order  of  ttie  genend  term  should  be 
affirmed,  and  under  the  stipulation  judgment  absolute  must  be 
rendered  in  lavor  of  tbe  defendants. 


A  migority  of  the  judges  concurred. 


Order  affirmed,  and  judgment  absolute  fbr  defendants^  with 
costs. 

J7  
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CONKET  V.  PEOPLE. 

December,  1860. 

Violent  condnct  of  the  prisoner,  in  the  presence  of  the  proseontrix,  and 
immediate] J  after  conanmrnating  a  rape  upon  her,  ia  admiasible  in  evi- 
dance  on  the  trial  of  an  indictment  for  the  rape  and  for  aasaolt  with 
intent  to  commit  rape. 

On  the  trial  of  an  indictment  for  rape  committed  on  a  married  woman, — 
Held,  that  evidence  of  her  hoaband's  statements,  made  in  her  presence, 
on  the  day  of  the  offense,  were  admissible  in  eonoboimtlon  of  her 
testimony.* 

Evidence  of  the  chancter  of  the  prosecutrix  for  chastitj,  most  be  con- 
fined to  what  is  generally  said  of  her  by  those  among  whom  she  dwells 
or  with  whom  she  is  chiefly  conTorsant.  While  reputation  in  her  im- 
mediate neighborhood  is  competent,  reputation  in  a  neighboring  town 
is  not.f 

Upon  an  indictment  containing  several  counts  relating  to  the  same  trans- 
action, one  of  which  chaiged  an  attempt  to  commit  the  offense,  the 
commission  of  which  was  charged  in  the  others, — HM,  that  a  verdict 
"  guilty  oftheoffetue  charged  in  the  indietment,"  was  a  sufficient  gen- 
eral verdict  to  support  a  conviction  of  the  highest  grade. 

A  conviction  and  sentence  will  not  be  reversed  because  the  indictment 
purports  to  be  found  by  twenty-four  grand  Jurors,  if  obJecUon  on  that 
account  was  not  taken  in  the  court  below4 

Charles  M.  Conkey  and  Walter  Harrington  were  indicted  in 
the  Otsego  oyer  and  terminer,  for  rape,  ftc. 

The  indictment  recited  that  it  was  fonnd  by  the  oaths  of 
iweniy-four  good  and  kwfnl  men,  fto. 

♦  Compare  Wooden  e.  People,  1  Park,  Or.  464. 

The  rule  as  to  contradicting  a  witness  by  proving  different  statemmti 
made  out  of  court,  does  not  extend  to  statements  made  by  others  in  his 
presence,  of  matters  of  which  he  had  no  knowledge.  Gandcdfo  «.  Apple- 
ton,  40  i\r.  r.ssa. 

t  See  ahw  Graham  e.  Chrystal,  and  Wehrkamp  «.  Willett,  reported  ia 
this  series. 

In  cases  of  impeachment  of  an  ordinary  witneai,  the  object  of  tiie  in- 
quiry  isthe  character  at  the  time  of  testi^riag.  People  «.Hay]MS,88  An. 
iV.  88©. 

t  It  is  unnecessary  to  name  the  grand  jory,  or  state  their  Bnnber*  ia 
the  indictment.  Dawwm  e.  People,  25  if .  T.  8» ;  People  e.  Bsnnetlt  t? 
ia.117;  and  see  Wagner  e.  People,  reported  in  thb  eeriea. 
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There  were  three  connts— one  against  both  defendants,  for 
rape;  a  second  against  Gonkcy  for  rape,  and  against  Harrington 
for  abetting  him  therein ;  and  a  third,  against  both,  for  assault 
with  intent  to  commit  rape. 

On  the  trial,  the  prosecutrix,  Mrs.  Anna  Scott,  testified  to 
the  commission  upon  her  of  the  rape,  at  her  home  in  Pittsfield, 
on  a  Sunday  morning. 

The  district-attorney  offered  to  prove  by  her  and  her  hus- 
band, that  at  the  time  of  the  offense  and  immediately  afterward, 
Gonkey  orertumed  the  stove,  and  broke  windows,  &c.,  in  the 
room,  and  threw  some  articles  out  of  the  window.  Defendants 
objected  that  this  was  not  charged  in  the  indictment ;  and  if 
it  were,  it  was  not  admissible  against  Harrington.  The  court 
admitted  the  evidence. 

The  district-attorney  was  also  allowed  to  prove  by  her,  that 
she  went  to  the  neighboring  town  of  New  Berlin,  the  next  day, 
to  get  a  warrant  against  the  offenders,  from  Justice  Foote.  On 
being  asked  if  she  told  any  one  of  the  rape,  before  Foote,  she 
was  allowed  to  testify  that  she  told  one  Edwards,  on  the  day 
of  the  rape.  She  added,  **  I  did  not  tell  him  all  that  was  done. 
I  told  him  they  had  abased  me.''  On  cross-examination,  she 
Add,  **  I  did  not  tell  him  Conkey  had  had  connection  with  me. 
I  told  him  the  rest  they  had  done.'' 

The  prosecutrix's  husband,  who  was  present  at  the  time  of 
the  offense,  was  allowed  to  testify :  '^I  first  told  Mr.  Edwards 
of  what  had  happened  Sunday  morning.  I  did  not  tell  him 
about  Gonkey  getting  on  the  bed,  but  my  wife  did.  She  said 
they  abused  her  so  she  could  not  help  vibout  putting  up  the 
stove."  This  evidence  was  also  admittf  d,  against  the  objection 
of  defendants,  that  it  was  immaterial,  and  because  neither  of 
defiBudants  were  present 

Medbury,  a  witness  for  defendant,  testified :  **  I  think  I  know 
how  she  [the  prosecutrix],  is  regarded  in  New  Berlin  by  some 
of  the  people."  He  was  then  asked:  ^'From  the  speech  of 
people,  is  her  character  for  chastity  good  or  bad  ?  "  This  ques- 
tion was  excluded.  He  then  further  said,  *'  I  don't  know  how 
she  is  generally  regarded  in  the  community." 

One  Cady  was  afterward  called  for  the  prosecution,  and  said 
he  lived  about  a  mile  and  a  half  from  the  prosecutrix.    He 
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saidy  ^I  think  I  hare  heard  enough  to  form  an  opinion  of 
her  character.  In  my  own  mind  her  character  is  good.**  •  •  • 
''I  know  the  impression  of  the  community  is,  her  character  is 
gooi** 

The  testimony  of  Hill,  and  the  yerdict  of  guilty,  are  stated 
iu  the  opinion.  After  conviction  and  sentence  for  rape,  af- 
firmed by  the  supreme  court,  the  prisoners  brought  error  to 
this  court 

Rexford  £  KingsUy,  attorneys  for  plaintifb  in  error. 

JSl  CoufUryman,  district-attorney,  for  respondents. 

Glxbke,  J. — ^The  evidence  of  the  conduct  of  the  prisoner, 
Conkey,  immediately  after  the  perpetration  of  the  ofTense,  was 
properly  admitted.  It  characterized  the  whole  transaction, 
showing,  or  tending  to  show,  that  the  carnal  knowledge  whidi 
he  had  of  the  woman  was  efTected  under  circumstances  of  vio- 
lence and  threats,  calculated  to  alarm  and  terrify  her.  The 
whole  was  one  continuous  act. 

Nothing  is  better  established  than  that  the  prosecutrix,  in 
trials  of  this  nature,  may  testify  as  to  what  she  did  or  said  after 
the  commission  of  the  offence.  In  the  language  of  Sir  William 
Evans,  2  PothierEv.  289 :  '^Upon  accusations  for  rape,  where 
the  forbearance  to  mention  the  circumstances  for  a  considerable 
length  of  time  is,  in  itself,  a  reason  for  imputing  &brication, 
unless  repelled  by  other  considerations,  the  disclosure  made 
upon  the  first  proper  opportunity  after  its  commission,  and  the 
i^iparent  state  of  mind  of  the  party  who  has  suffered  the  in- 
jury,  are  always  regarded  as  very  material ;  and  the  evidenoe  of 
them  is  certainly  admitted  without  objection.^ 

Ordinarily,  doubtless,  what  a  witness  has  said  out  of  oout 
cannot  be  received  to  fortify  his  testimony.  The  principal  ex- 
ception  is  stated  in  the  above  quotation. 

Thonuis  Sootty  the  husband  of  the  womm  on  whom  the  of« 
fense  had  been  committed,  testified  that  lie  first  told  Edwards 
the  next  morning,  relating  no  part  of  iiis  afaxry  to  Edwrnids^ 
and  then  corroborated  the  statement  of  his  wife,  that  Ae  had 
complained  to  Edwards  of  the  manner  in  which  the  defend- 
ants had  abused  her.     Considering  the  idalion  he  bore  to 
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the  ;nro8ecntriz;  that  lie  was  present  when  she  made  the  dis- 
closure to  Edwards ;  and  that  he  did  not  give  the  details  of  the 
oonyersation  with  the  latter;  his  evidence  on  this  point  can 
mroely  be  within  the  role  disallowing  proof  of  declarations 

^de  by  a  witness  out  of  court,  in  corroboration  of  his  main 
testimony  at  the  triaL 

Undoubtedly,  on  the  trial  of  a  person  charged  with  rape,  the 
diaracter  of  the  prosecutrix  for  chastity  may  be  impeached  by 
general  eyidence.  Medbury,  a  witness  called  for  the  defendantfl^ 
testified  that  he  had  heard  three  or  four  people  in  New  Berlin 
speak  of  Mrs.  Scotf  s  character  for  chastity,  but  did  not  pretend 
to  know  anything  of  what  the  people  in  her  neighborhood  said. 
Cady,  a  witness  called  on  behalf  of  the  people,  and  living  in 
her  neighborhood,  testified  that  he  had  heard  enough  to  form 
an  opinion,  and  he  knew  that  the  impression  of  the  community 
was,  that  her  character  was  good. 

The  witness  must  be  able  to  state  what  is  generally  said  of 
the  person  by  those  among  whom  he  (such  person)  dwells,  or 
with  whom  he  is  chiefly  conversant,  for  it  is  this  only  that  con- 
stitutes general  reputation  or  character.  I  think,  therefore, 
that  the  testimony  of  Medbury  was  properly  rejected,  and  that 
of  Cady  properly  admitted. 

Kehemiah  Hill,  living  in  the  neighborhood  of  Scott  and  his 
wife,  first  said  that  he  did  not  know  that  he  had  the  means  of 
knowing  about  her  character  for  chastity,  but  soon  after  added, 
**  I  think  I  am  prepared  to  judge,'*  and  concluded  by  saying 
that  he  considered  her  character  good.  The  defendant^  coun- 
sel did  not  cross-examine  him  relative  to  the  grounds  upon 
which,  after  first  hesitating,  he  stated  he  was  prepared  to  tes- 
tify. We  are  not  to  presume  that  he  was  not  prepared  to  judge, 
from  being  convinced,  on  farther  consideration,  that  he  had 
sufficient  knowledge  of  her  reputation  among  her  neigh* 
bors. 

The  jury,  at  the  trial  of  the  indictment,  found  the  following 
verdict :  ''  That  they  find  the  prisoners  at  the  bar  guilty  of  the 
offense  charged  in  the  indictment/'  The  charges  in  the  indict- 
ment are:  1st  Bape,  against  Conkey  and  Herrington.  2nd. 
Bape,  against  Oonkey,  and  against  Herrington  for  assisting 
Conkey  in  committbig  a  rape.    3rd.  Assault  and  batteiy. 
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against  both  Gonkey  and  Herrington,  with  intent  to  com- 
mit rape. 

It  is  maintained  by  the  counsel  for  the  defendants  that  the 
jury  have  fonnd  the  prisoners  guilty  of  every  one  of  these  of- 
fenses>  without  specifying  which;  and,  therefore,  that  the 
verdict  is  fatally  defective. 

Although  this  is  not  the  usual  way  of  rendering  a  verdict  in 
criminal  cases,  I  can  discover  no  substantial  difference  between 
it  and  the  ordinary  verdict  of  guilty.  Like  the  ordinaiy 
form,  it  responds  in  general  term  to  the  indictment,  and  this 
constitutes  what  is  termed  a  general  verdicL  If  the  usual  ver- 
dict of  guilty  was  the  form  entered  in  this  case,  it  would  not 
be  pretended  that  the  jury  might  have  intended  to  find  the 
prisoners  guilty  of  the  mere  attempt  at  an  offense.  When  a 
general  verdict  of  guilty  is  rendered,  upon  several  counts  in  an 
indictment,  relating  to  the  same  transaction,  the  practice  is  to 
pass  judgment  on  the  highest  grade  of  offense.  Whart.  Or.  L. 
p.  1037,  §  3048 ;  Harmon  i\  The  Commonwealth,  12  Stirg.  S 
IL  191.  The  verdict  is  to  have  a  reasonable  intendment,  and  it 
would  be  fiEur  fh)m  reasonable  to  say,  if  the  jury  intended  to  de- 
clare the  prisoners  guilty  of  only  the  inferior  grade  of  the 
offense  charged,  that  they  have  not  said  so,  and  would  not  spe- 
cifically find  them  guilty  of  it  To  relieve  them  from  the  con- 
sequences of  the  higher  grade,  the  jury  would  unquestionably 
have  employed  language  expressing  that  intention,  and  would 
have  limited  their  finding  to  the  inferior  grade. 

The  indictment  appears  on  its  face  to  have  been  presented  by 
the  oaths  of  twenty-four  good  and  lawful  men,  the  grand  jury 
of  the  county;  although  the  statute  provides  ^ there  shall  not 
be  more  than  twenty-three,  nor  less  than  sixteen  persons  sworn 
on  any  grand  jury.''  No  indictment  can  be  found  without  the 
concurrence  of  at  least  twelve  grand  jurors ;  thus  requiring 
that  at  least  a  majority  of  the  twenty-three  should  unit«  in  the 
finding.  In  the  present  case,  not  only  twelve,  but  twenty-three 
jurors,  summoned  as  grand  jurors,  united  in  finding  the  in* 
dictment;  the  only  error  conmiitted  was,  that  one  more  added 
his  suffrage  to  that  of  the  necessary  number.  The  defisndants 
Buffered  no  injustice  Ixom  this;  it  was  an  imperfeotion  in  a 
matter  of  form,  which  did  not  tend  to  the  prejndice  of  the  de- 
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fendants ;  there  "wqb  a  conooirence,  in  the  indictment^  of  more 
than  the  law  requires. 

At  all  erentSy  it  is  now  too  late  to  make  the  objection* 
The  counsel  for  the  defendants  neglected  to  make  it  be- 
fore the  court  of  oyer  and  terminer;  and  it  is  too  late 
to  set  up  the  objection  after  conviction  and  sentence.  Peo- 
ple V.  Griffin,  2  Barb.  427.  In  King  v.  Marsh,  1  Neville  S 
P.  187;  6  Ad.  &  E.  236;  6  Benn.  &  H.  Lead.  Or.  Cos.  317; 
it  was  held  that,  a  grand  jury  ought  not  to  consist  of  more  than 
twenty-three  persons.  Where  more  than  twenty-three  persons 
are  sworn  and  sit  upon  a  grand  jury,  and  a  bill  of  indictment 
is  found  by  them,  to  which  the  defendant  pleads,  and  is  tried, 
and  found  guilty,  the  court  of  kings  bench  will  not,  upon 
motionj  quash  the  indictment  If  more  than  twenty-three  are 
sworn  and  sit  upon  the  grand  jury,  the  defendant,  in  an  in- 
dictment found  by  them,  may,  if  that  fact  appears  upon  the 
caption  of  the  indictment,  bring  error  in  law.  If  it  does  not 
appear  there,  then  he  may  bring  error  in  fact  See  also  Peo- 
ple V.  King,  2  Cai.  98.  The  error  complained  of  does  not 
amount  to  making  a  nullity  of  the  indictment;  it,  at  most,  is 
an  irregularity,  not  capable  now  of  avoiding  the  conviction. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Judgment  affirmed. 


OONKLING  V.  GANDALL. 

September,  1864. 

In  an  action  against  an  indorser  of  negotiable  paper,  the  oomplalnt  must 
■taie  the  facta  neoeeaary  to  charge  hfrn  as  aach ;  and  an  avennent  of 
demand  and  notice  ia  not  dispenaed  with  bj  giving  a  copy  of  the  in- 
stniment  and  alleging  the  sum  dae,  in  the  abort  form  aUowed  bj  aec- 
tion  183  of  the  Code  of  Procedure,  for  pleading  inatmmenta  for  the 
payment  of  money  only.* 

Jonas  and  Theodore  Gonkling  sued  James  B.  Oandall,  as  in*> 

*  This  overmlea,  in  effect,  Roberta  e.  Morrison,  11  N,  T.  Leg.  Ob$.  90 ; 
and  aoataina  Alder  e.  Bloomingdale,  1  Duer,  (M)l ;  S.  C,  10  JIT.  T,  Leg. 
Ob:  8(» ;  Cottrell «.  Conklin,  4  Duer,  45 ;  MarahaU  o.  Bockwood,  12  IT^wi 
Pr.  468 ;  Lord  o.  Cheeabroogh,  4  8an^,  (M. 
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doxser,  and  Qeoige  L.  Bordiok  and  Ohailes  Finn,  as  makers  of 
a  note.  The  action  "was  in  the  supreme  coort  The  fonn  of 
the  complaint  was  as  follows : 

^  That  the  defendants,  Burdick  and  Finn,  made  their  cer- 
tain copartnership  promissory  note  in  the  words  and  figores 
following,  that  is  to  say :  [Copy  of  note  made  by  Burdick  and 
Finn.'] 

^  That  the  said  note  was  indorsed  as  follows : 

«  J.  R.  Gandall,  Salem,  Washington  Oa,  N.  Y.*' 

'^  That  such  indorsement  was  so  made  by  the  aboye  named 
defendant,  James  R  CkmdalL 

**  That  the  said  plaintiffs  are  now  the  owners  and  holders  of  the 
isaid  promissory  note,  and  that  the  whole  amount  thereof,  with 
interest,  is  due  firom  the  said  defendants  thereupon.  Where- 
fore, 4a* 

Qandallf  wh#  jalone  appeared^  demurred  on  the  ground, 
m»ong  others,  thiHb  the  complaint  did  not  state  &cts  sufficient 
to  eonstitute  a  cause  <of  action,  in  that  it  did  not  ayer  present- 
ment of  said  note  for  payment,  demand  or  refasal,or  protest,  or 
notice  to  defendant  QandalL 

The  court  at  special  term  overruled  the  demurrer,  with  leave 
to  defendant  to  answer  on  payment  of  costs.  This  order  was 
affirmed  by  the  court  at  general  term,  and  judgment  entered 
against  Qandall,  who  thereupon  appealed  to  this  court. 

L.  H.  Northrupf  for  defendant,  appellant  ' 

0.  L.  Stewart  J  for  plaintiffs,  respondents. 

By  thb  Ooubt.— WniaHT,  J.— This  judgment,  I  think,  oul- 
not  be  sustained.  A  complaint,  under  the  Code,  must  ocmtain 
'^a  plain  and  concise  statement  of  the  fEKsts  constituting  a 
cause  of  action  ^  {Code  of  Pro.  §  142),  and  it  may  be  demurred 
to  if  it  does  not  §  144  No  cause  of  action  was  stated  against 
the  defendant  GandalL  The  only  allegation  affecting  him  is, 
that  he  indorsed  a  promissory  note  for  two  hundred  and  flftj- 
six  dollars  and  fifty-eight  cents,  made  by  the  firm  of  Burdick 
&  Finn,  payable  to  his  order  at  the  bank  of  Fort  Edwai^  four 
months  after  date,  which  the  plaintiffs  own  and  hold.    TioM  is 
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not  stating  a  cause  of  action  against  an  indorser.  The  mere 
fiM^t  of  indorsement  of  a  negotiable  promissory  note  gives  no 
right  of  action  nor  entitles  the  holder  to  recover  against  the  in- 
dorser. Without  resorting  to  the  contract  of  the  indorser^ 
which  the  law  implieSi  the  indorsement  of  such  a  note  is 
nothing  but  an  order  upon  the  maker  to  pay  its  contents  to 
the  lawful  holder.  Such  a  note>  although  indorsed,  contpdns 
.no  promise  to  pay,  on  the  part  of  the  person  indorsing  it.  His 
contract  is  conditional,  not  absolute,  and  depends  on  lacts  out- 
side of  the  written  instrument.  He  promises  to  pay  only  on 
condition  that  the  holder  shall  present  the  note  for  payment, 
and,  if  payment  is  refused,  notice  shall  be  given  to  him  at  the 
time  and  in  the  manner  required  by  law.  This  demand  of 
payment  and  notice  of  dishonor,  or  fiacts  by  which  they  are 
excused,  must  be  proved  on  the  trial,  to  establish  his  liability, 
and  facts  thus  necessary  to  be  proved,  as  they  constitute  in  purt 
the  cause  of  action,  must  be  averred  in  the  complaint. 

The  complaint,  therefore,  as  against  the  appellant  Oandall, 
was  insufBcient  and  bad  on  demurrer,  unless  the  requirements 
of  section  142  are  dispensed  with  by  another  section  of  the  Gode 
of  Procedure. 

It  is  provided  in  section  162,  chapter  5,  of  the  Gode,  entitled 
^Qeneral  rules  of  pleading,'' that  ^^in  an  action  ordeltose, 
founded  upon  an  instrument  for  the  payment  of  money  only, 
it  shall  be  sufficient  for  the  party  to  give  a  copy  of  the  instru- 
ment, and  to  state  that  there  is  due  to  him  thereon  from  the 
adverse  party,  a  specified  sum  which  he  claims.''  The  precise 
intention  of  the  legislature,  or  the  framers  of  the  Code,  in  this 
provision^  is  not  clear,  bat  certainly  it  was  not  meant  that  a 
complaint  should  be  good,  that  merely  set  forth  a  copy  of  the 
instrument^  with  a  statement  that  there  was  due  to  the  plaintiff 
thereon,  from  the  person  named  as  a  defendant,  a  specific  sum^ 
without  averring  tiiat  the  defendant  executed  or  delivered  tiie 
instrument,  or  that  it  belonged  to  the  plaintiff,  or  in  any  way 
averring  the  defendant's  liability  or  the  plaintiff's  title.  Such 
a  mode  of  pleading  would  be  so  loose,  vague  and  indefinite,  that 
it  is  not  to  be  assumed  that  the  legislature  intended  to  sanction 
it  Thifl^  however,  would  follow  if  the  clause  is  not  to  be  read 
in  connection  with  section  143,  but  construed  alone  and  ttriettjf. 
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How  are  issues  to  be  formed  nnder  such  a  complaint,  or  one 
dispensing  with  the  requirements  of  section  143  ?  Take  the 
present  case.  The  instrument  is  a  promissory  note ;  three 
parties  are  impleaded  as  defendants ;  a  copy  of  the  instrument 
is  given,  accompanied  by  a  statement  that  there  is  due  thereon^ 
fh)m  the  persons  named  as  defendants,  a  specified  sum  which 
the  plaintiff  claims,  and  there  is  nothing  more.  The  defend- 
ants may  interpose  by  answer  a  denial,  but  what  issue  or  issues 
will  be  thereby  fhuned  ?  There  is  but  a  single  fact  alleged,  and 
that  in  the  most  general  form,  upon  which  an  issue  can  be 
taken,  viz :  that  there  is  due  firom  the  defendants  to  the  plain- 
tiffs, upon  the  instrument,  the  sum  named.  Would  denying 
this  put  in  issue  the  making  of  the  note  by  Burdick  & 
Finn  as  copartners,  and  the  plaintiff's  title  to  it  ?  Manifestly 
not.  Nor  did  the  pleader  in  this  case  so  understand  it.  It  is 
averred  that  Burdick  &  Finn  made  the  notes  as  copartners,  a 
copy  of  which  is  set  out ;  that  the  defendant  Gkindall  indorsed 
it,  and  that  the  plaintiffs  are  the  owners  and  holders ;  all  of 
which  was  unnecessary  if  the  provisions  of  section  142  are  dis- 
pensed with  by  section  162,  where  the  '^  action  is  founded  up- 
on an  instrument  for  the  payment  of  money  only.**  Although 
the  intended  purpose  of  the  last  clause  of  section  162  is  not 
clear,  I  am  inclined  to  the  opinion  that  it  was  meant  that 
where  the  action  or  defense  was  founded  upon  an  instrument 
for  the  payment  of  money  only,  instead  of  setting  forth  the  in- 
strument according  to  its  legal  effect  in  the  body  of  the  com- 
plaint or  answer,  it  should  be  sufficient  for  the  party  to  give  a 
copy  of  it  Be  this,  however,  as  it  may,  it  is  too  improbable  to 
suppose  that  it  was  intended,  in  any  class  of  actions,  that  a 
complaint  should  be  good,  that  did  not,  upon  its  face,— either  by 
direct  averment,  or  by  giving  a  copy  of  the  instrument  upon 
which  the  action  was  founded,  with  allegations  connecting  the 
parties  with  it, — show  a  cause  of  action ;  or  which  did  not  oon* 
tain  material  allegations  to  that  end,  on  which  issue  might  be 
taken,  or  on  which,  if  issue  was  not  taken,  judgment  would  le- 
gally pass  against  the  impleaded  parties  by  default  In  this  case 
the  instrument  (a  copy  of  which  is  given)  purports  to  be  fiur 
the  payment  of  money ;  but  without  the  averment  that  it  was 
made  by  Burdick  &  Finn,  named  as  defendants,  as  copartnexSt 
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and  unless  plaintifBi'  title  to  it  appears  in  some  way  (neither  of 
which  facts  is  to  be  implied  from  the  instmment  itself)  there 
would  be  no  statement  of  a  cause  of  action  by  the  plaintiff 
against  them.  There  is  certainly  no  cause  of  action  shown, 
where  the  facts  upon  which  a  plaintiff  grounds  his  right  to  re- 
cover against  a  party,  whom  he  may  choose  to  implead  as  a 
defendant,  do  not  affirmatively,  or  by  implication,  api)ear  up- 
on the  face  of  the  pleadings. 

Beyond  question,  the  complaint  we  are  considering  was  suffi- 
cient against  the  defendants,  Burdick  &  Finn.  Their  liability 
and  the  plaintiff's  title  appear  affirmatively  or  by  implication 
in  the  pleading.  It  is  alleged  that  as  copartners  they  made  a 
certain  promissory  note,  of  which  a  copy  is  given,  instead  of 
stating  the  legal  effect  of  the  instrument ;  and  that  the  plain- 
tifis  are  the  owners  and  holders  thereof,  and  that  the  whole 
amount  is  due.  Nothing  more  was  required.  The  instrument 
itself  declares  the  liability  of  its  makers.  It  contains  an  abso- 
lute promise  of  the  makers  to  pay  a  sum  of  money,  to  its  lawful 
holder,  at  the  time  specified.  There  are  no  conditions  to  the 
promise.  The  instrument  is  evidence  of  the  amount  of  the 
debt,  and  the  effiuxion  of  time  by  its  terms  fixes  their  liability. 
If  the  plainiffs  have  title  to  the  note  at  its  maturity,  they  are 
the  parties  to  whom  the  obligation  of  absolute  payment  is  due. 
By  proof  on  the  trial  of  the  making  of  the  note  by  the  firm,  and 
the  plaintiff's  title  to  it,  their  right  to  recover  as  against  the 
makers  is  established.  But  it  is  not  so  as  against  the  defend- 
ant  QandalL  Alleging  and  proving  simply  that  he  indorsed  a 
note  payable  to  his  order  would  create  no  liability  on  his  part 
to  the  holder.  The  law  implies  no  contract  to  pay  absolutely 
from  the  mere  indorsement  of  a  negotiable  promissory  note. 
Gandall's  indorsement  is  averred  in  this  complaint,  and  nothing 
more  affecting  him.  If  this  fact  had  been  put  in  issue  and 
proved  on  the  trial,  the  plaintiffs  would  not  have  been  entitled 
to  recover  against  him.  His  promise  is  conditional,  and  his 
liability  depends  upon  tgucta  outside  of  the  instrument  on 
which  his  indorsement  is  made.  An  action  as  against  him  is 
founded  on  something  more  than  an  instrument  for  the  pay- 
ment of  money  only,  even  though  it  should  be  considered  that 
section  162  of  the  Gode  would  embrace  the  case  of  the  makers 
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of  a  promissoiy  note,  whose  pFomise  is  contained  in  the  con- 
tract evidenced  by  the  instrument  itaelfl  Pajment  of  the  note 
mnst  be  first  properly  demanded  of  the  makers,  and  due  notice 
given  to  the  indorser  before  any  legal  liability  attaches  to  the 
latter.  A  complaint  that  does  not  aver  facts,  entitling  the 
plaintiff  to  recover  against  a  party,  which  do  not  appear  in  the 
instrument  set  forth,  nor  are  to  be  implied  therefrom,  must  be 
defective.  If  it  be  necessary  as  against  an  indorser  (which  it 
unquestionably  is)  to  establish  his  liability,  to  prove  a  demand 
of  payment  and  notice  of  dishonor  of  the  note,  it  is  incumbent 
upon  the  pleader  to  state  these  facts,  otherwise  the  cause  of 
action  is  defectively  stated. 

Whatever,  therefore,  may  have  been  the  legislative  purpose 
in  the  enactment  of  section  162,  it  was  not  intended  to  include 
the  ease  of  a  party  whose  liability  was  not  absolutely  fixed  by 
and  expressed  in  the  instrument^  but  depended  for  its  ever  at- 
taching on  conditions  precedent  Nor  do  I  think  in  any  case, 
even  in  that  of  the  makers  of  a  promissory  note,  the  effect  of 
the  section  is  to  dispense  with  the  requirements  of  section  142. 
A  complaint  that  did  not  aver  the  making  of  a  promissoiy 
note,  of  which  a  copy  was  given,  by  the  persons  sought  to  be 
charged  as  makers,  nor  show  that  the  plaintiff  was  the  owner 
and  holder,  would  in  my  judgment  be  bad  on  demurrer.  If 
this  were  not  so,  the  system  of  pleading  inaugurated  by  this 
Code  would  be  immeasurably  more  vague  and  indefinite  than 
that  which  it  assumed  to* supplant 

The  judgment  should  be  reversed* 

• 

A  majority  of  the  judges  concurred  for  reversaL 

Inorahaic,  J.,  delivered  a  dissenting  opinion,  relying  on 
Eeteltas  v.  Myers,  19  J\r.  V.  231 ;  and  Prindle  v.  Oarruthers,  15 
Id.  425,  as  sustaining  the  complaint 

Judgment  reversed,  and  judgment  for  defendant,  with  leave 
to  plaintiff  to  amend  on  payment  of  the  costs  of  tihe  raponenn 
court  and  of  this  court 
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OONOVBB  V.  HOFFMAN. 

June,  1888. 

Afflnnlng  1  Botw.  S14. 

A  power  of  pale  in  a  will  is  not  roToked  by  a  different  diipodtion  of  the 
estate,  made  hj  a  oodidl,  onleu  there  la  some  inconaiatencjr  between 
the  exercise  of  the  power,  and  some  part  of  the  codicil.* 

Gostayas  A.  and  John  J.  Gonoyer  brought  this  action  in  the 
New  York  superior  court  against  Ann  G.  HofRoian,  to  haye  a 
contract  for  the  purchase  of  land  in  New  York  specifically 
performed  by  defendant 

Defendant  refused  to  accept  a  conyeyance  on  the  ground  that 
the  executors  of  James  B.  Smith  (who  conyeyed  to  one  Dyson, 
under  whom  plaintiff  claimed  title)  had  not  power  to  conyey. 
The  testator's  will  gaye  a  power  of  sale,  but  defendant  objected 
that  it  was  reyoked  by  a  codicil. 

The  will  authorized  the  executors  to  sell  the  whole  or  any 
part  of  the  estate,  real  and  personal,  of  the  testator,  and  to  ex- 
ecute good  and  sufficient  conyeyances  thereof;  and  directed 
the  payment,  out  of  the  proceeds  of  the  estafce,  of  the  testator's 
debts,  funeral  charges  and  expenses ;  and  that  the  residue  of 
the  estate  (unless  the  same  or  any  part  thereof  should  be  dis- 
posed of  by  codicil),  be  distributed  according  to  law,  as  in  a 
case  of  intestacy. 

The  codicil,  in  the  first  clause,  ratified  and  confirmed  the 
will,  except  so  £Eur  as  any  part  of  it  might  be  reyoked  or  altered 
by  the  codicil ;  and,  in  addition  to  the  powers  granted  to  the 
executors  in  relation  to  the  estate,  authorized  them  to  lease  the 
estate  or  any  part  of  it»  except  such  as  should  otherwise  be  dis* 
posed  of,  in  their  discretion  and  as  they  should  find  the  situa- 
tion of  the  testator's  affairs  to  require.  Si>ecific  dispositions 
were  then  made  of  portions  of  the  estate^  after  which,  by  the 
twelfth  clause,  ^  all  the  rest,  residue  and  remainder  of  the  estate 
of  eyery  Idnd,^  was  giyan  to  the  executors,  in  trusty  that  the 
remainder  should  be  equally  diyided  to  and  among  the  Ibur 

•  In  gkinner  «.  Qnin,  48  if.  F.  90 ;  xereniBg  40  A««.  laa. 
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children  of  the  testator,  share  and  share  alike,  and  to  their  re- 
spective heirs.  It  was  then  expressed  to  be  the  testator's  will, 
that  the  sum  of  one  thousand  five  hundred  dollars  should  be  set 
apart  by  the  executors  for  the  support  and  education  of  a  son 
and  daughter,  until  they  arrived  at  twenty-one,  and  if  that  sum 
should  not  be  suflScient^  a  further  sum  from  their  respective 
shares  of  the  estate,  as  should  be  necessary ;  that  the  son  should 
not  come  to  the  frill  possession  and  enjoyment  of  his  portion 
until  twenty-five ;  nor  should  he  have  the  power  to  promise, 
pledge,  mortgage,  or  dispose  of  any  part  of  it  before  that  time, 
but  should  be  entitled  to  receive  the  income  between  twenty- 
one  and  twenty-five. 

It  was  then  directed  that  the  three  daughters  at  twenty-one 
should  have  the  privilege  of  expending  and  appropriating,  with 
the  consent  of  the  executors,  one-third  of  their  portions,  that 
the  remaining  two-thirds  should  be  held  separate,  free  from 
the  control  and  debts  of  their  husbands ;  giving,  however,  on 
the  death  of  the  wives,  the  income  of  the  reserved  portions  to 
the  husbands  during  life;  and,  after  death,  to  the  children  of 
the  daughters ;  and  if  either  of  the  daughters  should  die  with- 
out lawful  issue,  or  having  issue  which  should  not  attaia 
twenty-one,  and  without  issue,  then  the  share  of  said  daughter 
after  the  death  of  her  husband,  or  if  no  husband  living  at  her 
death,  should  go  to  the  testator's  other  children,  share  and 
share  alike,  such  issue  to  take  the  portion  that  would  have  be- 
longed to  his,  her,  or  their  father  or  mother. 

77ie  superior  court  held  that  defendant  was  bound  to  aooept 
the  title  (reported  in  1  Bosw.  214) ;  and  she  appealed. 

William  Curtis  Noyes,  for  defendant,  appellant  ;—Oited 
Arnold  v.  Gilbert,  5  Barb.  190;  and  insisted  that  the  codicil 
revoked  the  discretionary  power  of  sale  given  to  the  executors. 

Edwards  PierrqHmi,  for  plaintifils,  respondents ;— Cited  West- 
cott  t;.  Gady,  5  Johns.  Ch.  334;  Willett  v.  Sandfin^l  Vss.  18G; 
Hone  V.  Van  Schaick,  3  Barb.  Oh.  488;  WiUiamsonBx.  8; 
Kane  v.  Astor,  5  Sandf.  467;  Bradhnrst  v.Bradhunt^  1  Paige, 
331 ;  Govenhoven  v.  Shuler,  2  Id.  122 ;  BaUibone  v.  Bycknuui, 
3  /d:  9;  Grosby  v.  Wendell,  6  Id.  548;  Van  Yeohiai  v.  Van 
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Yeghten,  8  Id.  104 ;  Bogert  v.  Hertell,  4  Hill,  492 ;  Gk)tt  r. 
Cook,  7  Paige,  621 ;  Bunce  v.  Vander  Grift,  8  Id.  37;  Lorillard 
t;.  Coster,  5  Id.  172 ;  Hawley  r.  James,  Id.  318 ;  Haztan  v.  Corse, 
2  ^ari.  C%.  506 ;  Smith  v.  Eeamej,  Id.  533 ;  Arnold  r.  Gilbert, 
5  Barb.  190 ;  Vail  v.  Vail,  7  /A  226 ;  Burrill  v.  Sheil,  2  Ji. 
457 ;  2  Story  Eg.  Jur.  §  1131,  &c ;  Kane  v.  (}ott,  24  Wend. 
641 ;  Bench  v.  Byles,  4  ifae?.  187 ;  Martin  v.  Sherman,  2  Sandf. 
Ch.  341 ;  Marsh  v.  Wheeler,  2  ^^i9.  156;  Drake  v.  Pell,  3  7(2. 
261 ;  Bradley  v.  Amidon,  10  Paige,  235 ;  4  Kent  Ctm.  597,  and 
notes ;  Sweet  v.  Chase,  2  N.  Y.  (2  Cbi^w/.)  73 ;  De  Kay  v. 
Irving,  9  Paige,  521 ;  Parks  v.  Parks,  /d  107 ;  5  Den.  64a 

By  thb  Coubt.— T.  B.  Stboitg,  3.  [After  stating  the 
&ct8.] — ^The  point  made  by  the  appellants  is,  that  the  codicil 
was  a  reyocation  of  the  discretionary  power  of  sale  confirmed 
by  the  will,  but  I  am  satisfied  the  position  cannot  be  main- 
tained. The  codicil  contained  nothing  manifesting  an  inten- 
tion to  revoke  or  qualify  the  power  of  sale  in  the  original  will 
in  reference  to  ^  all  the  rest,  residue  and  remainder  of  the 
estate,'' in  the  twelfth  clause  of  the  codicil,  which  embraced  the 
premises  in  question.  That  clause  of  the  codicil  purported 
limply  to  provide  how  and  for  whose  benefit  the  residuary 
estate  should  be  disposed  of,  in  whatever  form  it  might  be 
when  the  division  by  the  executors  was  to  be  made,  whether 
real  or  personal,  or  part  real  and  part  personal 

Every  port  of  it  was  entirely  consistent  with  the  power  of  sale 
to  the  executors,  and  might  be  fully  executed,  whether  or  not 
the  power  of  sale  should  be  exercised. 

It  was  at  least  necessary,  in  order  to  nullify  the  power  of 
sale  as  to  the  land  contracted  to  be  purchased  by  the  defendant, 
that  there  should  be  an  inconsistency  between  the  exercise  of 
the  power  and  some  part  of  the  codicil ;  if  it  might  stand  and 
the  codicil  have  ftill  operation,  it  remained  in  force. 

The  continuance  of  that  power  obviously  was  important  in 
lefinence  to  the  payment  of  debts  and  legacies,  and  carrying  out 
the  design  of  other  parts  of  the  oodicil ;  and  viewing  the  whole 
mstmment,  I  think  it  clear  that  was  intended  by  the  testator. 

There  being  no  other  questions  in  the  case,  the  judgment 
must  be  affirmed. 
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COOK  V.  THE  NEW  YORK  CENTEAL  RAILBOAD 

COMPANY, 

September,  1807. 

To  JoBtifT'  a  nonsoit  in  an  action  for  damages  eanaed  hj  negligence, 
either  tlie  queetion  whether  def endanta  were  goiltj  of  negligence,  or 
the  question  whether  the  ix^jored  person  was  free  from  negligence* 
most  be  answez«d,  bj  the  evidence,  against  the  plaintiff,  so  dearl j  that 
there  is  no  room  for  doubt.  All  disputed  facts  must  be  conceded  to 
the  plaintiff;  and  the  court  of  appeals  will  not  sustain  such  a  nonsuit 
on  the  ground  that  eridence  in  favor  of  the  plidntiff,  which  would  have 
justified  a  verdict,  was  outweighed  bj  conflicting  evidence.* 

It  is  well  settled  that  a  railroad  companj  is  bound  to  manage  their  toad 
and  machinery  with  the  utmost  care  and  vigilance  ;f  and  that  the 
freedom  from  negligence  which  is  required  of  a  plaintiff  involves  only 
that  ordinary  prudence  and  attention  which  sensible  men  are  accus- 
tomed to  give  in  simUar  ca8es4 

Anna  M.  Cook,  as  administratrix,  ftc,  of  her  deceased  hus- 
band, John  F.  Cook,  sued  defendants  in  the  supreme  ooort,  under 
the  statute,  to  recover  damages,  resulting  firom  defendant's  neg- 
ligently running  their  engine  against  the  deoedenf  s  wagon  afc 
a  crossing  at  the  comer  of  Hamburg  and  Carrol-streets,  in  the 

^ • 

*  See  Scofield  e.  Hemandes,  47  if.  F.  818 ;  Hackford  e.  N.  T.  Central 
B.  R.  Co.«  18  Ath,  Pr.N.  8. 16 ;  Luut  e.  BaUwa/  Co.,  1  Law  Sep.  Q.  B. 
277 ;  Beebee  e.  Railway  Co.,  18  Com,  B,  iT.  i9.  584 ;  Stuplej  e.  RaUway 
Co.,  1  Law  Bep.  Ex,  21;  Stublejr  e.  Railway  Co.,  1  Lcvw  Bep. 
18;  Hegan  v.  Eighthave.  R.  R.  Co.,  16  il^.  T.  888;  Enist  e.  Hudson  R. 
R.  R.  Co.,  85  7(2.  88 ;  McGrath  e.  Hudson  R.  R.  R.  Co.,  82  Bar6. 117; 
Malloy  e.  K.  T.  Central  R.  R.  Co.,  66  Id.  184;  Mulhado  «.  Brooklyn 
aty  R.  R.  Co.,  80  If.  T.  878;  Brown  «.  N.  Y.  Central  R.  B.  Ooi« 
84  7(1.  404;  Creed  e.  Hartman,  22  7(1.  692;  Keller  e.  N.  Y.  Central  B.  B. 
Co., 24 Bow.  Pr.  177;  Hents  e.  SecomUve.  R.  R.  Ca, 2  BM.  857;  and 
affirmed  in  court  of  appeals,  and  reported  in  this  series ;  Ireland  «.  0.  & 
ft  S.  Plank  R.  Co.,  18  if.  F.  688 ;  Bemhard  t.  Bens,  ft  8ar.  B.  B.  Cbi« 
p.  181  of  this  vol. 

t  Compare  CaldweU  e.  N.  J.  Steamboat  Ca,  47  N.  T.  282»  aad 
dted;  McPaddene.  N.  Y.  Central  B.  B.  Co^  44  i<i.  478;  Tinaeye. 
ft  Alb.  R.  R.  Co.,  62  Ba/rb.  218 ;  Beisi«|;el  e.  N.  T.  Central  B.  B.  Gbi.40 
N.  T.  0,  dissenting  opinion  of  Masok,  J. 

I  Compare  Bemhard  e.  Bens,  ft  Saratoga  B.  B.  Co.,  p.  ISl  of  Hhki  imL* 
and  cases  cited. 
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cityofBnflida  Thedec^entandafbllowkbotetweretefturnm 
in  a  wagon  according  to  his  usage  flrom  his  work  to  his  home, 
about  three  miks  distant,  his  route  leading  him  throtigh  Ham- 
burg-street and  across  the  track  of  the  raihroad,  which  passed 
diagonally  through  the  junction  of  Hamburg  and  Carrol- 
streets.  The  defendant's  train,  at  the  time  of  the  accident,  was 
backing  in,  and  there  was  a  good  deal  of  noise  and  confusion  at 
the  place  and  a  great  many  people  around  there. 

The  only  question  raised  by  this  appeal  was,  whether  upon 
the  eridence  (the  material  parts  of  Which  are  stated  in  ^e  opin- 
ion), the  judge  was  justified  in  nonsuiting  the  plaintiff  at  the 
trial 

The  supreme  court y  at  general  term  held,  that  whatever  may 
have  been  the  former  rule,  it  must  be  deemed  now  well  estab- 
lished, that  the  judge,  upon  the  close  of  the  eyidence,  may 
and  ought  to  nonsuit  the  plaintiff,  or  direct  a  yerdict  against 
him,  whenever  satisfied  that  a  verdict  in  his  favor  would  be  so 
clearly  against  the  evidence  that  it  could  not  be  permitted  to 
stand ;  and  that  the  judge  did  not  err  in  the  application  of 
this  rule  in  the  present  case.  They  accordingly  affirmed  the 
nonsuit    Plaintiff  appealed. 

John  C.  Strong^  for  plaintiff  appellant 
Am  p.  Laninffj  for  defendants,  respondenta 

Hmsrr,  J.r— Two  questi<ms  were  preeented  upon  this  trial : 
Vint,  were  the  defendants  guilty  of  negligence  on  the  occa- 
sion in  question ;  secondly,  was  the  deceased  finee  from  negli* 
genoe.  To  justify  a  nonsuit,  one  of  these  questions  must  be 
held  against  the  plaintiff,  and  so  clearly  that  there  is  no  room 
for  doubt  On  a  question  for  nonsuit,  all  disputed  ftcts  are  to 
be  decided  in  favor  of  (he  plaintiff,  and  all  presumptions  and 
inferences  which  he  had  a  right  to  ask  iVom  the  jury  are  to  bo 
conceded  to  him.  As  we  have  frequently  and  leoenlly  hdi^ 
we  do  not  weigh  or  measure  the  evidence.  That  is  the  proriaco 
of  the  jury.  If  there  is  evidence  in  £ivor  of  the  plaintiSTs  cliiili^ 
on  which  the  jury  would  have  been  justified  in  giving  her  a 

verdict,  it  is  not  for  the  oourt  to  say  whether  it  has  been  oveis 

28 
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balanced  or  outweighed  by  the  conflicting  testimony.    Solmes 
r.  Rutgers  Fire  Ins.  Go.^^  and  ndlroad  cases  cited,  posL 

It  appeared  in  eridence  that  the  train  approached  the  crossing 
in  question  by  a  curve,  and  that  tiie  view,  in  the  direction  from 
which  it  came,  was  cut  off  by  houses  and  by  a  high  fence.  It 
appeared  that  the  deceased  and  his  companion,  who  is  now  also 
dead,  were  soW,  steady  men,  and  that  they  were  sober  on  the 
evening  in  question.  They  approached  the  crossing  slowly,  in 
the  dusk  of  the  evening ;  and,  as  it  appeared  by  the  evidence 
of  five  witnesses,  there  was  no  flag-man  visible  at  the  station^ 
and  no  warning  was  given  that  it  was  not  safe  to  cross,  although 
a  flag-man  was  regularly  stationed  at  that  point,  for  the  pur- 
pose of  preventing  the  passage  when  it  was  unsafe  to  cross.  It 
appeared  by  the  evidence  of  four  witnesses  that  no  bell  was  rung 
upon  the  approaching  train,  and  that  no  whistle  was  sounded 
from  it,  until  the  collision  took  place.  An  ordinance  of  the  city 
of  Buffalo  was  introduced  in  evidence,  by  which  trains  were 
prohibited  from  passing  this  point  at  a  rate  of  speed  greater 
than  that  of  six  miles  per  hour.  It  was  proved  by  sevend  wit- 
nesses that  this  train  was  crossing  at  a  rate  of  speed  equal  to 
eight  or  ten  miles  per  hour. 

The  defendants,  on  the  other  hand,  proved  by  the  fireman  of 
the  train  that  the  train  was  crossing  at  a  speed  not  exceeding 
five  miles  per  hour,  that  the  whistle  was  blown  twice,  and  that 
the  bell  was  rung  as  they  crossed  the  street  He  further  testi- 
fied that  Scanlin  was  the  regular  fiag-man  at  this  point,  but  that 
on  this  occasion  one  Sullivan  stood  near  the  track,  and  about 
ten  or  twelve  feet  from  the  shanty,  on  Hamburg-street  An- 
other fireman  testified  to  the  saine  facts,  except  that  he  testi- 
fied that  he  did  not  see  a  flag-man  there ;  that  he  did  see  a 
cripple  there,  but  that  he  did  not  know  Sullivan.  The  first  of 
these  fireman  stated  that  he  remembered  that  they  rang  the 
bell  at  the  crossing,  because  they  always  did  ring  the  bell  at 
such  a  crossing.  The  other  testified  that  he  fixed  the  rate  of 
speed,  at  which  they  crossed,  from  the  fiict  that  they  always 
came  slowly  around  the  curve,  and  he  fixed  it  on  this  occasion 
from  that  usual  way. 

*  Reported  in  this  series. 
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The  condnctoF  was  also  sworn,  and  lie  testified  that  he  dis- 
coTered  the  wagon  on  the  track,  and  whistled  or  signalled  to 
brake  down.  ''The  man  was  stopped  there,  bnt  he  started 
again^  and  I  immediately  hallooed  to  him  to  hold  on,  and  then 
I  ran  to  the  second  car,  and  I  had  not  more  than  got  there 
than  they  blew  the  second  whistle.  •  •  •  The  men  came  to 
a  full  stop  when  they  saw  the  train,  but  they  jerked  the  line 
again  and  started ;  and  as  quick  as  I  saw  them  I  hallooed,  be- 
cause I  saw  they  could  not  cross  safely ;  I  hallooed  to  them  to 
hold  on,  and  gaye  a  signal  to  brake  and  stop  the  engine.  With 
reference  to  Hamburg-street,  the  men  were  in  the  middle  of  the 
road ;  I  think  the  forepart  of  the  horse  was  pretty  near  on  the 
southern  part  of  the  track ;  .  »  •  .  the  cars  are  thirty  feet 
in  length.''  On  his  cross-examination  he  said :  '^  When  I  first 
saw  them  they  were  driving  on  the  track,  and  had  stopped ;  I 
was  within  four  cars  lengOi  of  Hamburg-street;  when  I  first 
saw  them  they  were  driying  up  to  the  track,  and  I  told  them 
to  stop ;  ....  I  was  four  cars  length  from  them ;  they 
stopped  on  the  south  track ;  the  wagon  was  in  the  center  of  that 
track  when  I  first  noticed  them." 

Daniel  Sulliyan  testified  that  Scanlin  was  the  flag-man  at 
this  point,  and  that  at  his  request  he  held  his  flag  for  him, 
when  he  went  to  his  supper,  on  the  occasion  in  question.  That 
he  saw  the  horse  and  wagon  coming  up  the  street,  and  saw  the 
train  approaching,  and  waved  his  flag  under  the  horse's  nose ; 
stopped  the  wagon  for  about  two  minutes ;  that  the  man  said 
the  horse  should  go  through,  whipped  him  up,  and  he  went  on 
to  the  track.  Thomas  Smith  and  Bosina  Smith  corroborated 
Sulliyan  in  the  most  important  portions  of  his  testimony.  Other 
witnesses  were  called  to  discredit  Sullivan's  evidence,  one  of 
whom  testified  that  Sulliyan  had  said  to  her  that  he  knew  noth- 
hig  about  the  accident,  that  he  was  in  the  shanty,  and  that  he 
knew.nothing  about  it. 

The  rule  is  quite  settled,  that  in  the  management  of  their 
load  and  machinery,  a  railroad  corporation  is  bound  to  use  the 
utmost  care  and  vigilance  to  avoid  the  dangers  attending  a  ccJ- 
Mon.  It  is  equally  well  settled  that  the  freedom  finom 
negligence  which  is  required  of  a  plaintiff,  involves  only  that 
ordmary  prudence  and  attention  which  sensible  men  are  ao- 
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ooBtomed  to  give  in  similar  cases.  Perfect  ccHnposnre  in  clanger, 
entire  self-possession,  and  an  accurate  decision  upon  tiie  wisest 
course  to  be  adopted  in  the  emergency,  are  not  required.  The 
recent  elaborate  discussions  in  Ernst  r.  Hudson  Biyer  B.  &  Co, 
35  JV:  F.  9;  Beisiegel  v.  N.  Y.  Central  B.  &  Oo^  34  Id.  633; 
Hackay  v.  Same,  85  Id.  75 ;  Brown  v.  Same,  34  M  404^  405, 
render  it  unnecessary  to  examine  either  the  authorities  or  the 
principles  upon  which  this  case  should  be  decided.  TJp<A 
the  authority  of  these  cases,  the  questi<m8  upon  each  of  the 
points  should  haye  been  submitted  to  tiie  jury,  and  their 
decision  would  haye  been  condusiye.  Indeed,  upon  the  eyi- 
dence  of  the  defendant's  conductor  himself,  I  think  it  was  a 
case  for  the  jury.  It  was  for  them  to  decide  the  conflicting 
eyidence  before  them  as  to  the  defendant's  negligence.  It  was 
for  them  also  to  draw  the  conclusions  whether  the  plamtiff 
was  in  fault,  whether  and  how  he  could  haye  escaped  flie 
imminent  dangers  that  pressed  him,  and  whether  he  heard 
or  understood  the  directions  or  signals  that  were  giyea  to 
him. 

I  think  there  should  be  a  new  trial,  with  costs  to  abide  the 
eyent. 


Dayieb,  Oh.  J.,  and  Gbotbb,  J^  dissmted. 
All  the  other  judges  concurred* 


Judgment  reyersed  and  new  trial  ctderedy  ooiti  to  alride 
eyenti 


COOEIKGHAM  v.  LA8HSS. 

June,  18ML 


When  one  copartner  sells,  in  his  own  name,  paHastshlp  ptoparty,  wllli 
wananty,  to  one  who  does  not  know  that  it  is  not  his  in^yiteal  prapar 
tj,  an  action  maj  be  maintained  against  him,  for  a  teeaeh  of  the  vai>- 
imntj,  withont  joining  the  other  copartner. 

Geoige  F.  Oookingham  sued  Abraham  Lasher,  in  theaupveme 
court,  to  recoyer  damages  for  a  breach  of  a  oontmet  otwtnma^ 
ty,  upon  an  exchange  of  horses* 
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The  defendant  and  Daniel  0.  Deyo^  at  the  time  of  the  sale 
and  transfer  of  the  horses  to  the  plaintiff^  were  copartners  in 
the  business  of  baying,  trading  and  selling  horses,  and  were,  at 
the  time,  joint  owners  of  the  horses  sold  to  the  plaintiff  At  the 
time  of  the  transfer  and  sale,  the  plaintiff  had  no  knowledge  or 
notice  of  the  copartnership  between  the  defendant  and  Deyoe^ 
or  that  they  were  joint  owners  of  the  horses  sold  to  plaintiff 
Defendant  sold  them  in  his  own  name>  and  so  also  made  the 
warranty  of  soundness  alleged  in  the  complaint 

Among  other  defenses  pleaded  in  the  answer,  was  the  fact 
that  Deyoe  was  a  partner,  and  was  not  joined  as  a  defendant. 

The  referee  held  (on  the  authority  of  Clark  r.  Holmes,  8 
Johng.  148,)  that  the  action  would  lie  against  the  defendant 
without  joining  the  copartner. 

1%0  supreme  court  atBrmed  the  judgment,  and  held  that 
upon  the  elementary  principles  of  the  law  of  partnership  and 
of  agency,  as  defendant  did  not  disclose  to  plaintiff  that  he  was 
acting  for  his  firm  or  for  any  other  person  than  himself,  but  made 
the  contract  in  his  own  name,  he  could  not  turn  the  plain- 
tiff over  to  a  litigation  with  a  stranger  to  the  contrast,  simply 
because  the  latter  had  an  interest  in  the  property  sold.  The 
defendant  appealed  to  this  court. 


2>.  K.  Olnejf,  for  defendant,  appellant; — Cited  Wooster  v. 
Chamberlin,  28  Barb.  602 ;  Sweet  v.  Tuttle,  14  If.  Y.  (4 
jTam.)  465;  Gardner  v.  Clark,  21 N.  T.  399;  Lee  i;.  WUkes,  27 
How.  Pr.  836;  Bridge  v.  Payson,  5  Sandf.  210;  Code,  §§  119, 
147, 160;  distinguishing  Churk  i;.  Holmes,  3  Johns.  148;  and 
Insisted  that  the  principle,  conceded  to  be  ^jpUcable  in  cases  of 
agency,  was  not  applicable  to  cases  of  partnership. 

Amasa  J.  Parker,  for  plaintiff,  respondent; — Cited  Clark  «. 
Holmes,  3  Johns.  148;  Hurlbut  v.  Post,  1  Bosw.  28;  N.  Y.  Dry 
Dock  Co.  1^.  Treadwell,  19  Wend.  525 ;  Clarkson  v.  Carter,  8 
Cow.  84 ;  Clark  t;. Miller,  4  Wend.  628;  MitcheU  t;.DaU,2 Harr. 
d  G.  159-171. 

By  ths  Coubx^— >Wbiqhi  J. — ^The  sole  point  is  whether  the 
action  is  maintainable  against  the  defendant  Lasher  alone,  or 
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whether  the  plaintiff  can  only  recover  in  a  suit  against  Lashet 
and  Deyoe. 

I  am  clearly  of  the  opinion  that  the  action  was  properly 
brought  against  Lasher  individually.  He  alone  made  the  con- 
tract The  plaintiff  was  not  informed,  and  did  not  know  that 
Deyoe  had  any  interest  in  the  horses.  It  was  intended  to 
be  a  contract  between  the  plaintiff  and  Lasher  only,  and  the 
warranty  was  made  by  Lasher  personally.  This  the  referee  has 
found. 

The  defendant  having  made  the  contract  in  his  own  name, 
and  not  in  that  of  himself  and  copartner,  he  cannot  turn  the 
plaintiff  over  to  a  litigation  with  a  stranger,  simply  because  the 
latter  had  an  interest  in  the  property  sold.  He  cannot  evade 
his  personal  liability  to  the  plaintiff,  nor  compel  him  to  bring 
in  another  person  to  divide  the  responsibility  with  him ;  be- 
cause the  plaintiff  contracted  with  him  alone,  and  not  with  him 
as  the  agent  of  a  copartnership  of  which  he  was  one  of  the 
members. 

The  non-joinder  of  a  dormant  partner  as  a  co-defendant,  can- 
not even  be  pleaded  in  abatement,  when  the  plaintiff  had  no 
means  of  knowing  of  the  partnership.  If,  at  the  time  of  the 
contract,  the  creditor  knows  that  his  debtor  has  a  dormant  part- 
ner, he  should  regularly  make  the  latter  a  codefendant;  but  if 
he  does  not,  and  tiie  non-joinder  is  objected  to,  it  will  be  left 
with  the  jury  to  say  with  what  parties  the  contract  was  in- 
tended to  be  made.  Collyer  on  Partnership,  §  719,  and  cases 
cited  in  the  notes.  In  this  case,  as  has  been  stated,  the  ref- 
eree has  expressly  found  that  the  contract  of  warranty  was 
intended  to  be  made  between  the  plaintiff  and  the  defond* 
ani 

The  judgment  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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COONS  V.  CHAMBERS. 

December,  1854. 

The  question  which  of  two  iDstraxnents,  on  the  same  sabject,  bat  not  re- 
ferring to  each  other,  one  being  nndated,  was  first  executed,  in  a  ques- 
tion of  fact. 

A  written  contract  cannot  be  varied  hj  proof  of  a  letter  from  one  party 
to  the  other,  of  a  prior  date. 

Matthias  P.  Coons  brought  this  action  in  the  snpreme  court 
against  Matthew  Chambers^  to  recoyer  damages  for  an  alleged 
breach  of  a  contract^  to  pay  for  services  and  advances,  &c.,  in 
buildings  and  for  the  sale  of  certain  patent  rights  and  machines. 
Upon  the  trial  before  a  referee,  plaintiff  produced  in  evidence 
a  written  contract  between  the  parties,  dated  November  30, 
1849,  to  which  was  appended  a  supplemental  provision  without 
date.  He  also  produced  a  letter  of  defendant  to  plaintiff 
dated  October  19, 1849,  which  was  received  by  the  referee,  un- 
der objection  by  defendant's  counsel,  that  it  was  inadmissible, 
being  of  a  date  prior  to  the  contract  Defendants  put  in  evi- 
dence a  receipt  of  plaintiff,  dated  January  17, 1850,  for  twenty- 
five  dollars,  and  containing  an  agreement  as  to  future  pay- 
ments— ^which  defendant  claimed  as  forming  part  of  the  whole 
agreement  between  the  parties.  The  referee  reported  in  favor 
of  plaintiff  for  the  amount  advanced  by  him  towards  the  build- 
ing of  the  machines,  and  also  the  balance  of  purchase  money 
for  interest  in  the  patent  due  to  plaintiff;  and  judgment  was 
perfected  accordingly. 

The  supreme  court,  at  general  term,  on  defendant's  appeal, 
affirmed  the  judgment,  on  the  ground  of  the  &ilure  of  defend- 
ant to  fulfill  his  contract  in  regard  to  the  payments  for  plain- 
tiff's work ;  whereby  plaintiff  was  prevented  from  finishing  the 
same  within  the  agreed  time.  Defendant  appealed  to  this 
court 

Loamis,  Tkayer  d  Smithy  for  defendant,  appellant — ^Full 
effect  must  be  given  to  the  contract  as  evidenced  by  the  three 
instrumentfif,  and  in  construction  must  be  so  read  as  to  give 
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effect  to  all  its  parts.  Cornell  v.  Todd,  2  Den.  130 ;  Goddington 
V.  Dayis,  3  Den.  16 ;  1  JV.  Y.  (1  flww/.)  186 ;  Eogers  v.  Knee- 
land,  10  Wend.  218 ;  13  Id.  114.  The  letter  introduced  by 
plaintiff  was  improperly  admitted.  People  v.  Wiley,  3  Hill, 
194,  214 ;  Worrall  v.  Parmelee,  1  N,  T.  (1  Coma.)  521 ;  Mar- 
quand  v.  Webb,  16  Johns.  90 ;  3  JV:  P.  (3  Cmsl.)  612. 

E.  Stow,  for  plaintiff,  Nflpondent, 

Oabdineb,  J. — ^This  action  was  npon  an  agreement  between 
these  parties  under  seal  The  subjects  of  it  were,  a  patent,  for 
the  territory  of  New  York,  for  the  making  imd  vending  of 
devators,  for  the  raising  of  muck,  mortar,  merchandise  and 
other  weights,  and  the  construction  of  these  miachines  by  the 
plaintiff  in  pursuance  of  the  specifications  of  the  pateni^  and 
with  such  improyementsas  might  be  suggested,  in  the  language 
of  the  agreement,  by  the  inyentiye  genius  of  the  jdaintifll  The 
main  controyersy  between  the  parties  relates  to  the  meaning 
and  true  construction  of  the  contract  between  them.  The  orig- 
inal agreement  was  dated  November  30,  1849,  and  was  ex- 
ecuted by  Goons  only.  ^In  connection  with  and  addition 
to^  this  con  tracts  as  the  instrument  recites,  another  writing 
was  indorsed  on  the  original  contract,  containing  proyisions 
different  from  it  in  reference  to  the  payment  of  the  expenses  to 
be  incurred  in  the  construction  of  the  machinefl^  which  was 
executed  by  both  parties,  but  not  under  seaL  Hie  defendant 
gate  iji  evidence  a  third  instrument,  ngned  and  sealed  by 
Ooons,  the  plaintiff,  bearing  date  January  17, 1850,  purporting 
to  be  a  receipt  of  *^  twenty-five  dollars,  part  of  fifty  dollars^ 
namedas  funds  which  were  to  have  been  paid,  on  or  before  De- 
cember 15,  laaf  The  receipt  contained  a  jHfovision  xxpon  ihe 
part  of  Goona^ ''  not  to  call  for  the  ranaining  twenty-five  dol- 
lars until  after  the  completion  of  two  of  said  machines  named 
in  the  annexed  article,  and  to  await  the  directions  of  Uie  de- 
fendant, as  to  the  third,  until  he  should  conclude  upon  the 
form.''  The  construction  of  those  various  instruments,  con- 
taining distinct  stipulations  in  reference  to  th^  sam<s  sabjeoty 
depends  essentially  upon  the  order  of  time  when  they  weie  ex* 
4mM^   JiUrthe  writing  indorsed  in  the  original  article  waii,  ai 
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tbe  plain  tiflF  i2i5iBt%  Buide  Bnbseqiieiit  to  January  1 7,  the  date 
of  ih»  reoeipty  it  would  annal  or  materially  modify  the  stipala- 
tion  of  that  instnunenl^  instead  of  being  oontrolled  by  thenu 
This  was  a  question  of  bet,  which  it  is  to  be  i^esumed  that  the 
referee  has  found  in  fliyor  of  the  plaintiff;  which  is  aooordingly 
approTed  by  the  supreme  courts  in  their  opinion,  and  with 
which  this  court  will  not  interfere.  If  the  assumption  is  well 
founded,  I  can  perceiye  no  objection  to  the  interpretation  which 
the  supreme  court  has  giren  to  the  contract^  as  a  whole. 

But  the  case  is  here  presented  on  a  bill  of  exceptionSy  and 
upon  the  hearing  before  the  referee,  the  phuntiff  offered  in  evi- 
dence a  letter  flrom  the  defendant  to  the  plaintiff,  dated  October 
19, 1849,  some  time  prior  to  the  agreement  upon  which  the 
plaintiff  had  counted  in  his  complaint  It  contains  directions 
to  the  plaintiff,  ^  to  use  his  best  judgment  in  getting  up  the 
machines,  and  to  do  one  at  a  time,  and  as  cheap  as  practicable^ 
and  to  pay  for  the  work  when  completed,''  Ac. 

Thisoyidence  was  objected  to,  on  the  ground  that  it  was  an* 
terior  to  the  contract,  and  the  objection  was  oyerruled  by  the  ref« 
eree,  and  his  decision  excepted  to  by  the  defendant  The  evi- 
dence was  dearly  inadmissible.  The  merits  of  the  controverey> 
so  ikr  CkS  the  opinion  can  be  formed  from  the  case  before  xib, 
would  seem  to  be  with  the  plaintiff  But  upon  a  bill  of  ex* 
ceptions  I  do  not  perceive  any  way  in  which  the  judgment  can 
be  sustained.  It  musi  be  reversed,  for  the  reason  assigned^  with 
ooets  to  abide  the  event 


■.■«■ 
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June,  1887. 

jyBiinliig412larA.100. 

A  benefidftl  prorision  in  a  will.  In  faror  of  the  lubocribing  witnewMS,  it 
not  rendered  roid  hj2B,£Lfi5,%  50«  eren  wliere  snoh  witneM  was  ex- 
amined as  Bueh  on  the  probate,  if  hia  examination  was  unneoeMaiy,— ^ 
^,  where  he  was  a  non*refident,  and  the  will  was  snifieiently  pzoTed  hj 
the  teptimonj  of  the  other  witneea.* 

^  It  was  suggested  hy  the  supreme  court  in  this  case,  that  this  prorisioii 
la  ahfogaled  bjr  the  statutes  remoTing  the  disqualification  of  interested 
witnesses.    See  also  Prujn  e.  Brinkerhofl;  7  Ahb.Pr.  If.  8. 400. 
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Charles  Gomwell  sued  Mathilda  D.  Wooley,  somTing  execu- 
trix of  Isaac  M.  Woolej^  in  the  supreme  court,  to  reooyer  a 
I^acy  given  by  the  will  to  Joel  Parker,  and  by  Parker  assigned 
to  plaintiff  The  defense  was  that  the  will  was  drawn  and  wit- 
nessed by  Parker,  and  proved  by  his  testimony;  and  that  the 
legacy  was  therefore  void  under  Hie  statute. 

On  the  trial  it  appeared  that  the  plaintiff's  assignor,  Joel 
Parker,  was  one  of  ilie  witnesses  to  the  will,  and  resided  out  of 
the  State  at  the  time  it  was  proved.  There  was  one  other  sub- 
scribing witness.  On  the  examination  before  the  surrogate  of 
such  other  witness,  Bobert  Eeon,  he  testified  to  ail  the  fiicts 
necessary  to  constitute  the  execution  of  the  will ;  that  the  sub- 
scription to  the  will  was  made  by  the  testator  in  the  presence 
of  the  witnesses ;  that  at  the  time  of  making  it  he  declared  the 
Instrumc'nt  to  be  his  will ;  that  he  requested  each  of  the  wit- 
nesses to  sign  it  as  such ;  and  that  each  of  them  so  signed  it  in 
the  presence  of  the  testator.  The  testimony  of  Mr.  Parker 
was  also  taken,  on  the  question  of  the  mode  of  execution  of  the 
wilL 

The  supreme  courts  on  the  authority  of  Caw  v.  Robertson, 
5  N.  Y.  (1  Seld.)  125,  held  that  the  legacy  was  valid,  and  gav& 
judgment  for  plaintifil  (Reported  in  47  Barb.  327.)  Defend- 
ant appealed  to  this  court 

M.  C.  Biggs,  for  defendant,  appellant; — ^Insisted  that  proof 
of  the  signature  of  a  necessary  witness  was  within  the  statute ; 
citing  Dayton  on  Surrogates,  162, 115 ;  Jauncey  v.  Thome,  3 
Barb.  Ch.  60;  Briuckerhoff  v.  Remsen,  8  Paige,  499;  The  same 
V.  The  same,  26  Wend.  338 ;  Chaffee  v.  Bap.  Miss.  Conv.,  10 
Paige,  91;  Butler  v.  Benson,  1  Barb.  638;  2  Bradf.  Burr. 
226;  Orser  v.  Orser,  24  N.  T.  51. 

L.  A.  Fuller,  for  plaintiff,  respondent 

Hunt,  J. — The  statute  upon  this  subject  is  as  follows :  **  If 
any  person  shall  be  a  subscribing  witness  to  the  execution  of 
any  will,  when  in  any  beneficial  devise^  legacy,  interest^  or  ap- 
pointment of  any  real  or  personal  estate,  shall  be  made  to  such 
witness,  and  such  will  cannot  be  proved  without  tlie  tastimcaiy 
of  such  witness,  the  said  devise^  Ac,  shall  be  void,  so  tax  only 
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88  concerns  such  witness,  6r  any  claiming  nnder  him ;  and  such 
person  shall  be  a  competent  witness,  and  compellable  to  testify 
respecting  the  execation  of  the  said  will,  in  like  manner  as  if 
no  snch  devise  or  beqnest  had  been  made/'  2  R.  S.  65,  §  50. 
The  provisions  of  the  statute  respecting  the  execution  of  a  will 
are  as  follows :  Every  last  will  and  testament  shall  be  executed 
and  attested  in  the  following  manner:  1.  It  shall  be  subscribed 
by  the  testator  at  the  end  of  the  will ;  2.  Such  subscription 
shall  be  made  in  the  presence  of  attesting  witnesses,  Ao. ;  3. 
The  testator  shall  make  certain  declarations ;  4.  There  shall  be 
at  least  two  attesting  witnesses,  each  of  whom  shall  sign  his 
name  as  a  witness  at  the  end  of  the  will,  at  the  request  of  the 
testator.    2  R  S.  63,  §  40. 

There  being  but  two  witnesses  to  the  will,  including  the  lega- 
tee, it  is  manifest  that  his  name  is  indispensable  to  the  due 
execution  thereof 

The  statute  which  regulates  the  proof  of  wills,  bearing  upon 
the  present  point,  is  as  follows:  **  When  any  one  or  more  of  th^ 
subscribing  witnesses  to  such  will  shall  be  examined,  and  the 
other  witnesses  are  dead,  or  reside  out  the  State,  or  are  insane^ 
then  such  proof  shall  be  taken  of  the  handwriting  of  the  testa- 
tor, and  of  the  witness  or  witnesses  so  dead,  absent,  or  insane, 
and  of  such  other  circumstances  as  would  be  sufBcient  to  prove 
such  will  on  a  trial  at  law."  2  R  S.  58,  §  13.  ''  If  it  shall  ap- 
pear upon  the  proof  taken,  that  such  will  was  duly  executed; 
that  the  testator  at  the  time  of  executing  the  same  was  in  all  res- 
pects competent  to  devise  real  estate,  and  not  under  restraint, 
the  said  will  and  the  proofs  and  examinations  so  taken  shall 
be  recorded  in  a  book  to  be  provided  by  the  surrogate,  and 
the  record  thereof  shall  be  signed  and  certified  by  him."  ItL  §  14. 

Other  sections  provide  that  the  record  of  the  same  shall  be 
competent  evidence  in  all  the  courts  of  the  State. 

It  has  long  been  the  settled  law  of  this  State,  that  the  execu- 
tion of  a  will  may  be  proved,  on  a  trial  at  law,  by  one  witness^ 
if  he  is  able  to  prove  its  perfect  execution.  Jackson  v.  Vickory, 
1  Wend.  415.  It  is  manifest  that  it  is  not  indispensable  in  dl 
oases  that  both  the  subscribing  witnesses  to  the  execution  of  a 
will  should  appear  before  the  surrogate  to  establish  its  execu- 
tion ;  as,  when  one  of  the  witnesses  is  dead,  or  resides  out  of 
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Ae  State,  or  ia  inauie.  In  aach  caae  the  will  may  be  established 
bdbie  the  aonogale  '^withoiil  Uie  teatiiiumy  of  such  witness^'' 
and  br  the  teatimony  of  die  remaining  witness.  In  the  present 
case,  Ptfktf  was  a  non-iesidentof  the  State^and  was  within  the 
caDoeptions  nentioiied.  If  flie  lenudning  witneas  was  competent 
to  pvofe  the  oomplete  ezecation  of  Uie  wiD, — that  is,  its  sab- 
serqption  and  acknowledgmoii  by  flie  testator,  and  its  attesta- 
tion by  the  two  witneves  in  his  pieoenoe,  and  at  his  request^*- 
flie  wfll  wasmdBdently  pvoTen  nnder  the  statute.  No  objeo- 
tion  was  made  on  this  gionnd,  and  npon  an  examination  of  the 
eridence  of  the  remaining  witness  it  aiq[wan  to  haye  been  ftQl 
and  complete. 

The  appdlant  claims  that  the  expression,  ^  without  the  tes- 
tiHiony  of  such  witness,*  should  not  be  confined  to  the  bearing 
witness  (ht  giring  eridence  by  such  subscribing  witness,  in  the 
ordinary  sense  of  those  words,  but  was  intended  to  include  all 
cifidence  that  snch  persoii  was  a  witness  or  took  any  part  in  the 
transaction.  l%e  expression  in  section  13,  whidi  I  haTe  quoted, 
that  inoof  should  be  taken  of  the  handwriting  of  the  witnesi^ 
oi  the  testator,  and  of  other  circumstances  sufficient  to  proTe 
Uie  will  on  a  trial  at  law,  and  the  neoessaiy  eiidence  on  snch 
trial  at  law,  rebut  this  idea. 

The  will  could  haTe  been  proied  without  the  testimony  of 
Parker.  The  devise  to  him,  does  not»  therefore^  become  Toid, 
and  the  present  action  is  well  brought 

The  judgment  below  should  be  affirmed. 


SoBUGHAM,  J.  [After  stating  briefly  the  fiu^ta] — As  Mr. 
Parker  resided  out  of  the  States  this  examination  of  Mr.  Keon 
haying  been  had,  no  other  testimony  was  necessary  to  the  procrf 
of  the  will,  except  proof  of  the  handwriting  of  the  testator, 
and  of  the  non-resident  witness,  Joel  Parker,  (2  iZL  iSL  58,  §  13) ; 
and,  therefore,  as  the  will  could  haye  been  preyed  without 
the  testimony  of  Joel  Parker,^  the  legacy  to  him  is  not  yoid. 
a  JZ.  A  65,  §  50;  Caw  v.  Bobertson,  5  N.  T.  (1  SfUL)  US. 

The  judgment  should  be  affiimed* 

An  the  judges  concuned. 
Judgment  affirmed,  with  oosts^ 
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An  agnement,  bjr  an  Msignor  of  a  mortgage,  whh  hia  aaMgnee,  thail  on 
f oredoenre  of  *  pii<Mr  nufftgage  coyering  the  aame  and  other  prendaaa, 
the  decree  shall  oontain  a  pxoTiai<m  that  the  other  premiiea  be  Bold 
tot,  and  th^  pioeeeda  be  applied  to  the  prto  mortgage,  la  not  xM, 
aa  a  wager,  nor  aa  against  pnblk  pollcj.  If  It  be  not  ahown  that  the  re* 
latlon  of  the  parties  Interested  In  the  fond  was  soeh  aa  to  render  it 
inequitable.* 

The  eqnltableness  of  sneh  an  agreement  may  be  presumed,  in  support  of 
ita  yallditj,  although  the  eonrt  ordered  a  sale  fk  one  parcel. 

In  sa^  an  agreement,  a  stipulation  that  if  it  be  not  performed  the  at- 
rignor  is  to  pay  the  assignee,  aa  liquidated  damagea»  a  spedfie  sum 
(equal  to  the  amoont  of  the  mortgage),  is  *  stipolatioQ  for  liqoidated 
damages,  and  not  a  penaltj. 

In  an  action  thereon,  the  damagea  cannot  be  redneed  hj  showing  that  the 
property  would  not  haTe  sold  separately  for  more  than  it  sold  for  ki 
one  pared ;  nor  is  it  a  defense  that  the  jmnniaor  made  aa  honest  on* 
deaYor  to  secure  such  decidon.t 

Plaintiff  is  not  bound  to  tender  a  reassignment  of  the  mortgage  befora 
suing  for  the  stipulated  damagea. 

*  For  other  oases  illustrating  the  principlea  applicable  to  eontraeta  r»* 
lating  to  the  administration  of  justice,  see  Broc^  e.  Ball,  18  j0iAfw,887; 
where  a  promiae  of  a  debtor  to  paj,lf  the  creditor  would  swear  to  theeor^ 
redness  of  his  claim,  was  held  binding.  Compare  also  Hard  e.  Pendrigh, 
2  EUl,  502 ;  Bourke  e.  Duf^,  15  Abb.  Pr.  840. 

See,  aa  to  Talidlty  of  agreementa  not  to  oppose  the  obtdnlng  a  particular 
deddon,  Lamport  e.  Beeman,  84  Barb.  288 ;  BeamMi  e.  BeamMi,  12  WtmA. 
881 ;  Fklmer  e.  North,  86  Barb.  282;  Adama  e.  Outhouse, 45  N.  T.  81$. 
The  secret  agreement  of  a  creditor  not  to  oppose  a  discharge  is  held  toid 
OB  peculiar  groonda. 

Under  an  agreement, that  in  case  a  suit  is  dedded  in  fa^or  of  neertain 
party,  the  corenantor  will  conrey,  Ac,  the  condition  cannot  attach  nnlil 
the  suit  is  determined.    Belden  v.  Ptingle,  17  Banb.  458. 

But  an  agreement  to  pay  if  a  Judicial  decision  is  obtained,  does  not  em- 
template  *  postponement  of  payment  till  a  dedskm  of  the  coort  of  last 
resort  is  had.  Wadswoirth  e.  Qreen,  1  8ani^.  78. 

Compare  Cvmmtns  e.  Barkalow,  p.  479  of  this  "volume. 

t  If  a  covenant  be  within  the  Mmge  of  poadbUity,  howerer  abiutd  or 
improbable  tt  may  be,  it  win  be  uphdd.  To  ezcuse  Bon-pertemaaioe, 
it  must  appear  that  the  thing  to  be  done  cannot  by  any  meaDs  be  aeeoa- 
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Nathaniel  A.  Cowdrey  gaed  Jacob  Carpenter^  in  the  New  York 
superior  ooorty  on  a  written  agreement^  given  by  Carpenter  to 
Cowdrey,  on  selling  him  a  mortgage,  by  which  agreement  Car- 
penter coTenanted  that  in  case  of  the  foreclosnre  of  a  certain 
prior  mortgage,  which  included  other  lots  besides  those  included 
in  the  mortgage  assigned,  the  order  of  sale  should  require  such 
other  lots  to  be  first  sold,  for  payment  of  Che  prior  mortgage. 

The  facts  concerning  the  mortgages,  as  fsir  as  proved  on  the 
trial,  were  that  Benj.  W.  Bonney  made  a  mortgage  to  Alfired  Boe 
for  five  thousand  doDars,  upon  nine  lots  in  Brooklyn,  N.  Y. 
Subsequently  W.  A.  Coit,  haying  become  owner  of  two  of  th^e 
nine  lots,  made  a  mortgage  of  the  two  to  one  Hawke,  for  two 
thousand  dollars.  This  mortgage  became  the  property  of  the 
defendant  Carpenter,  by  mesne  assignmentcf,  which  it  is  un- 
necessary to  notice. 

On  August  9, 1860,  after  Boe  had  commenced  an  action  to 
foreclose  his  fiye  thousand  dollar  mortgage  of  the  nine  lots, 
Carpenter  sold  to  plaintiff  the  two  thousand  dollar  mortgage  of 
the  two  lots,  coyenanting  with  him  that  there  were  no  other 
incumbrances  than  the  fiye  thousand  dollar  mortgage  and 
and  taxes ;  and  adding  the  following  stipulation : 

^And  that  the  order  of  sale  under  the  foreclosure  pro- 
ceedings on  said  fiye  thousand  dollar  mortgage  shall  require  the 
other  property,  not  covered  by  the  two  thousand  dollar  mort- 
gage to  be  first  sold,  and  the  proceeds  applied  to  the  satisfaction 
of  said  fiye  thousand  dollar  mortgage. 

'^  If  this  last  is  not  done,  then  I  am  to  pay  to  said  Cowdrey,  as 
liquidated  damages,  the  sum  of  two  thousand  dollars,  with  in- 
terest and  costs,  inmiediately  after  any  sale  thereof  shall  be 
made.'' 

Cowdrew  sued  on  this  contract,  allying  that  he  paid  Car- 
penter the  foil  value  of  the  two  thousand  dollar  mortgage ;  that 
a  decree  foreclosing  the  five  thousand  dollar  mortgage  was  ob- 
tained; but  that  it  did  not  require  the  lots  not  included  in  the 

pliilied.  Thufl  where  defendant  oovenanted  to  perfect  a  patent  right  in 
England  for  the  plidntiff*8  benefit,— ITtfftl,  that  the  f^Mst  that,  under  the 
Aritiah  atatnte,  thia  ooold  not  be  done,  did  not  excoae  him,  it  not  beiog 
shown  that  it  could  not  be  effected  by  act  of  Parliament  Beebe  cl 
Johnson,  19  Wend.  (KK). 
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two  thousand  dollar  mortgage  to  be  sold  first,  but  the  whole 
premises  were  sold  together,  yielding  only  a  surplus  of  seven 
hundred  and  eighty-three  dollars  and  twenty-five  cents  after 
paying  the  larger  mortgage,  with  costs,  &&,  which  surplus  plain- 
tiff received  and  applied  in  reduction  of  his  claims  against 
defendant,  for  two  tiiousand  dollars  liquidated  damages. 

On  the  trial,  questions  put  by  the  defendant  to  the  witnesses 
for  the  purpose  of  proving  that  he  attempted  to  procure  the 
provision  in  the  decree  as  to  mode  of  sale ;  that  the  property 
would  not  have  sold  for  more,  if  the  two  parcels  had  been  sep* 
arately  sold  in  the  order  stipulated  for;  and  that  Cowdrey,  the 
plaintiff,  had  not  offered  to  return  the  mortgage  to  defendant; 
— ^were  all  excluded ;  and  exceptions  were  taken. 

Defendant  requested  the  court  to  charge  that  plaintiff  could 
not  recover  unless  he  proved  damages,  and  also  tendered  a  re* 
assignment  of  the  bond  and  mortgage.  These  requests  were 
lefhsed. 

The  plaintiff  obtained  a  verdict  for  the  deficiency  of  about 
one  thousand  three  hundred  dollars. 

The  superior  eaurif  at  general  term,  set  aside  the  verdict  on 
Uie  grounds:— 

1.  That  this  contract  was  void  because  it  was  a  contract  to 
Induce  the  court  to  make  an  order  which,  for  want  of  proof 
that  the  two  lots  were  sold  by  Bonney  before  the  other  lots, 
must  be  presumed  to  be  inequitable^  and  contrary  to  established 
practice. 

2.  That  it  was  void  as  against  public  policy^  as  a  contract  to 
pay  liquidated  damages,  if  the  court,  in  a  pending  suit,  should 
fail  to  make  a  particular  order  affecting  substantial  interests. 

3.  That  it  was  void  as  a  wager,  under  1  B.  8.  662,  §  8,  for- 
bidding all  wagers,  ftc,  ^  depending  on  any  unknown  or  oon- 
tingent  event  whatever."  Citing  Hall  r.  Bergen,  19  Barb.  122. 
(Reported  in  1  Bobt.  429 ;  S.  C,  19  Abb.  Pr.  873.) 

Plaintiff  appealed  to  this  court 

F.  N.  and  C.  W.  Bangs,  for  plaintiff,  appellant;— That  an 
innocent  construction  should  be  adopted,  cited  Darling  t;.  Bog- 
ers,  22  Wend.  488 ;  Andrews  v.  Pontue,  24  Id.  288 ;  Hall  t;.  New- 
comb,  $  iff  fi,  235.    That  it  was  legitimate  to  get  a  seouri^ 
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agunrt  apprAended  lo0i^  aft  diatingaiiJied  from  giatifying  « 
qpirit  of  capiditj  and  adTentuie.  People  r.  Sergeant,  8  Oowl 
139.  That  this  was  a  contiaci  of  indemnity,  not  a  wager,  and 
▼alid  in  fiiTor  of  one  haying  an  intereet  Valton  v.  National 
Am,  Soc^  22  Bark  10;  distinguishing  HaD  v.  Beigen,  19  Id. 
122.  That  the  snm  was  was  a  valid  liqnidati(m  of  damages; 
Sedffw.OM  D.  221,  222;  Bagleyv.Peddie,  16  IT.  F.469;  Cotheal 
«L  Talmi«;e,  9  X.  F.  (5  SeUL)  551;  dennt  9.  Cash,  21  IT.  K 
253. 

A.  JZL  Djfett,  for  defendant^  respondent ; — Thi^  the  snm  was 
a  iwnalty,  cited,  Lampman  v.  Coduan,  16  N.  F  275 ;  Beal  ik 
Hayes,  5  Sandf.tiO;  Bagley  v.  Feddib, above;  JkmnB  v.  Oumr 
mins, 3  JoAiit.  Cos.  297;  %Edw.  471 ;  9  Paijf&,  101;  1  Dem.  464; 
Spencer  v.  Tflden,  5  (hw.  144;  4  £  2>.  iSMO,  220;  2  Sfory  M 
OmU.  4  ed.  §§  1020,  102L  That  the  sale  <^  all  togetter, 
and  the  application  of  the  proceeds  solely  to  the  payment  of 
the  fiye  thousand  dollar  mortgage,  was  a  substantial  performance 
of  the  stipulation,  see  10  Wend.  218 ;  lId.38S;  18«/oJkiit.420; 
13  N.  r.  (3  Kem.)  509 ;  2  Kent  Cam.  505-510,  4  ed.;  5  Dwr, 
336;  14  N.  T.  (4  Kenu)  611,  556;  1  Barb.  635;  3  /iL  79; 
ChUiy  an  Cont.  10  ed.  794  That  the  order  could  not  bemade^ 
9Pai^648;  5  Mees.  d  W.  77;  Story  an  Cani.^^%%  546- 
548»  576 ;  5  WatU  d  J3.  315.  At  any  rate,  the  plaintiff  was 
excused  by  an  honest  endeayor  to  procure  it ;  and  it  was  error 
to  exclude  eyidence  of  that  endeayor.  Chitty  on  ConL  10  ed. 
802-804;  Faulkner  v.  Lowe, 2  iSe0iU599;  Norman  «.0oH8 
Bep.  253.  That  it  was  a  wager,  1  JV:  T.  (1  OmaU)  892;  19 
Barb.  12^;  10  JohnM.  406;  1  Duar,  207;  1  A  &  662»  §  & 
Plaintiff  couM  not  leeoyer,  irithout  xetuming  the  bond  and 
nuHigage. 

LoTT,  J. — The  prindpal  question  presented  by  the  £MSfi 
aboye  stated,  is  whether  the  agreement  which  is  the  foundation 
of  this  action  is  yalid. 

The  general  term  of  tilie  superior  ooarty  in  the  opinion  giten 
on  the  reyersal  of  the  judgment,  placed  its  decision  on  tha 
ground  that  it  is  yoid ;  first,  beoMse  it  is  against  pubKo  pel- 
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ley;  and,  second,  becaiue  itis  in  tlie  nature  of  a  wag^,  and  pro- 
hibited by  statute. 

We  cannot  concur  in  tiiis  conclusion. 

It  is  fiedrly  inferable,  in  fhe  absence  of  proof  or  eyen  a  su^ 
gestion  to  the  contrary,  that  Judge  Bonney,  at  the  time  of 
the  execution  of  the  mortgage  given  by  him,  owned  the  whole 
of  fhe  property  mortgaged,  and  that  when  Mr.  Ooit  executed 
the  mortgage  in  question  he  had  become  the  owner  of  the  por- 
tion thereof  coyered  by  it,  tearing  the  title  to  the  residue  still 
in  Judge  Bonney.  That,  under  settled  principles  of  equiljy 
would  have  given  the  plaintiff  the  equitable  night,  as  admitted 
by  the  court  below,  and  as  established  by  the  case  of  Bathbone 
9.  Clark,  9  Paiffe^  648,  to  have  such  residue  sold  first  See 
also  2  Slory  Eq.  Jur.  S  ed.  §  1833,  a. 

So  too,  if  the  whole  of  the  property  had  become  vested  in  Mr. 
Ooit,  and  he  had  assumed  the  payment  of  the  first  mortgagei 
the  plaintiff  would  also  have  had  an  equitable  claim  to  the  in* 
terposition  of  the  court,  so  fiur  as  to  have  compelled  Mr.  Boe  to 
have  exhausted  his  remedy  against  the  property  not  covered  by 
the  plaintiff's  mortgage  before  recourse  was  had  to  that  which 
was  covered,  upon  the  general  principle  of  equity,  that  if  a 
claimant  has  two  fdnds  to  which  he  may  resort,  a  person  hav* 
ing  an  interest  in  one  only  has  a  right  to  compel  the  former 
to  resort  to  the  other,  if  that  becomes  necessary  to  satisfy 
both.  WiOard  Eq.  Jur.  887,  561,  562 ;  Sdhryver  r.  Teller,  9 
Paigej  173. 

A  judgment  in  accordance  with  those  principles  would  have 
been  equitable  and  proper,  for  the  protection  of  the  right  of 
the  plaintiff,  the  party  in  interest;  and  the  defendant's  con* 
tract  was,  substantiaQy,  that  such  relief  would  be  granted. 

There  is,  therefore,  no  ground,  in  my  opinion,  for  saying  thai 
such  an  agreement  was  either  against  public  policy  or  a  w^goifc 

I  am  aware  that  it  is  said  by  the  learned  justice  giving^  the 

opinion  referred  to,  that  while  it  is  to  be  inferred,  probably, 

that  Mr.  Bonney,  when  he  gave  the  five  thousand  dollar  mort* 

gage  to  Boe,  owned  all  the  lots  covered  by  it,  it  did  not  appear 

whether  he  first  aliened  the  two  lots  mortgn^ged  to  Hawke  or 

the  other  lots^  but  he  concedes  that  it  may  be  inferred  that 
99 
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Hawke  could  not  have  mortgaged  the  two  lots  without  haying 
title. 

That  conoession,  without  proof  or  eyeu  a  suggestion  that  the 
residue  of  the  property  had  been  sold,  warrants  the  farther  in- 
ference,  as  already  stated,  that  the  tide  to  the  residue  continued 
in  Judge  Bonney. 

Presumptions  are  to  be  made  in  fiftvor  of  the  legality,  rather 
than  the  illegality  of  the  contract ;  and  it  was  incumbent  on 
the  defendant  to  establish  the  facts  avoiding  the  obligation 
entered  into,  as  the  admitted  facts  were,  prima  faciey  at  least, 
sufficient  to  support  its  yalidity. 

Assuming,  then,  the  contract  to  be  yalid,  the  eyidenoe  of- 
fered in  relation  to  the  question  of  damages  was  properly  ez« 
eluded.  The  damages  (as  said  in  the  opinion  of  the  court  be- 
low), related  to  a  single  breach  or  default ;  they  were  entirely 
uncertain,  and  were  the  proper  subject  of  liquidation  by  the 
parties.  They  were  so  liquidated,  and  hence  not  a  i>enalty. 
Olement  v.  Gash,  21  N.  T.  253 ;  see  also  the  remarks  of  Bug- 
OLXS,  J.,  in  Gotheal  v.  Tahnage,  9  JV.  F.  (5  8M^  551,  main- 
taining the  same  principle. 

If  the  proof  offered  had  been  admitted,  it  could  not  haye 
altered  or  in  any  way  aflTected  the  rule  of  damages. 

It  may,  however,  be  proper  to  add,  that  if  the  amount  men* 
tioned  in  the  contract  is  to  be  construed  as  a  penalty,  the  de- 
fendant was  not  prejudiced  by  the  exclusion  of  the  evidence. 

The  plaintiff  only  claimed  and  recovered  the  deficiency  due 
on  his  bond  and  mortgage,  after  the  surplus  arising  from  the 
proceeds  of  sale  had  been  applied  and  credited  thereon. 

That  amount  he  was,  in  any  view  of  the  case,  entitled  to  re* 
cover ;  and  I  see  no  principle  on  which  the  claim  of  the  defend- 
ant  can  be  sustained,  that  the  plaintiff  could  not  recover  witli* 
out  a  tender  to  him  by  the  plaintiff  of  a  reassignment  of  the 
bond  and  mortgage. 

It  is  not  necessary  here  to  inquire  whether  he  could  be  en* 
titled  to  such  reassignment  on  payment  of  the  deficiency 
soed  for.  He  certainly  could  not  demand  it  without  payment 
or  satisfaction  of  the  amount  due  from  him  to  the  plaintiff  on 
Jiisown  contract 

It  follows  from  the  views  above  expressed  that  the  judgmnk 
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of  reyenal  shonld  be  reyersed,  and  that  the  original  judgment 
flhonld  be  affirmed,  with  costs  in  both  coorts. 

Order  reyersed,  and  judgment  for  plaintiff  on  the  yerdiot^ 
with  costs. 


cozzENs  V.  Hiooma 

December,  1866. 

In  tn  ftcUcm  for  trespais  in  entering  and  lig  aring  plaintiiPt  bnUding,  wh^ 
defendant  attempts  to  Justify  hia  acta  aa  having  been  neceaaary  to  pro- 
tect  plaintiff's  premises  from  injury  bj  excavations  which  defendant 
was  making  on  his  own  land,  evidence  of  the  eflbet  on  plaintifTs  prem- 
ises, of  the  digging  on  defendant's  own  land,  is  admissible,  in  connec- 
tion with  the  evidence  of  trespass  on  the  plaintiiPs  premises. 

In  an  action  for  ii^jories  to  plaintiff's  premises,  a  photograph  of  the 
premises,  taken  at  the  time  thej  were  in  the  condition  in  which  th^ 
were  pat  bj  defendant,  is  admissible. 

Frederick  S.  Gozzens  sned  Alyin  Higgins,  in  the  supreme 
oonrty  for  damages  for  an  alleged  trespass. 

The  complaint  alleged  that  plaintiff  was  a  wine  merchant^ 
occnpyingy  as  lessee,  a  store  and  cellar  in  the  city  of  New  York; 
that  defendant  entered  on  plaintiff's  premises^  remoyed  a  part 
of  the  floor  of  the  cellar,  carried  awaj  the  fix>nt  and  rear  steps, 
ftc,  and  broke  through  the  cellar  walls,  and  inserted  large  sticks 
of  timber,  &c 

On  the  trial  it  appeared  that  defendant,  who  owned  the  two 
lots  adjoining  plaintiff's  tenement,  undertook  to  build  two  stores . 
thereon ;  and  the  acts  complained  of  by  the  plaintiff  were  done 
in  the  course  of  this  work.  The  principal  question  of  bci  con- . 
tested  upon  the  trial  was,  whether  defendant  obtained  finom 
plaintiff  the  necessary  license  to  enter  upon  plaintiff's  premises, 
under  the  act  of  1855, — ^which  requires  one,  excayating  more 
than  ten  feet  below  the  curb  in  the  cities  of  New  York  or  Brook- 
lyn, to  preserve  from  injury  any  wall  of  an  adjoining  neighbor, 
standing  on  or  near  the  boundary  line,  if  afforded  the  necessary 
license  to  enter  on  the  adjoining  land,  and  not  otherwise.    L. 
1855,  p.  11,  c.  6. 
.  On  the  examination  of  the  plaintiff  as  a  witness,  he  testified 
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to  the  mTBBon  of  &e  premises  as  sDeged  in  the  comphunt  He 
WIS  asked  ^  what  was  the  eflbct  of  Uie  digging;* — this  ques- 
tion hsring  zefierenoe  to  the  digging  on  the  defendant's  own 
land.  He  replied,  ^  Mj  cellar  door  dropped  down  about  two- 
thirds  across  it"  In  answer  to  another  question,  he  said,  ^  As 
regards  the  Tault  under  the  side-walk,  the  defendant,  in  buQd- 
mg  his  own  Tault,  suffered  the  end  of  mine  to  fS&Il  down.** 

This  eridenoe  was  admitted,  against  an  objection  on  the 
ground  that  it  was  not  material  to  an  all^ation  of  trespass  on 
plain  tifTs  premises^  and  that  defendant  was  not  sued  for  what 
he  did  on  his  own  land. 

Flaintiirs  counsel  produoedand  put  in  evidence  a  photograph 
showing  the  condition  of  the  cellar  floor  in  the  state  in  whidi 
defendant's  work  put  it  It  MppetneSi  from  the  case  on  this  i^ 
peal  that  defendanifs  counsel  oljected,  but  the  court  allowed 
the  photograph  to  be  exhibited  to  and  examined  by  the  jury, 
with  leave  to  either  party  to  refer  to  it  on  the  argument  The 
ground  of  defendant's  objection  to  the  admission  of  the  photo- 
grajdidid  not  appear  by  the  case;  but  the  grounds  urged  on  this 
appeal  were :  L  That  the  jAiotograph  showed  the  condition  of 
things  caused  by  de&ndant^s  digging  on  his  own  lot»— «cts  of 
which  plaintiff  had  no  right  to  complain,  and  did  not  complain 
in  this  suit  8.  That  there  was  no  proof  that  the  photogr^ih 
was  made  from  the  cellar,  nor  that  it  was  correct 

The  jury  gave  plaintiff  a  verdict  for  three  thousand  dollaai 

The  supreme  court  at  special  term  refused  a  motion  finr  a  new 
trial  Leonard,  J^  in  delivering  the  opinion  said :  ^  I  have 
caiefttlly  pomsed  the  pleadings  and  evidence^  and  the  argument 
of  counsel  on  each  side,  and  I  am  satisfied  that  I  ought  not  to 
disturb  the  verdict,  considering  both  the  weight  of  evidoios 
and  the  amount  of  damages  found  by  the  jury.    •    .    • 

''The  defendant  was  a  trespasser.  Had  he  given  manrinahh 
notice  to  the  plaintiff  he  [plaintiff]  might  have  preferred  to 
have  the  work  of  shoring  up  his  wall  eairied  on  under  his  own 
directbn  in  a  more  rapid  manner,  or  with  more  regard  for  hia 
own  convenience. 

'^  No  doubt  such  a  course  would  have  entailed  a  heavy  ex- 
pense to  the  plaintiff,  and  so  far  as  another  can  judge,  it  would 
have  been  very  much  against  the  interest  of  the  plaintiff  to 
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liaT6  undertaken  the  work  himselfl  Still  it  was  the  plaintiffB 
right  to  hare  an  opportunity  to  make  his  election. 

^  The  defendant,  then,  haying  entered  the  premises  of  the 
plaintiff,  in  the  manner  proven,  as  a  trespasser,  is  legally 
liable  for  all  the  damages  which  the  plaintiff  sustained.   •   •   P 

Judgment  having  been  entered  and  affirmed  at  general  term, 
without  any  ftirther  opinion  in  writing,  defendant  appealed. 

Augustus  F.  Smith,  for  defendant,  appellant ; — Besides  in- 
sisting on  the  exceptions  to  evidence,  urged  that  in  an  action 
for  trespass  in  entering  plaintiff's  store,  plaintiff  could  not  re- 
cover for  injuries  causad  by  defendant's  negligence  in  digging 
upon  his  own  land;  this  not  being  alleged  in  the  complaint : 
citing  Partridge  v.  Gilbert,  15  N.  T.  601,  611,  612 ;  Peyton  v. 
Mayor  of  London,  9  Bam.  S  0, 725 ;  Badcliff  v.  Mayor  of  Brook- 
lyn, 4  Cbnu  195,  20(V-203 ;  Farrand  v.  Marshall,  19  Barb.  380, 
386 ;  S.  0^  21  Id.  409 ;  L.  1865,  c  6,  p.  11. 

William  FuUertoriy  for  plaintiff,  respondent ;— Oited  Panton 
V.  Holland,  17  Johns.  99 ;  McGuire  v.  Grant,  1  Dutch.  356. 

By  the  Goubt. — Pobteb,  J.— The  appellant  assumed  to 
justify  the  acts  complained  of,  on  the  ground  that  they  were 
neoessaiy  to  protect  the  property  of  the  plaintiff  from  injuries 
to  which  he  was  about  to  expose  it,  by  undermining  the  walls 
of  both ;  that  the  means  he  used  were  appropriate  and  adequate ; 
and  that  they  were  resorted  to  with  the  assent  of  the  respond- 
ent The  evidence  objected  to  was  admissible,  as  it  tended  to 
show  the  extent  of  the  actual  injury,  and  the  insufficiency  of 
the  appliances  to  which  the  defendants  had  recourse  for  the  pur- 
pose of  averting  it.  It  was  for  the  jury  to  determine  in  view  of 
all  the  evidence,  and  under  appropriate  instructions  from  the 
court,  how  far  the  damages  resulting  to  the  plaintiff  were  refer- 
able to  the  defendant's  wrong. 

The  photographic  view  of  the  cellar  was  an  appropriate  aid  to 
the  jury  in  applying  the  evidence,  as  it  was  taken  in  the  mouth 
of  November,  and  showed  the  condition  of  the  premises  at  that 
time. 

None  of  the  evidence  objected  to  was  irrelevant  to  the  issuer 
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and  in  no  instance  was  any  ground  of  objection  stated,  to  justify 
its  exclusion  by  the  judge. 

The  cause  was  well  tried,  and  the  judgment  should  be 
affirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


CRAIG  V.  WARD. 

Jane,  1867. 
Aflinniiig  86  Bart,  817. 

In  an  sciion  for  deceit  in  the  sale  of  a  mortgage,  under  aa  allegation 
in  the  complaint  that  the  mortgage  was  represented  to  be  a  good  and 
valid  eecnritj,  proof  of  a  representation  that  the  mortgage  was  h<ma 
flde  and  well  secured,  and  that  the  mortgagor  had  dear  title,  is  admissi- 
ble, in  the  absence  of  anything  to  show  that  defendant  waa  misled  to 
his  prejudice  hy  variance. 

The  rule  that  the  parties  to  an  action,  and  all  who  are  in  privity  with 
them,  are  bound  hy  the  judgment,  applies  as  between  co-defendants, 
or  between  defendants  and  those  purchasing  pendente  UU,  as  well  ss 
between  adverse  parties.* 

B.  brought  a  suit  against  the  present  defendants  and  D.,  to  set  aside  a  sale 
in  foreclosure,  for  fraud  affecting  the  title  under  which  the  mortgage  was 
given.  While  the  action  was  pending^  the  present  plaintiff  bought  the 
mortgage.  R.  afterwards  recovered  judgment  that  the  sale  was  void 
for  fiaud  in  the  mortgage.  HM,  that  the  report  of  a  referee,  and  the 
judgment,  in  that  action,  were  admissible  on  behalf  of  the  plaintiff  in 
the  present  action,  which  was  to  recover  damages  for  fraud  in  indudng 
the  plaintiff  to  buy  the  mortgage ;  and  that  thej  were  conclusive  on 
the  defendant,  as  to  the  facts  adjudged. 

Where  a  person  makes  a  false  statement,  not  knowing  that  it  is 
false,  but  knowing  fscts  sufficient  to  put  him  upon  inquixy,  he  ii 
liable  for  the  consequences,  to  the  same  extent  as  if  he  had  actosl 
knowledge.t 

John  Craig  sued  William  H.  Ward  and  Charles  L.  Clarke  in 
the  supreme  court  for  damages  for  deceit  in  the  sale  of  a  mort- 

*  ComiMtre  Brower  e.  Bowers,  p.  214  of  this  volume, 
t  Compare  Chamberlin  «.  Prior,  p.  888  of  this  vol. ;  Oomitock  e.  hsnm, 
p.  411 ;  and  Marsh  e.  Falker,  40  if.  F.  (Md  ;  Meyer*.  Amidon,  45  A  M 
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gage  giyen  by  one  Dayisy  to  the  defendant  Ward,  and  sold  by 
Ward  by  means  of  representations  made  by  Clarke^  to  the 
plain  tifEl 

The  cirenmstances  involyed  were  as  follows: 

One  Eliza  M.  Bathbone  held  a  mortgage  on  real  property 
which  was  snbject  to  a  prior  mortgage  held  by  other  persons. 
The  holders  of  the  prior  mortgage,  with  certain  others,  com- 
bined to  effect  a  firaudnlent  foreclosare  and  sale  of  the  property 
under  the  prior  mortgage,  with  the  design  of  cutting  off  the 
lien  of  the  mortgage  held  by  Mrs.  Bathbone  by  foreclosing  with- 
out giving  her  notice.  Elisha  P.  Davis,  who  was  a  party  to  this 
dedgn,  bid  off  the  premises  at  the  fraudulent  foreclosure  sale, 
and  gave  a  mortgage  on  the  premises  so  purchased  by  him,  to 
William  EL  Ward,  one  of  the  defendants  in  this  action.  This 
mortgage  was  without  consideration,  and  was  executed  in 
furtherance  of  the  fraudulent  design  of  defeating  Mr.  Bath- 
bone's  lien. 

Mrs.  Bathbone  brought  an  action  against  the  parties  inter- 
ested, including  Elisha  P.  Davis  and  William  EL  Ward ;  in 
which  she  established  these  facts^  and  recovered  judgment 
setting  aside  the  foreclosure  sale  to  Davis,  and  adjudging  that 
the  lien  of  the  mortgage  given  by  Davis  to  Ward  be  post- 
poned to  the  Bathbone  mortgage,  and  ordering  a  sale  of  the 
premises. 

After  a  lis  pendens  had  been  filed,  and  issue  had  been  joined 
in  that  action,  but  before  trial.  Ward  and  Clarke  negotiated  a 
sale  to  the  present  plaintiff  Oraig,  of  the  fraudulent  mortgage 
made  by  Davis  to  Ward.  They  induced  him  to  purchase  it,  by 
representing  it  to  be  a  valid  security.  After  Mrs.  Bathbone 
succeeded  in  her  action,  Craig  brought  the  present  action 
against  Ward  and  Clarke  for  deceit  in  the  sale  of  the  mort- 
gage. 

On  the  trial  of  the  present  action,  the  main  question  was^ 
whether  the  record  of  the  judgment,  with  the  referee's  report^ 
in  Mrs.  Bathbone's  action,  was  admissible  in  the  present  action, 
to  show  the  infirmity  of  the  mortgage  which  plidntiff  had  been 
induced  to  purchase.  The  court  ruled  that  the  record  and  re- 
port were  admissible,  and  were  conclusive,  as  evidence  of  the 
fraud  in  the  foreclosure  sale^  and  the  consequent  invalidity 
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of  fhe  mortgage  made  by  Dasm,  the  frmdnlent  parchaser  at 
that  aale. 

The  material  facts  in  regard  to  the  charge  are  stated  in  the 
opinion  below.    The  jury  found  a  verdict  for  ilie  plaintiflEl 

I%e  supreme  court,  on  a  motion  for  a  new  trial,  made  at  gen  • 
eral  term,  held,  that  the  rariance  was  immaterial  As  to  the  ad- 
missibility of  the  record  in  the  former  action,  they  held  that 
plaintifl^  haying  purchased  pending  the  action,  became  bound 
by  the  judgment  in  the  same  manner  as  if  he  had  been  actually  , 
a  defendant;  citing  Hanrington  v.  Slade,  23  Barh.  161;  Sedg- 
wick V.  Cleyeland,  7  Paige,  287 ;  Cook  v.  Mancius,  5  Johns.  Ch. 
89 ;  Edw.  on  Parties,  79 ;  and  that  upon  established  principles, 
sereral  defendants  must  be  regarded  as  concluded  by  the  judg- 
ment, where  a  question  inyolred  in  it  arises  between  them  in  a 
subsequent  action,  in  the  same  manner  as  if  they  had  been  ad- 
yerse  parties  in  the  preyious  action.  The  court  also  sustained 
the  charge.    The  decision  is  reported  in  36  Barh.  377. 

From  this  judgment  defendaiits  appealed  to  this  court 

W.  F.  Cogswell,  for  defendants,  appellants  ^, — ^Against  the  ad- 
admissibili^  and  effect  of  the  judgment  and  report^  cited  1 
OreenL  Bv.  §§  522-3 ;  Tracy  v.  N.  Y.  Steam  Faucet  Oc,  1  B. 
D.  SmUh,  349,  355;  Leonard  t;.  Barker,  5  Den.  220;  Phillips 
Bv.  389,  321 ;  Cow.  &  H.  N.  1070 ;  Lawrence  v.  Hunt,  10  Wend. 
80 ;  Wood  V.  Jackson,  8  Id.  9-36;  Goutant  v. Feaks,  2&lw.  Ch. 
830;  Hotchkiss  v.  Nichols,  3  Day,  138;  Sparhawk  v.  Twit- 
dieU,  1  Alhn,  (Mass.)  450. 

T.  R.  Strong,  for  plaintiff,  respondent  ;*-Gited  4  Cbtv.  S  H. 
N.  824,  825,  815,  918,  919,  973-976,  981,  982;  1  Statk.  Ep. 
195;  Bae.  Ah.  Bv.  F.  616;  Qrevnl  Bv.  §§  522,  523,  036,  189; 
Kingsland  t;.  Spalding^  3  Barb.  Ch.  341,  344 ;  Embury  t^.  Con- 
ner, 3  Corns.  511;  Shie  9.  Bingham^  7  Barb.  494;  Castle  v. 
Noyes,  14  If.  T.  (4  JTstm.)  829;  Bishop  of  Winchester  n.  ¥s&nB, 
11  Ves.  Jr.  197 ;  Hanrington  v.  Slade,  22  Barb.  161, 166 ;  Bdw. 
on  Parties,  79;  Code,  §  132;  Dak  p.  Boseyelt,  1  Paige,  85. 

Bt  thm  Ooubt*— Hunt,  Jw— The  first  dass  of  eaoepliani^ 
jrb^Qbenihiaoe  the  alleged  yariance  between  the  lepves^tatiou 
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M  pleaded,  and  as  oftbred  in  eyi^nce,  I  do  not  consider  import- 
ant The  oomplaint  all^;ed  that  the  defendants  represented 
the  mortgage  to  be  ''a  good  and  talid  seooritj^  in  the  hands  of 
Ward,  and  that  he  had  paid  Davis  two  thousand  dollars  for 
the  same.  The  proof  offered  and  reeeiYed  was  to  the  ef- 
fect^ **  that  the  mortgage  was  bona  fidey  was  well  secured,  and 
straight  as  a  string,^  and  that  Daris  had  a  dear  title  to  the 
land.* 

The  representatiot^  that  the  mortgage  was  a  ''good  and  valid 
security,^  was  twofold  in  its  character.  It  embraced  a  state- 
ment that  the  mortgage  was  not  only  valid,  which  may  be  taken 
as  synonymous  here  with  legal,  but  that  it  was  also  good,  that 
is,  good  or  available  as  a  security  upon  which  the  amouut  could 
be  realized.  The  latter  branch  was  fiedrly  met  by  the  statement, 
that  the ''  mortgage  was  well  secured^''  as  was  the  former  by  the 
statement  that ''  it  was  bona  fide  and  as  straight  as  a  string.''  It 
was  certainly  competent  evidence,  under  the  allegation,  and  upon 
which  the  jury  would  have  been  justified  in  finding  both  branches 
of  the  allegation  to  have  been  proven. 

Considering  it  as  a  variance,  the  defendants  CEuled  in  placing 
themselves  in  a  position  prescribed  by  the  statute,  to  enable  them 
to  object  to  the  same. 

No  error  can  be  based  upon  this  exception,  f 

The  admission  of  the  record  in  the  suit  of  Bathbone  against 
these  defendants  and  others,  as  evidence  in  the  present  suit,  is 
made  the  most  serious  cause  of  objection  by  the  defendants.  Mrs. 
Bathbone  brought  her  action  against  the  defendants  and  one 
Davis,  alleging  that  the  title  which  Davis  obtained  under  a 
certain  foreclosure,  and  which  title  was  the  foundation  of  the 
mortgage  m  the  present  suit  alleged  to  be  fraudulent  and 
worthless,  was  void,  on  account  of  various  frauds  and  defects 
therein  alleged.  She  obtained  judgment  according  to  her  prayer, 

*  The  objection  made  on  the  trial  waa  on  the  groand  that  there  waa  no 
aTeiment  in  the  complaint  aa  to  any  repieaentationa  aa  to  the  title  of 
Dayia,  the  mortgagor,  to  the  premises,  or  aa  to  the  priority  of  ita  lien,  and 
that  there  waa  no  averment  in  the  complaint  of  any  such  representation 
aa  **  that  the  mortgage  waa  well  secured  and  straight  aa  a  string." 

t  See  Oode,  g§  1S9, 170, 171 ;  Catlin  e.  Gonter,  11  K  7.  (1  Kern,)  808,* 
Bennett  e.  Jadaon,  21  JT.  F.  288  (  Harmony  f^  Bingham,  1  Duer.  200. 
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and  among  other  things  it  was  adjudged  that  the  '^  said  fore- 
closure sale  is  utterly  void.''  While  that  suit  was  pending,  the 
plaintiff  purchased,  of  the  defendants  in  that  suit^  the  mortgage 
upon  which  the  present  questions  arise. 

It  is  not  denied  that  the  judgment  was  condusiTe  as  between 
Mrs.  Bathbone  and  the  defendants,  not  only  in  that  suit,  but 
wherever  the  question  might  fidrly  arise  between  them.  The  ob- 
jection is  that  that  judgment  did  not  assume  to,  and  did  not,  in 
fSeu^t,  make  any  adjudication  as  between  the  defendants  them- 
selves, but  only  as  between  them  and  the  plaintiff  therein ;  and 
further,  that  the  present  plaintiff  is  not  a  party  to  that  suit^  and 
it  is  not  competent  for  him  to  have  the  benefit  of  that  adjudi- 
cation. 

The  general  rule  is,  that  all  are  bound  by  a  judgment  who 
had  a  right  to  be  heard  therein  and  all  who  are  in  privity  with 
them ;  and  that  all  who  are  bound  by  a  judgment  are  entitled 
to  the  benefit  of  it  against  parties  to  it  or  their  privies.  1 
QreenL  Ev.  §§  522,  523.  Castie  v.  Noyes,  14  K  T.  (4  E^em.) 
329,  involved  the  some  general  principles  as  the  present  case. 
Oastie  claimed  the  property  in  suit  under  a  mortgage  from  the 
former  owner,  and  the  defendant  claimed  under  an  execution 
against  the  same  owner.  A  suit  had  before  been  brought  by  the 
defendant  against  one  Bonk,  a  servant  of  the  plaintiff's  testa- 
tor, for  taking  away  a  portion  of  the  same  property,  allying 
fraud  in  the  mortgage.  This  action  was,  in  fact,  defended  by 
Castle's  testator,  who  assumed  the  defense  of  his  servant.  It 
was  held  that  the  judgment  in  favor  of  the  servant  in  the 
former  suit  was  conclusive  in  the  present  suit,  in  favor  of  Cas- 
tle. The  court  say :  ^'  It  is  by  no  means  true  that,  in  order  to 
constitute  an  estoppel  by  judgment,  the  parties  on  record  must 
be  the  same«  The  term  has  a  broader  meaning.  It  includes 
the  real  and  substantial  parties  who,  although  not  upon  the  re- 
cord, had  a  right  to  control  the  proceedings  and  appeal  from 
the  judgment.  In  this  sense  the  plaintiff's  testator  was  clearly 
a  party  to  the  former  suit,  and  as  he  would  be  bound  by  the 
result,  so  he  or  his  representatives  may  insist  that  the  deter- 
mination is  conclusive  upon  his  adversary.''  And  if  one  cove- 
nants for  the  result  or  consequences  of  a  suit  between  others,  as 
that  a  certain  mor^;age  assigned  by  him  shall  produoe  aspedfio 
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Bnm^  he  thereby,  connects  himself  in  priyity  with  the  proceed- 
ingSy  and  the  record  of  the  judgment  in  that  suit  will  be  con- 
clusive against  him/'    Bappelye  v.  Prince,  4  HiUy  119. 

Greenleaf  thus  explains  it:  '^  Under  the  term |Mrr/iM,  in  this 
connection,  the  law  includes  all  who  are  directly  interested  in 
the  subject  matter,  and  had  a  right  to  make  defense  or  to  con- 
trol the  proceedings,  and  to  appeal  from  the  jadgmenf  1 
OreenL  Ev.  §  523.  The  genersd  doctrine  is,  that  the  person 
who  represents  another,  and  the  person  who  is  represented, 
have  a  legal  identity ;  so  that  whatever  binds  one  in  relation  to 
the  subject  of  their  common  interest,  binds  the  other  also.  IcL 
§  536.  A  record  is  also  evidence  against  one  who  might  have 
been  a  party  to  it,  for  he  cannot  complain  of  the  want  of  those 
advantages  which  he  has  voluntarily  renounced.  2  Stark.  Ev. 
195 ;  Caw.  £  H.  Notes  to  PhiU.  Ev.  569.  It  is  provided  by 
statute  that,  in  an  action  affecting  the  title  to  real  property,  the 
plaintiff  may  file  with  the  county  clerk  a  notice  such  as  was 
fired  in  the  present  case,  and  that  every  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed  or  subsequentiy 
recorded  shall  be  deemed  a  subsequent  purchaser  or  incum- 
brancer, and  shall  be  bound  by  all  proceedings  taken  after  the 
filing  of  such  notice,  to  the  same  extent  as  if  he  was  made  a 
party  to  the  action.  Code,  §  132 ;  4  Cow.  667 ;  11  Wend.  442.  I 
doubt  not  that  such  subsequent  purchaser  would  be  entitled  to 
make  himself  a  formal  party  defendant,  if  his  interests  required 
it,  and  to  conduct  a  defense  in  his  own  name,  although  a  pur- 
chaser of  a  mortgage  interest  only.  The  plaintiff  was  thus  a 
party  in  interest  in  that  suit — a  substantial  privy  of  this  vendor, 
and  his  rights  as  assignee  of  the  mortgage  are  as  effectually  cut 
off  by  Mrs.  Bathbone's  judgment  and  decree  as  if  he  had  been 
named  as  party  defend^oit  in  her  suit 

I  do  not  find  in  the  cases  any  such  qualification  of  the  rule 
that  defendants  are  bound  by  a  judgment  to  which  they  are 
parties,  as  that  this  effect  is  not  produced  as  between  tiiem- 
selves.  The  rule  is  general  and  reciprocal  Its  object  is  to  pro- 
duce that  ^\finis  litium'*  which  the  law  so  greatly  desires,  and 
with  so  much  difficulty  finds.  The  plaintiflb  and  the  defend- 
ants, and  each  plaintiff  and  each  defendant,  and  as  between  each 
plaintiff  and  each  defendant,  find  here  an  estoppel  upon  every 
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qneBtian  ixLYoIred  in  the  judgment  There  is  no  such  lim- 
itation as  the  defendants  contend  for,  and  a  defendant  can 
claim  the  advantage  of  the  termination  of  the  controyersy 
against  his  oo-defendantfl^  in  the  same  manner  as  against  a 
plain  tiffl 

There  is  another  objection  arising  upon  the  charge  of  the 
judge,  which  it  is  necessary  to  consider.  The  judge  charged  the 
jury  ^  that  if  the  representations  made  to  the  plaintiff  were  un- 
tme,  although  the  defendant  Ward  did  not  know  that  they  were 
sOy  yet  if  he  was  informed  and  knew  of  facta,  which,  in  the  ex- 
ercise of  common  sense  and  ordinary  prudence,  were  sufficioit 
to  put  him  on  inquiry,  and  would  have  led  him  to  a  knowledge 
of  the  condition  of  the  tide,  he  would  be  liable  the  same  as  if 
he  had  actual  knowledge.'' 

The  representation  which  giyes  the  cause  of  action  wai^ 
^  that  the  mortgage  was  bona  fide,  was  all  secured,  and  as 
straight  as  a  string ;  that  Dayis  had  a  dear  title  to  the  land;  and 
that  this  was  the  first  incumbrance  f  while  it  was  proved  that 
the  mortgage  was  worthless,  and  that  Davis  had  no  title.  This 
representation  was  made  by  the  defendant  Clarke,  not  by  Ward 
in  person.  The  proof  was  clear  that  Clarke  was  informed  of 
everything  respecting  the  condition  of  the  mortgage^  and  un- 
derstood all  the  fieusts  in  regard  to  it  The  negotiation  fbr  the 
sale  of  the  mortgage  by  Ward  to  the  plaintiff  was  made  by 
Clarke,  as  the  agent  of  Ward,  and  the  knowledge  of  the  agent 
was  the  knowledge  of  the  principal  Upon  the  case  as  it  wis 
presented  by  the  preo(  the  charge  was  rights  and  I  am  inclined 
to  the  opinion  that  it  is  right  in  the  abstract  Bennet  o.  Jud^ 
son,  21  N.  Y.  238,  is  dted  to  sustain  the  charge,  but  goes  much 
fisurther.  In  that  case  the  preposition  is  laid  down  broadly  that 
^'  one  who,  without  knowledge  of  its  truth  or  £Eilsiiy,  makes  a 
material  representation,  is  guilty  of  fraud  as  much  as  if  he  knew 
it  to  be  untrue.''  This  destroys  the  distinction  between  frand 
and  negligence,  which  I  suppose  to  be  well  established^  and  I 
am  not  prepared  to  reiterate  it  in  a  case  which  does  not  require 
it  I  concur  fully  in  the  proposition  laid  at  the  trial  of  that 
case,  that  having  received  fhefruUa  of  the  largain,  the  defend- 
ant was  liable  for  the  fraud  of  his  agents  although  he  did  not 
authorise  the  statement^  or  know  that  it  was  made^  or  whetlier 
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it  was  troe  or  fiilse.    That  rule  was  all  Uiat  the  &ot8  requirddt 
and  all,  therefore,  tiiat  was  really  decided. 
The  judgment  shonld  be  affirmed. 

All  the  judges  concurred. 

Judgment  afflnned,  with  costs. 


OSAH  V.  THE  UNION  BANK. 

JOaoeaBlMf ,  1806^ 
Aflrmiiv  4S  Bar».  4llu 

A  general  bill  of  sale,  purporting  to  transfer  the  assignor's  interest  la 
ell  the  aasets  belonging  to  his  partnership,  soflioee  to  pass  an  item  of 
assets,  the  existence  of  which  was  unknown  by  the  parties. 

W.  bous^t  aU  the  interest  of  M.  in  the  property  of  the  Ana  of  B.  ft  H.» 
and  then  formed  a  partniership  with  B.^  agreeing  to  put  in  all  the  prop- 
erty he  recelTed  from  M.  Mdd,  that  a  bank  deposit  in  the  name  of  R. 
k  H,,  of  which  both  the  parties  were  ignorant  at  the  time^  becanie  the 
partnership  property  of  the  new  firm,  W.  ft  B. 

The  effect  of  a  bill  of  sale  transferring  all  the  interest  of  the  assignor  in 
partnership  property,  without  anything  in  its  terms  to  indicate  aa  in- 
tent to  transfer  only  such  assets  as  may  be  enumerated  in  an  inTentoiy, 
cannot  be  varied  liy  the  mere  omission  of  aa  item  from  the  iaventcKiy, 
nor  by  extrinsio  evidence  of  the  intention  of  the  parties^— there  being 
f      no  question  of  fraud  or  mistake. 

Ambrose  Oram  sued  the  Union  Bank  of  Booheeter,  in  the 
supreme  oourty  for  the  balance  of  a  deposit^  which  he  daimed 
as  assignee  of  the  firm  of  Whaples  ft  Beach.  The  title  of 
Whaples  ft  Boach  to  this  balance  depended  on  the  copartner- 
ship agreement  between  Whaples  ft  Boach,  and  a  prerious 
puxohaie  by  Wluq^des  of  an  interest  in  the  assets  of  a  former 
firm* 

The  fikots  shown  on  ttie  trial  were  tiiat  the  fomer  Arm  ef 
Boach  ft  Matttsctn,  mechanics,  in  Bodiest^i  had  a  deposit  in 
the  defendant's  bank  <m  which  there  was  a  balance  due  them 
of  about  one  hundred  and  nxty^fire  dollank  Mattisoni  by  a 
bin  of  ssle»  sold  his  interest  in  the  firm  properiyi  to 
Whaples. 

The  biUof  sale  recited  that  Ifattison  togellier  with  Boaoh 
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had  carried  on  business,  &&,  and  had  on  hand  goods,  toolsy  &c^ 
^  and  also,  notes  and  bills  receivable,  book  aooonnts,  and  claims 
against  different  persons  to  considerable  amounts,''  .  .  •  and 
iritnessed  that  Mattison  sold  and  conye jed  to  Whaples,  ^  AH 
his  interest  in  said  property  and  effects,  that  is  to  say  the  one 
nndiyided  half  of  all  and  singular  the  said  goods,  working  tool% 
notes  and  bills  receivable,  and  all  other  property  and  valuable 
thing  or  things  belonging  to  said  firm,  of  every  name  and  kind." 

Other  provisions  of  the  bill  appear  in  the  opiniona  The  bill 
made  no  reference  to  an  inventory;  but  at  the  time  of  making 
the  bill  of  sale  an  inventory  was  in  fact  made. 

The  parties  were  ignorant  of  the  existence  of  this  balance  in 
bank. 

Whaples,  having  purchased  Mattison's  interest^  immediately 
entered  into  partnership  with  Boach,  and  put  into  the  business, 
as  he  testified,  **  the  property  he  received  from  Mattison.**  A 
few  months  after  these  transactions,  Whaples  &  Boach  lailed  in 
business,  and  assigned  all  the  partnership  property  to  plaintiff 
in  trust  for  their  creditors;  and  he,  on  the  discovery  of  this 
bank  balance^  brought  this  action. 

Boach;  who  was  examined  as  a  witness,  on  the  trial,  testified 
that  he  did  not  know  where  the  inventory  was.  Mattison's  tes- 
timony was  taken  by  deposition.  He  testified  that  he  had  not 
the  inventory,  nor  any  copy;  that  none  of  the  inventories  made 
out  contained  any  mention  of  moneys ;  that  the  inventories 
were  supposed  and  intended  by  him  to  contain  everything  sold 
or  intended  to  be  sold. 

These  answers  were  excluded  by  the  court,on  plaintifrs  objeo- 
tion;  and  plaintiff  recovered  judgment 

The  supreme  court  were  of  opinion  that»  considering  that 
the  sale  was  not  of  specific  articles,  but  an  entire  interest  in 
the  partnership  effects  m  gross^  and  no  reference  to  an  inven- 
tory was  made  in  the  bill  of  salei  the  general  words  of  the  bill 
of  sale  would  pass  all  the  assets ;  and  likened  the  case  to  a  sale 
of  a  £EUin  by  boundaries  containing  in  gross,  an  estimated  num- 
ber of  acres.  Citing  Starif  Eq.  Jur.  §  144  a;  Morris  Oan.  Oou 
V.  Emmett,  9  Paige,  168 ;  Stebbins  v.  Eddy,  4  Maee.  414  (Be- 
ported  in  42  Barb.  426.) 

Defendants  appealed  to  this  court 
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Edward  HarrUf  attorney  for  defendantSy  appellants; — Oited, 
as  to  admissibility  of  extrinsic  eyidenoe;  Petit  v.  Shepherd,  32 
N.  T.  97. 

J.  C*  Cochrane^  attorney  for  plaintiff  respondent;— Oited 
Stwry  Eq.  Jur.  §§  138-151. 

Hunt,  Ch.  J^ — ^The  first  question  that  arises  upon  the  motion 
for  the  nonsuit  is,  whether  the  transfer  from  Mattison  to  Wha- 
ples  covered  the  demand  in  question. 

The  transfer  conveyed  the  one  undivided  half  of  all  the  prop- 
erty or  valuable  things  of  the  firm  of  Boach  and  Mattison,  of 
every  name  and  kind.  By  the  same  instrument  Whaples  un- 
dertook to  pay  the  one-hilf  of  all  the  debts  of  the  said  firm. 
An  inventory  was  made,  which,  it  was  supposed,  contained  a 
statement  in  substance,  both  of  the  assets,  and  the  debts,  of  the 
firm.  There  was,  however,  no  covenant  or  restriction  which 
limited  the  eflTect  of  the  agreement  to  the  securities,  or  the  debts 
specified  in  the  statement.  The  sale  was  of  the  entire  interest 
in  the  partnership  property.  The  purchaser  was  to  receive  the 
one  undivided  half  of  the  firm  property,  whether  more  or  less, 
as  he  was  to  pay  the  one-half  of  its  debts,  whether  they  should 
prove  to  be  larger  or  smaller  than  was  supposed.  If  an  addi- 
tional debt  against  the  firm  had  been  presented,  it  would  have 
been  the  duty  of  Whaples  to  have  assumed  the  place  of  Matti- 
son with  reference  to  it  So,  I  cannot  doubt  that  the  credit 
in  question,  although  unknown  both  to  Mattison  and  Whaples, 
passed  under  the  transfer  described.  Oouch  v.  Delaplaine,  2  N. 
F.  (2  Omtsl.)  397. 

The  contract  was  clear  and  unambiguous.  No  parol  evidence 
of  the  intention  of  the  parties  was  competent  to  enlarge  or  re- 
strict its  meaning.  Story  an  CbtU.  §  235.  Nor  does  the  ques- 
tion of  fraud  or  mistake  arise.  Both  the  buyer  and  seller  are 
content  with  the  transaction^  so  fiyr  as  the  case  shows,  and  it  it 
not  in  the  power  of  strangers  to  require  its  rescission  or  its  aiU 
teration.  Story  Bq.  Jur.  §  188«  141. 

There  was  nothing  to  submit  to  the  jury  on  this  point  It  was 
properly  ruled  as  a  question  of  law. 

The  defendant  ftirther  insists  that  Whaples  never  transferred 
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tbiB  credit  to  the  new  finnof  Whiqiles  k  Boach,  and  that  thete- 
Ibre  the  same  never  passed  under  their  auignment  to  the  pkim- 
ti£  The  latter  assignment  was  of  partnership  property  simply, 
and  if  the  claim  in  question  had  not  been  made  over  to  the  new 
flrm,  it  certainly  would  not  pass  under  auch  an  assignment  On 
this  subject  Waples  testified  that  after  leoeiying  the  transfer 
from  Mattison,  he  immediately  entered  into  copartnership  with 
Mr.  Boach»  and  says,  *^  I  put  into  the  business  the  property  I 
zeoeiTod  from  Mattiaon*''  This  evidenoe  was  given  wit&oat  ob» 
jection,  and  is  quite  consistent  with  the  written  agreement  be- 
tween fioach  and  Whaple&  A  transftrctf  '^  the  property  leosifed 
from  Mattison,''  means  a  transfer  of  the  whole  of  audi  property, 
and  includes  all  that,  in  Caot  or  in  bw,  passed,  under  the  as- 
signment of  Mattison* 

In  his  printed  argument^  the  appellant  insists  that  he  was  at 
least  entitled  to  have  this  question  submitted  to  the  jury.  This 
is  an  after  thought  The  course  of  the  trial  and  the  opinion  of 
the  court  below  give  strong  reason  to  bslieye  that  the  oonteaton 
the  trial  was  confined  to  the  effect  of  the  transfer  from  MattisoDt 
and  that  it  was  yirtually  conceded  that  the  crodit  in  question 
passed  under  the  partnership  assignment^  if  it  was  the  property 
of  Whaples.  The  defendant  desired  a  submission  to  the  juryof 
the  question  whether  it  was  the  intention  of  Mattiaon  and 
Whaples  that  this  credit  should  pass  under  the  sale  by  the  flnr- 
mer  to  thelatt^,  but  he  made  no  such  request  as  to  the  eflbofc  of 
joint  assignment  by  Whaples  &  Boaoh.  There  is  no  referenoe 
to  this  question,  eren  as  a  proposition  of  law,  except  upon  a 
liberal  oonstruction  of  the  request  for  a  nonsuit  on  tfa*  gromid 
''  that  the  money  or  credit  in  controyersy  did  not  pass  to  Wba> 
pies  or  to  the  plaintift:"  If  it  did  not  pass  to  Whapka,  it»  of 
course,  nerer  could  have  reached  the  plaintifl^  who  daSmed 
tfazDugfa  him,  and  this  knguage  would  be  satuified  by  limitisg 
the  objection  to  the  Whaples  title  alone.  Admitting  it^  how* 
trer,  to  ha?e  been  intended  to  embrace  an  all^gatkm  that 
thia  mon^  or  credit  was  not  inoluded  in  the  tranafer  by 
Whaples  &  Boach,  as  partners,  to  the  plabtil^  the  oaae  is  not 
aided.  There  was  dear  and  undiquited  evidenoe  that  it  was  so 
embraced,  and  the  defendant  aimply  asked  a  ruling  upon  the 
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question  as  one  of  ]aw»  and  did  not  ask  that  it  sbonld  be  sab- 
mitted  to  tiie  juiy. 

The  principles  laid  doim  shoir  tiiat  the  rulings  at  Uie  trial 
were  correctly  made. 

The  jndgxnent  should  be  affirmedt  with  oostSi 

MiLLEB,  J.— The  bill  of  sale  executed  by  lEattison  to  Wbapln^ 
conveyed  and  transferred  to  the  latter  dl  Ihe  into^  of  IbM^ 
Bon  in  the  partnership  property  and  eflfeots^  b«ng  tiie  utMUviM 
half  of  all  the  property  and  things  in  aoti<m  enumerated  in  t^ 
instnunenlv  and  ''all  other  property  and  TaluaUe  tiling  or 
things  belonging  to  said  firm,  of  every  kind  and  natuze^*^  This 
language  is  broad  and  oomprehensiTei  and  dearly  embraced  the 
entire  interest  of  Mattison  in  the  copartuerriiip  prc^erty.  Ik 
did  not  limit  the  effect  of  the  bill  of  eale^  because  the  parlies 
did  not  know  that  there  was  a  balance  of  Uie  prioe  on  deposit 
with  the  defendant  It  would  pass  by  the  assignment  the  same 
as  if  this  particular  item  had  been  known  by  the  parties^  and 
such  was  clearly  their  intention.  It  is  not  to  be  assumed  that 
in  case  of  a  transfer  of  property,  in  which  the  insktim«ut  shows 
a  clear  and  plain  intention  to  embrace  everything  owned  by  the 
party,  that  an  exception  is  to  be  made  in  ihvor  of  any  partioular 
kind  or  species  of  property.  If  such  were  the  rule  it  would  not 
be  difficult  in  many  oases  to  vary  and  contradict  the  express 
feims  of  a  written  instrument,  in  violation  of  the  principle  ao 
long  and  so  well  established,  that  parol  evidence  cannot  be  in* 
troduced  to  contradict  a  writing.  When  such  a  design  is  in 
contemplation,  it  is  the  plain  duty  of  the  parties  to  express  ft 
in  the  writing,  and  in  case  of  a  fitilure  to  do  so>  to  abide  by  the 
oonsequenoes  of  their  neglect 

The  isict  that  an  inventory  was  taken  of  the  property,  does 

not,  by  any  means^  alter  the  efiTeot  and  meaning  of  the  written 

contract  of  the  parties.    Upon  sales  of  this  description  it  is  nol 

uncommon  to  make  an  inventory  of  the  property  intended  to 

be  sold,  and  it  is  usual  for  the  piurties  to  embrace  every  article 

of  property  known  to  them ;  but^  unless  the  contract  expressly 

provided  that  the  inventory  is  to  oqntrol,  it  oannot  be  ao  eon-^ 

strued;  as  it  is  to  besupposed,  if  such  were  the  design^  that  the- 

bill  of  sale  would  have  contained  phraseology  which  liaifced  ttio^ 
30 
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sale  to  the  inyentory.  Sucli  is  not  the  case  here ;  but  language 
of  the  most  general  character  is  employed,  so  as  to  comprehend 
aU  kmd  and  species  of  property,  without  any  regard  whatever  to 
that  which  is  enumerated  in  the  inventory. 

At  the  time  when  the  hill  of  sale  was  made,  an  inventory  of 
all  accounts  and  bills  payable,  due  from,  or  owing  by  this  firm, 
was  also  made  out,  that  is  not  referred  to  in  the  contract, 
which  provides  that  Whaples  shall  pay  one-half  of  all  debts 
and  liabilities,  and  idemnify  and  save  harmless  the  party  of 
the  first  part  thereupon.  If  a  debt  had  been  left  out  of  the 
inventory,  could  it  be  claimed  that  Whaples  was  not  liable  for 
ihis  debt?  I  think  not.  And  for  the  same  reason  it  cannot 
now  be  urged  as  a  defense,  that  the  claim  in  question  did  not 
pass  by  the  bill  of  sale. 

It  is  evident  that  in  the  transaction  between  the  parties,  it 
was  contemplated  that  the  purchaser  should  occupy  precisely 
the  same  position  as  the  seller  had  occupied,  and  that  the  former 
should  be  entitled  to  all  the  benefits  and  advantages  arising  from 
the  sale,  and  be  liable  for  all  the  debts  incurred,  without  regard 
to  the  possible  contingency  of  the  one  or  the  other  exceeding 
the  inventory  which  had  been  made  of  each. 

Upon  the  facts  presented  in  this  case  there  was  no  question 
of  fact,  whether  or  not  it  was  the  intention  of  the  'paLrtiea  to 
confer  title  to  the  money.  That  intention  was  entirely  appar- 
ent item  the  bill  of  sale  itself;  and  even  if  the  inventory  had 
been  introduced  it  would  not  contradict  the  plain  import  of  that 
instrument  Nor  was  it  competent,  in  my  opinion,  to  introduce 
evidence  of  conversation  had  between  the  parties,  to  show  what 
in  fact  was  the  property  of  the  firm  of  Whaples  &  Boach.  The 
instrument  showed  what  was  actually  transiTerred,  and  the  law 
fixed  what  property  belonged  to  the  firm.  The  evidence  offered 
would  have  been  parol  testimony  to  contradict  a  writings  and 
was,  therefore,  not  admissible. 

There  was  no  error  upon  the  trial,  and  the  judgment  must  be 
affirmed. 


A  majority  of  the  jadges  ooncurred. 
Judgment  affirmed,  with  costs. 
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CBICHTON  V.  THE  PEOPLE. 

Jane,  1864. 

On  an  indictment  for  advising  a  pregrmuit  woman  to  procnre  a  miaearriage, 
it  is  not  material  that  another  person  beside  the  prisoner  has  had  con- 
nection with  the  woman.* 

An  indictment  under  the  statute,  (X.  1845,  p.  285,  c.  260,  §  2),  mak- 
ing it  criminal  for  a  person  to  advise  or  procure  an  abortion,  is  not 
bad  for  the  reason  that  it  states  **  that  heretofore,  to  wit,  at  the  time 
and  place  aforesaid,  one  A.  was  a  pregnant  woman,  and  that  the  ac- 
cused, with  the  intent  to  produce  miscarriage,  did  advise  and  procure 
of  her  then  and  there  to  take  certain  drugs,"  &c.  The  whole  statement 
may  be  understood  to  relate  to  the  same  moment  of  time,  and  it  suffi- 
cientlj  shows  an  advice  and  procurement  at  the  time  specified  as  the 
time  of  taking.f 

R  eeeme.  that  under  an  averment  in  an  indictment  of  recommending 
"  Dr.  James  Clark's  pills,"  evidence  of  the  recommending  of  "  1>t,  Clark's 
pills"  is  not  a  variance. 

*  Compare  Dunn  «.  People,  29  N,  T,  528,  where  it  was  held  that,  on 
such  an  indictment,  it  is  a  material  fact,  as  showing  motive,  that  the  de- 
fendant was  the  father  of  the  child  with  whom  the  woman  was  pregnant. 
In  such  a  prosecution  the  law  does  not  regard  the  woman  as  an  acoom- 
plice, — within  the  rule  calling  for  corroboration  of  the  testimony  of  an 
accomplice, — ^bnt  rather  as  the  victim  of  the  crime. 

See  amendmenta  in  the  statute,  2  X.  1869,  p.  1508,  c  681 ;  1  X.  1872,  p. 
509,  c.  181. 

t  Compare  Elkln  r.  People,  28  N,  F.  177.  In  that  case,  Jacob  Elkin, 
the  plaintiff,  in  error,  was  indicted  in  the  New  York  general  sessions,  with 
Samuel  Elkin,  for  a  conspiracy  falsely  to  procure  Jacob  Laube  to  be  ar- 
reated  and  indicted  for  larceny.  The  allegation  of  the  indictment  (which 
is  not  given  in  the  report  in  28  i\r.  T.)  was,  that  they  "  falsely,  unlawfully, 
wickedly  and  maliciously,  intending,  contriving,  and  devising  one  Jacob 
Laube  then  and  there  unjustly  to  deprive  of  his  good  name  and  charac- 
ter, on,"  Ac.,  at,  &c.,  with,  &c., "  did  unlawfully  and  maliciously  conspire, 
combine,  and  confederate  together  amongst  themselves  and  with  each 
other,  to  procure  him,  &c.,  then  and  there  to  be  arrested,  for  the  offense  of 
larceny,  well  knowing  that  he  was  not  guilty  of  said  offense ;  and  did 
then  and  there  in  pursuance  of  said  conspiracy,  combination,  and  confed- 
eracy, cause  and  procure  one  Josephene  Westendorff  to  appear  before  Hon. 
Barnabas  W.  Osborne,  then  and  there  a  police  justice  in  said  city,  and 
complain  of  him,  the  said,&c.,  for  larceny,  and  falsely  swear  that  he,  &c, 
had  stolen,"  &c,  &c 
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George  Crichton,  the  plaintiff  in  error,  was  indicted  under 
the  statute,  Z.  1845,  p.  285,  a  260,  2 ;  same  staL  Z  RS.%  975, 
5  ed.,  for  advising  a  pregnant  woman  to  procure  a  miscarriage. 
The  first  count  in  the  indictment  alleged  as  follows:  That 
George  Crichton  "  heretofore,  to  wit,  on  June  22,  1861,  with 
force  of  arms,  &c.,  at  the  town  of  Osw^atehie,  in  the  said  county 
of  St  Lawrence,  and  on  divers  other  days  and  times,  did  then 
and  there  advise  and  attempt  to  procure  and  did  procure  one 
Eli^beth  Dixon  to  take  certain  medicines,  drugs  and  substances, 
to  wit:  certain  pills  known  as  ^  Dr.  James  Clark's  female  pills^' 
which,  &C.,  .  •  .  with  the  intent  of  procuring  the  miscar- 
riage of  her,  the  said  Elizabeth  Dixon,  she  then  and  there  being 
a  pregnant  won^m.'^ 

The  second  count  alleged  as  follows :  ^'  That  heretofore,  to 
wit,  at  the  time  and  place  aforesaid,  one  Elizabeth  Dixon  was 
then  and  th«^  a  pregnant  woman ;  that  the  said  George  Cricb'^ 
ton,  for  the  purpose  and  with  the  intent  to  cause  and  produce 
the  miscarriage  of  her,  the  said  Elizabeth  Dlxon^  she  being 
such  pregnant  woman  as  aforesaid,  did  advice  and  procure  her, 
the  said  Elizabeth,  then  and  there  to  take  certain  drugs,  medi- 
cines, substances  or  pills,  to  the  jurors  aforesaid  unknown,''  &c 

At  the  trial,  the  defense  moved  to  strike  out  the  aeoond  coun^ 
as  not  alleging  the  time  or  place  cf  committing  the  o£Eenae.  The 
motion  was  denied  and  exception  taken. 

The  prosecution  proved  that  the  prisoner  had  induced  one 
Elizabeth  Dixon  to  take  some  of  Dr.  Clark's  female  pills  with 
intent  to  procure  an  abortion ;  the  witness  designating  themts 
Dr.  Clark's,  not  as  Dr.  James  Clark's,  as  designated  in  the  in* 
dictment  A  drug  clerk  testified  that  the  prisoner  bou|^t  some 
of  Sir  James  Clark's  female  pills,  on  the  day  on  which  the  of- 
fense was  charged  to  have  been  committed* 

At  the  close  of  the  case  for  the  prosecution,  the  defense  moved 
for  the  prisoner's  discharge  on  the  grounds  that  there  was  no 
evidence  on  which  the  jury  could  convict  him  of  the  ol&D9e 
charged  in  the  first  count ;  and  that  the  second  count  was  de- 
fective, for  not  averring  time  or  place. 

The  motion  was  denied,  and  exception  taken. 

The  defense  then  called  one  L^tle,  to  show  that  he  had  had 
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fiexnal  interoonrse  with  Elizabetli  Dixotu  The  court  exclnded 
the  evidence  and  the  defense  excepted. 

The  prisoner  was  oonTicted,  and  brought  a  writ  of  error  on  a 
hin  of  exceptions. 

The  supreme  court,  at  general  term,  held  that,  conceding  the 
second  count  to  be  defective,  the  verdict^  being  general^  could 
be  upheld,  since  the  evidence  could  properly  apply  to  the  first 
Munt ;  and  that  although  the  designation  of  the  medicine,  even 
when  under  a  videlieefy  was  material,  there  was  no  substantial 
variance  in  the  proof  of  the  use  of  the  medicine  allied.  The 
judgment  was  accordingly  affirmed,  whereupon  this  writ  of  error 
was  brought 

Myers  £  Magone,  for  plaintiff  in  error  ;-^ited  People  tf. 
WUey,  3  HiUy  213 ;  Coles  t^.  Marquand,  2Id.  4A7;  People  v. 
Lohman,  2  Barb.  22L 

£.  B.  Vary,  for  the  People,  defendants  in  error. 

iNOBAHAir,  J. — ^There  was  no  error  in  excluding  the 
inquiry  put  to  Lytle  as  to  his  connection  with  Elizabeth 
Dixon.  It  was  immaterial  whether  any  other  person  had  con- 
nection with  her  or  not  The  offense  charged  was  the  advising 
means  to  produce  an  abortion,  and  would  have  been  the 
same  whether  the  prisoner  or  Lytle  was  the  fether  of  the  child. 

The  main  question  in  the  case  is  whether  the  court  erred  in 
irefasing  to  strike  out  the  second  count  in  the  indictment,  and, 
if  such  refusal  was  erroneous,  whether  the  verdict  con  be  sus- 
tained notwithstanding  such  refusal 

The  objection  to  the  second  count  is  that  there  is  no  time  or 
place  averred  at  which  the  offense  is  charged  to  have  been  com- 
mitted, so  as  to  show  that  it  was  within  the  jurisdiction  of  the 
eourt  This  count  charges  that  at  a  certain  time  and  place  the 
said  Elizabeth  Dixon  was  pregnant,  and  that  tiie  defendant^ 
with  the  intent  to  cause  and  produce  her  miscarriage,  did  ad*- 
vise  and  procure  her,  then  and  there,  to  take,  &a  The  objec- 
tion to  this  count  is  that  the  words  ''  then  and  tiiere  **  should 
have  been  inserted  prior  to  the  allegation  of  advice  and  procure- 
ment, and  not  as  to  the  taking  and  ase  of  the  medidnea  The 
ordinary  interpretation  of  this  count  would  be  that  tiie  advice 
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▼as  given  at  the  time  when  Elizabeth  was  ayerred  to  be  there, 
and  when  it  was  averred  that  she  was  to  take  the  medicine  ad- 
vised and  procured  to  be  taken.  It  was  all  in  the  same  tense, 
and  related  to  the  same  moment  of  time.  The  charge  was  that 
she  was  then  pregnant ;  that  the  prisoner  advised  and  procured 
her,  then  and  there  (that  is,  at  the  time  before  mentioned,  viz : 
when  she  was  there  pr^nant),  to  take  the  medicines.  All  the 
acts  charged  relate  to  the  same  time,  and  the  application  of  the 
rale  that  certainty  to  a  common  intent  is  sufficient,  would  be 
enough  to  sustain  this  count 

But,  conceding  that  the  second  count  was  defective,  that 
would  not  be  fatal  if  the  first  count  was  good.  People  v.  Wiley, 
8  naiy  194 ;  Kane  v.  People,  8  Wend.  203,  211 ;  People  v.  Gil- 
kinson,  4  Park.  Cr.  26,  29. 

The  first  count  is  conceded  by  the  prisoner's  counsel  to  be 
good,  but  he  contends  that  the  evidence  could  not  apply  to  it* 
The  averment  is  that  the  prisoner  advised  Elizabeth  Dixon  to 
take  certain  medicines,  drugs  and  substances,  to  wit,  certain 
pills,  known  as  Dr,  James  Claries  female  pills,  and  the  evidence 
was  that  he  bought  a  bottle  of  Dr.  Clark's  female  pills,  and  told 
her  to  take  them,  &c 

There  can  be  no  doubt  if  the  nature  of  the  medicines  had 
not  been  stated  under  a  videlicet  the  count  would  have  been 
amply  sufficient  and  the  evidence  would  have  sustained  it.  It 
has  been  held  that  whatever  is  not  necessary  to  constitute  tiie 
offense  may  be  treated  as  surplusage. 

This  is  particularly  the  case  where  the  offense  is  statutory, 
and  in  such  a  case  it  is  always  sufficient  to  charge  the 
offense  in  the  words  of  the  statute,  although  more  particular- 
ity is  required  in  bringing  the  offense  within  it,  where,  as  in 
this  case,  more  words  are  used  than  is  necessary  to  make  out 
the  offense ;  I  think  the  remaining  may  be  rejected  as  surplus- 
age. Various  cases  to  this  effect  may  found  in  2  Whart.  Or.  L. 
G26. 

But  I  think  the  allegation  was  substantially  proven,  if  it  was 
not  to  be  regarded  as  surplusage.  The  evidence  showed  the 
prisoner  to  have  done  everything  averred  in  this  coun^  ex- 
cepting that  the  pills  recommended  were  Dr.  ClarVs  pills  in- 
stead of  Dr.  James  Clark's  pills,  and  there  was  also  evidence  to 
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show  that  the  prisoner  hod  purchased  Sir  James  Clark's  pills, 
at  the  place  where  he  told  Elizabeth  Dixon  he  had  purchased 
thenL  If  it  had  been  necessary  to  show  that  the  pills  he 
recommended  were  Dr.  James  Clark's  pills,  the  eyidenoe  was 
ample  to  submit  to  the  jury  the  question  whether  it  was  this 
particular  medicine  the  prisoner  recommended,  and  upon  this 
point  the  finding  is  against  the  prisoner. 

There  is  no  ground  for  interfering  with  the  judgment  of  the 
general  term. 

The  judgment  should  be  afSrmed,  and  proceedings  remitted 
to  sessions. 

Wright,  J. — It  is  not  claimed  that  the  conriction  is 
erroneous,  if  the  second  count  of  the  indictment  is  good. 
This  count,  it  is  contended  on  behalf  of  the  defendant^  is 
bad  for  want  of  a  sufficient  yenue.  I  am  not  able  to  see 
this  defect. 

The  defendant  was  indicted,  under  the  statute  of  1845,  making 
it  criminal  for  a  person  to  advise  or  procure  any  pregnant  woman 
to  take  any  medicine,  drug,  substance  or  thing  whatever,  with 
the  intent  thereby  to  procure  the  miscarriage  of  any  such  woman. 
L.  1845,  c  260,  §  2. 

[The  judge  here  recited  the  two  counts  above  given  in  fulL] 

The  criticism  of  the  defendant's  counsel  upon  this  [second] 
count,  I  think,  has  nothing  of  substance  of  it  He  concedes 
that  if  the  allegation  had  been  that  the  defendant  '^  did  then 
and  there  advise  and  procure  the  said  Elizabeth  Dixon  then 
and  there  to  take,"  ftc,  the  count  would  have  been  good ;  but 
contends  that  as  it  stands,  the  giving  of  the  advice  and  pro- 
curing  her  to  take  (the  only  acts  of  the  defendant  constituting 
the  crime  charged),  are  without  venue  of  time  or  place.  If 
this  were  the  fair  construction,  if  would  be  fa.tal ;  for  time  and 
place  must  be  attached  to  every  material  fact  averred.  But  it  is 
hypercriticaL  The  time  and  place  of  advising  and  procuring 
arc  stated,  as  will  be  seen  by  reading  the  count,  omitting  the 
adjunctive  and  parenthetic  clauses  showing  the  condition  of  tlie 
woman.  It  would  then  read :  '^  heretofore,  to  wit,  at  the  time 
and  place  aforesaid  (that  is,  at  Oswegatchie,  June  22, 1861), 
Qeoige  Crichton,did  advise  and  procure  her,  the  said  Rliiabeth 
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Dizoiiy  then  and  there  to  take^"  &a  TTnkM  tike  time  and  ^ace 
fiist  mentioned  in  the  connt  refer  to  the  adnsiag^  and  procnr- 
ing,  they  do  not  refer  to  anything. 

Being  of  opinion  that  the  second  count  is  not  diefectiTBin  the 
particular  suggested,  it  is  unnecessary  to  pursue  the  fiirther  in- 
quiry whether  the  defendant  was  properly  couTicted  on  ihe  ttat, 
which  is  conceded  to  he  unoh3ectionab]j& 

The  judgment  of  the  supreme  court  should  be  affirmed* 

All  the  judges  concurred  in  affirming  the  judgment. 
Judgment  affirmed* 


CBOMMEUN  V.  THB  NEW  YOBE  &  FATtLEM  SAEL- 

EOAD  COMPANY. 

December,  1868. 

Afflimlni;  10  JBctw.  77. 

The  inoonTenieiico  to  a  railroftd  oompaiiy,  ii!oni  goods  bain^  left  in  their 
freight  oara  Btandin^  in  the  pohlic  highway,  during  the  nnreaaonahle 
delay  of  the  consignee  to  remove  the  goods,  oonjititatefl  only  a  daim 
in  the  nature  of  demurrage ;  and  the  company  have  no  lien  oa  the 
goods  for  the  payment  thereof. 

William  H.  Crommelin  sued  defendants  m  the  New  York 
superior  courty  to  recoyer  possession  of  certain  hlooks  of  marUe 
of  his,  which  he  alleged  they  wrongfolly  detained  from  him.. 

Plaintiff  was  a  stone  cutter,  acouatomed  to  have  marble 
brought  oyer  defendants'  road.  Defendants  made  a  reg^ulation, 
of  which  plaintiff  had  knowledge^  that  in  addition  to  tiie 
freightage,  one  dollar  a  day  would  be  charged  by  theuL  for  tiie 
use  of  each  car  in  which  the  marble  was  left,  after,  it  had  sa* 
mained  forty-eight  hours  at  the  depot.  In  Ootobeiv.  1860,.  tfazeer 
cars,  containing  the  blocks  in  question,  were  brouj^.  to  New 
York  by  the  defendants'  trains,  and  plaintiff  was  notified  by 
defendBJxts  of  the  arriyal,  and  of  the  charge  that  wondd.  be 
made.  He  testified  that  he  receiyed  this  notioe  on.the  lTtii» 
The  agent  of  the  company  testified  that  the  marble:  aoexxvedoa 
or  abovt  the  nth,  and  that  plaintiff  was  notified  oul  the  IStth. 
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Tte  eaam  sfood  vntfl  the  ^Qid^  on  ihe  traek  in  the  Foorth- 
8Teniz€y  iathftcitjof  H'ew  York.  Bnrmg  ihig  period  plaintiff 
paid  tiie  freight^  bnt  defendants  leftxsed  to  delirer  tlie  marble 
without  payment  of  three  dollars  per  day  additbnaL  Hence 
this  action.  The  judge  instrocted  tiie  jory,  in  effect,  that  the 
eompany  had  a  lien  for  the  extra  charge^  and  the  jury  accord- 
ingly found  jbr  defendants 

The  superior  courty  on  appeal,  held,  for  substantSaQy  the  same 
reasons  as  those  assigned  in  the  following  opinion,  that  there 
waer  no  lien ;  citing,  besides  other  cases,  Lambert  v.  Bobinson,  1 
Esp.  119,  and  WhiUaher  on  Liens,  2.  (Beported  in  10  Bosw. 
77.)    Defendants  appealed. 


(7.  W.  Sandfordy  for  defendants,  appellants; — Cited  Morgan 
V.  Gengdon,  i  K  T.  (4  Comsi.)  552;  3  Mauls  £  S.  168;  5  Id. 
IW ;  Schmidt  v.  Blood,  9  Wend.  268;  Whittaher  on  LienSy  2. 

Samuet  Handf  for  plaintiff,  respondent; — Cited  i^ak  8. 
Newton,  1  Den.  45 ;  Ang.  on  Car.  §§  391,  313,  383;  Gibson  v. 
Culyer,  17  Wend.  311;  Quiggin  p.  Duff,  1  Mees.  A  W.  173:  2 
JTent,  604 ;  Beraro  tr.  Ghio,  3  E.  D.  Smithy  264 ;  Add.  on  Conl 
850;  Jackson  v.  Cummins,  5  Mees.  £  W.  342 ;  Birley  v.  Glad- 
stone, 3  Maule  dk  8.  205 ;  Abb.  on  Shipp.  6  Am*  ed.  365 ;  Lam- 
bert V.  Bobinson,  1  Esp.  119* 

HiTiPE^  Oh*  J. — ^It  is  to  be  assumed  from  the  eyidence  and 
from  the  finding  of  the  jury,  that  the  plaintiff  had  received 
notace  on  October  12, 1860,  of  the  arrival  of  his  marble.  It  is 
to  be  forther  assumed,  although  the  evidence  was  contradictory 
on  that  point,  that  the  plaintiff  had  been  informed  by  the 
agent  of  iiie  defendants^  that  a  charge  would  be  made  for  the 
detention  of  the  cars  longer  flian  forty-eight  hours.  Had  an 
action  been  brought  to  recover  the  damages  or  the  agreed  price 
for  this  detention,  it  would,  upon  tiiese  feots^  have  been  soa- 
tainable. 

The  legal  question  hers  is,  had  the  defendants  a  lien  upon 
the  marble  for  the  delay  in  taking  ifc,  which  justified  their  re- 
fusal to  deliver  it    That  the  defendants  bad  a  Uen  for  the 
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freight  of  the  marble  is  not  denied     The  plaintiff  oonoeded  if^ 
and  paid  the  amonnt  before  demanding  the  marbk.    The  Ueq 
of  an  innkeeper  or  of  a  common  carrier,  is  well  established.  So, 
the  principle  is  well  established  generally,  that  eyery  bailee  who 
bestows  labor,  care  or  skill  npon  an  article  entrosted  to  his 
possession,  may  retain  the  article  until  the  amount  due  to  him 
for  such  care,  labor  or  skill,  shall  be  paid.  The  watch  repairer, 
the  blacksmith  and  the  tailor  are  the  instances  usually  cited 
by  way  of  illustration.    On  the  other  hand.  A.,  being  stable- 
keeper  or  an  agister  of  cattle,  has  no  such  lien.    He  must  de- 
liver the  horses  or  the  cattle  to  the  owner  upon  demand,  and 
seek  his  remedy  upon  his  contract    Allen  v.  Chapman,  Croki 
Car.  271 ;  Blake  v.  Nicholson,  3  Maule  S  S.  167 ;  Jackson  r. 
Cummins,  5  Mees.  d  TT.  342;  Pinney  v.  Wells,  10  Conn.  104; 
Grinnell  v.  Cook,  3  J7i7/,  485 ;  Morgan  v.  Congdon,  4  N.  Y.  521 
In  the  present  case  the  marble  was  not  deposited  in  any  wan^- 
house  or  place  of  storage.    The  character  of  a  warehouseman, 
or  any  liability  for  its  protection  or  storage,  after  forty-eight 
hours,  was  expressly  disclaimed  by  the  defendants,  in  their  no- 
tice of  October  12.    It  was  never  removed  from  the  cars,  bat 
remained  upon  them  in  the  public  highway,  until  after  the 
plaintiff  had  demanded  its  delivery  to  him.    The  defendants 
insist,  that  by  the  goods  being  left  upon  their  cars,  and  by  the 
delay  of  the  plaintiff  to  remove  them  within  forty-eight  honn 
after  their  arrival,  injury,  inconvenience  and  expense  was  suf- 
fered by  them.    This  is  quite  probable.    It  oonstitutes,  hoir- 
ever,  a  claim  in  the  nature  of  demurrage,  and  does  not  fall 
within  the  principle  of  those  transactions,  which  gives  a  lien 
upon  the  goods.    It  is  a  breach  of  contract  simply,  for  whicli« 
as  in  case  of  a  contract  in  reference  to  pilotage  or  port  chaigeSi 
the  party  must  seek  his  redress  in  the  ordinary  manner.    AW^ 
on  Shipp.  286 ;  Birley  v.  Gladstone,  3  MauU  £  &  205. 

The  order  of  the  general  term  directing  a  new  trial  must  to 
affirmed  and  judgment  absolute  is  ordered  for  the  plaintill^and 
a  writ  of  inquiry  should  issue  to  the  sheriff  of  New  Yoric  to 
assess  the  damages,  unless  the  sameshall  be  agreed  upon  by  the 
partieSi 

Olbsbke,  J^  also  expressed  the  opinion  that  the  use  of  Bi^ 
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cars  while  standing  in  the  street  was  not  storage,  and  gave  no 
lien  for  the  charge  therefor. 

A  majority  of  the  judges  concurred. 

Order   affirmed,  with    costs,  and    judgment   absolute  for 
plain  tifil 


CBOUNSE  V.  FITCH. 

September,  1868. 
Berening  U  Abd,  Pr.  846 ;  8.  C,  la  Eow»  Pr.  8Sa 

For  the  purpose  of  showing  the  valne  of  household  furniture  at  a  given 
time,  it  is  competent  to  prove  for  what  it  Bold  at  a  public  sale  three 
months  afterward.* 

Such  lapse  of  time  is  not  sufficient  to  justify  the  exclusion  of  the  evi- 
dence ;  but  if  anything  occurred  in  the  interim  materially  affecting  the 
value,  it  is  competent  for  the  adverse  party  to  show  it. 

In  an  action  against  the  indorsor  of  a  promissory  note,  where  the  defense 
was  that  the  circumstances  under  which  the  plaintiffs  obtained  the 
note  amounted  to  a  payment  of  it  by  them,  for  the  benefit  of  the  maker, 
proof  that  the  maker  had  previously  declared  that  he  would  borrow 
money  from  the  plaintiffs  to  pay  the  note, — Held,  inadmissible. 

The  declaration  of  the  maker  of  a  note  that  the  same  is  paid,  not  made 
at  the  time  of  the  transaction  which  constituted  the  payment,  nor  made 
in  the  presence  of  the  holder,  should  not  be  received. 

Where,  on  cross-examination,  a  party  takes  the  testimony  of  the  witness 
to  new  and  collateral  matter,  not  pertinent  to  the  issue,  he  is  not  at  lib- 
erty to  give  evidence  to  contradict  the  witness  in  this  respect. 

A  conversation  between  copartners,  to  the  effect  that  they  will  make  a 
profit  by  purchasing  a  certain  note,  directly  followed  by  their  advancing 
the  amount  of  the  note  to  the  holder,  is  not  admissible  in  their  own 
favor,  as  proof  of  their  intention  in  procuring  the  note,  and  to  deter* 
mine  the  character  of  the  transaction. 

Conrad  A.  Crounse  and  William  Crounse  brought  this  action 
against  Ebenezer  A.  Fitch  and  A.  Crounse,  in  the  supreme 
court,  upon  a  promissory  note.  The  defenses  were,  1.  That 
Fitch  was  the  surety  of  P.  A.  Crounse,  and  that  while  the  lat- 
ter was  responsible,  Fitch  requested  the  holder,  after  the  note 
became  due,  to  proceed  and  collect  it  of  the  principal,  but  the 

•  See  Wells  v.  Kelsey,  87  N.  F.  148. 


«76  STEW  YOBK 


Cfoobm*.  FHeh. 


holder  neglected  so  to  do  until  P.  A.  Groimae  became  insolvent. 
2.  That  the  note  had  been  paid  by  the  principaL 

On  the  trial  nnmeroas  exceptions  were  taken  by  defendants 
to  the  mlings  of  the  jndge  npon  the  adnnsdbility  of  eyidence, 
which  appear  in  the  opinion. 

Judgment  rendered  on  the  yerdict  for  plaindffs  was  affirmed 
by  the  general  term.     14  Ahh.  Pr.  346  ;  23  How.  Pr.  350. 

The  defendant  Fitch  appealed. 

Tremaine  di  PeckAani,  defendant^  appellant 
Samuel  Bandy  for  ^laintiflb,  respondents. 

GnoTEBy  J. — ^No  exceptions  haying  been  taken  to  the  charge 
of  the  jndge  to  the  jury^.that  must  be  assumed  to  haye  been 
correct  This  leayes  for  examination  by  ttiis  court  only  the  ex- 
ceptions taken  by  the  defendant  to  the  rulings  of  the  court  upon 
the  competency  of  eyidence. 

In  considering  these  exceptions^  the  questions  in  issue  must 
be  kept  in  yiew.  These  were:  First,  whether,  after  the  maturity 
of  the  note,  the  surety.  Fitch,  while  his  principal,  Crounse,  was 
solyent,  requested  the  holder  to  proceed  and  collect  the  note  of 
the  principal,  and  whether  the  holder  delayed  to  prosecute  until 
the  principal  became  insolyent ;  and.  Second,  whether  the  note 
had  been  paid  by  the  principaL 

Upon  the  first  issue  the  only  question  made,  as  appears  by 
the  case,  was  whether  the  principal  debtor,  Crounse,  was  sol- 
yent at  the  time  the  request  was  made  by  Fitch  to  collect  the 
note  of  him.  This,  it  appears,  led  to  an  inquiry  as  to  the  yalue 
of  the  property  owned  by  him  at  the  time  of  the  i^uest  (De- 
cember, 1856). 

For  the  purpose  of  showing  the  yalue  of  a  portion  of  the 
property  (certain  hotel  furniture),  the  plaintiff  offered  to  proye 
what  it  sold  for  at  a  public  sale  in  March,  1857.  The  judge  held 
flie  eyidence  competent,  to  which  the  defendant  excepted.  I 
tiiink  this  ruling  was  correct 

It  was  held  in  Campbell  v.  Woodworth,  20  JST.  T.  499,  that 
the  price  for  which  goods  sold  at  public  auction  was  competent 
flyidence  for  the  consideration  of  a  juiy  upon  the  question  of 
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the  yalne  of  the  gooda.  In  this  case  the  question  was  as  to  the 
Taloe  of  the  fornitaie  in  December.  The  sale  was  in  March 
tliereafker.  The  difierence  in  time  is  not  so  greats  when 
the  kind  of  property  in  question  is  considered,  as  to  justify  the 
exclusion  of  the  eridence.  If  anything  had  occurred  between 
December  and  Maich  materially  affecting  the  value  of  the  fnr* 
niture,  it  was  competent  for  the  defendant  to  show  it,  and  thus 
enable  the  jury  upon  all  the  eyidenoe  to  determine  its  value  in 
December. 

Upon  the  issue  of  payment  by  the  principal,  Crounse,  the 
case  shows  that  the  only  question  at  the  trial  was  whether,  when 
the  plaintiff  paid  Ogsbury,  the  holder,  the  amount  of  the  note, 
he  did  it  as  purchaser  of  the  note  from  him,  or  whether  he 
loaned  the  money  to  the  principal,  and  the  note  was  paid  by 
him  therewith  to  the  holder. 

Fpon  this  issue  it  is  manifest  that  all  statements  made  by  the 
principal  to  the  holder  of  the  note,  not  in  presence  of  the  plain- 
tiff, or  either  of  them,  and  of  which  they  had  no  knowledge  at 
the  time  they  advanced  the  money,  were  inadmissible  to  affect 
their  rights. 

'  The  judge  was  right  in  excluding  the  statements  made  by 
the  principal  to  Ogsbury,  that  he  would  borrow  the  money  of 
the  plaintiffs  and  pay  the  note.  There  was  nothing  tending  to 
show  that  either  of  the  plaintiffb  knew  anything  of  these  state- 
ments. They  formed  no  part  of  the  res  gestm.  The  understand* 
ing  of  Ogsbury  as  to  the  effect  of  the  transaction  was  properly 
excluded.  The  plaintifiis  knew  nothing  of  this.  The  rights  of  the 
plaintiffs  must  be  determined  by  what  was  said  and  done  at  the 
time  they  paid  the  money. 

At  first  view  it  would  appear  that  Ogsbury,  the  agent,  who 
transacted  the  business  with  the  plaintiffs  for  the  holder,  should 
have  been  permitted  to  answer  the  question  whether  he  deliv- 
ered the  note  to  the  plaintifG^  and  whether  he  sold  it  to  them. 
But  the  case  shows  that  ^e  was  permitted  to  and  did  testifjr 
to  all  that  was  said  and  done  on  that  t)ccaaion.  From  these 
latter  facts  the  effect  of  the  transaction  was  to  be  deter* 
mined.  The  witness  had  no  right  to  express  any  opinion  upon 
their  efltot  after  testifying  fully  to  all  that  was  said  and  done. 
An  answer  to  the  questipn  wpuld  have  been  nothing  more. 
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The  declarations  of  the  principal  to  Ogsbury,  the  agent,  after 
the  completion  of  the  business,  as  they  were  leaving  the  store, 
were  not  admissible.  They  were  no  part  of  the  res  gesttB.  They 
were  not  made  in  the  hearing  of  the  plaintiffs.    Their  being 
made  directly  after  the  completion  of  the  business  does  not 
affect  the  question.    Whether  made  minutes,  hours,  or  days 
after,  they  were  equally  incompetent    The  CTidence  that  the 
principal  said  the  note  was  paid,  was  properly  excluded.    He 
was  introduced  as  a  witness  by  the  plaintiffsf,  and  examined  as 
to  his  property  and  the  incumbrances  thereon,  and  the  debts 
owing  by  him,  but  gave  no  evidence  as  to  whether  the  note  had 
been  paid.    The  statement,  therefore,  did  not  contradict  any 
testimony  given  by  him.    When  the  defendant,  upon  cross- 
examination,  inquired  of  him  whether  he  had  made  such  state- 
ment, he  was  concluded  by  his  answer  that  he  had  not    The 
statement,  if  made,  was  collateral  to  any  testimony  given  by 
the  witness.    The  witness  could  not  be  impeached  by  proof  that 
that  he  had  never  made  the  statement    This  can  only  be  done 
when  the  statement  tends  to  contradict  the  testimony  of  the 
witness. 

The  evidence  that  the  plaintiffs,  in  a  conversation  between 
themselves,  after  being  applied  to  for  the  money,  said,  one  to 
the  other,  that  it  was  best  to  purchase,  was  not  competent  and 
the  defendant's  exception  thereto  was  well  taken.  On  this 
ground  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  unless  it  clearly  appears  from  the  case  that  the 
defenduit  could  not  have  received  any  prejudioe  from  the 
testimony. 

[The  rest  of  the  opinion  was  to  the  effect  that  the  defendant 
could  not  have  been  prejudiced  by  the  error  in  receiving  the 
testimony,  in  which  the  court  did  not  concur.] 


The  Coubt,  not  being  certain  that  the  admission  of  the  evi- 
dence as  to  the  conversations  between  the  partners^  had  not 
prejudiced  the  defendant,  reversed  the  judgment  and  ordered  a 
new  triaL 

Judgment  reversed,  and  a  new  trial  ordered,  coats  to  abide 

the  event 
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CUMMINS  V.  BARKALOW. 

December,  1868. 

A  dealer  in  arms  agreed  to  pay  an  agent,  for  obtaining  from  the  govern- 
ment an  order  for  the  purchase  of  arms,  a  share  of  the  profit  upon  each 
delivery.  Held,  that  sal>sequent  modifications,  by  the  government,  of 
the  terms  of  the  order,  did  not  amount  to  a  new  order,  so  as  to  release 
the  obligation  to  pay  farther  compensation  for  the  agent's  services.* 

*  In  Howland  v.  Coffin.  47  Barb.  653 ;  S.  C,  82  Hote.  Pr.  800,  it  appeared 
that  a  broker  obtained  a  government  charter  for  defendants'  vessel,  on 
the  stipulation  that  he  was  to  receive  a  commission  on  the  amount  of  the 
charter  so  long  as  the  vessel  should  remain  in  the  government  service. 
After  a  period  of  service,  the  rate  of  the  charter  money  was  reduced  by^ 
government,  by  an  indorsement  upon  the  instrument,  and  the  vessel  con- 
tinued in  the  service.  Held,  that  this  change  did  not  affect  the  identity 
of  the  charter,  and  the  broker  was  entitled  to  his  commission  upon  the 
reduced  rate  as  well  as  to  commission  upon  the  previous  amount. 

In  Satterlee  v,  Jones,  3  Duer,  102,  plaintiff  undertook  to  obtain  a  re- 
turn from  the  treasury  department  of  duties  illegally  exacted  from  de- 
fendants, for  which  he  was  to  receive  a  share.  He  made  application  there- 
for, and  it  was  denied.  Held,  that  the  contract  was  an  end,  and  the  fact 
that,  subsequently,  defendants,  without  his  advice  or  cooperation,  recov- 
ered the  duties  by  suit,  did  not  entitle  him  to  compensation. 

In  Ogden  v.  Des  Arts,  4  Duer,  275,  it  appears  that  plaintiff  undertook  to 
bring  suit  against  the  collector  of  the  port,  to  establish  that  certain  goods 
were  not  chargeable  with  duties  under  the  tariff;  and  defendants  and  other 
importers  signed  an  agreement  to  pay  him  one-third  of  the  sums  which 
should  be  "  recovered "  by  them  respectively,  as  a  return  of  duties  ex- 
acted from  them  on  their  importations  of  such  goods.  Held,  that  the  word 
"  recovered  "  might  be  read  received,  so  that  plaintiffs  claims  under  the 
agreement  were  not  confined  to  a  share  of  duties  for  which  he  recovered 
Judgment ;  nor  to  those  duties  that  had  been  exacted  before  making  the 
agreement,  but  embraced  all  that  were  returned  to  them  in  consequence 
of  the  judicial  determination  he  undertook  to  obtain. 

Bnch  contract,  even  if  champertous  as  to  moneys  recovered  by  suit,  is 
legal  as  to  those  voluntarily  repaid  in  other  cases  under  the  force  of  a 
Jndidal  determination  In  one  case. 

In  a  similar  case,  defendants,  who  had  previously  employed  other  par- 
ties in  the  same  service,  signed  a  stipulation,  employing  plaintiff,  with  a 
proviso,  that  it  was  not  to  interfere  with  any  other  arrangement  already 
made.  Held,  that  plaintiff  was  not  entitled  to  recover  the  stipulated  per- 
centage upon  the  amount  refunded,  without  reference  to  the  amount  paid 
by  defendants  to  those  who  were  previously  employed  to  prosecata  the 
claim.   Ely  «.  Spofford,  22  Barb.  281. 
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Such  a  contract  is  not  necessarily  void  as  against  public  policj.* 
One  to  whom  a  contract  for  payment  of  money  is  assigned,  in  trust  for 
ii|  one  who  had  made  advances  to  the  asrignor,  may  sue  thereon,  as  trus- 

tee of  an  express  trust,  under  section  113  of  the  Ckxle. 


*  Compare  Tool  Company  v.  Norris,2  WaU.  45,  where  it  was  hald  thai 
such  a  contract  is  Toid  as  against  public  policy. 

In  Lyon  «.  Mitchell,  86  i\r.  F.  285, 682,  it  was  held  that  in  employhig  an 

agent  to  sell  to  government  property  owned  by  the  employer,  referenoe 

may  be  lawfully  had  to  the  fact  that  the  agent  is  of  iht  same  pcJitJaJ 

party  with  those  admiiUstering  the  government,  and  has  acquaintanee 

jl  and  a  good  reputation  at  the  place  where  the  sale  is  to  be  made.    The 

court  of  appeals  say  that  this  is  the  rule  where  the  sale  is  to  be  mads 
to  the  government  of  articles  needed  by  them,  and  where  the  commerdal 
principle  that  the  seller  desires  to  obtain  a  good  price,  and  the  buyer  ds- 
sires  to  buy  cheap,  is  understood  by  both  parties  as  applying  to  the  esse. 
And  the  case  of  an  avowed  agent  for  sale,  is  different  from  one  where  therd 
is  an  interfiBrence  with  legislative  action  or  executive  clemen^^  where  ths 
parQ'^does  not  profess  to  act  on  commercial  principles. 

So  )n  Howland  v.  Coffin,  cited  in  the  previous  note,  it  was  held  that  i 
contract  by  which  the  owners  of  a  steamship  sgree  to  pay  a  broker  a  spe- 
cified conunission  for  obtaining  a  charter  of  their  vessel  from  the  United 
States,  )s  not  void  on  the  ground  that  it  ocmtravenes  public  policy.  It  ii 
not  to  be  presumed  that  any  corruption  or  improper  inflnanoes  were  to  be 
resorted  to,  or  that  the  undertaking  was  ixgnrioosly  to  affect  or  sabwii 
the  public  interest. 

Contracts  and  obligations  given  to  provide  the  site,  materials,  ftc,  for 
public  buildings,  in  order  to  influence  the  chdoe  of  location,  (the  pablie 
officers  receiving  the  same  being  authorized  to  choose  the  location  witk 
reference  to  such  donations)  are  valid  and  supported  by  a  suffidest  oob- 
sideration.  So  is  a  guaranty  indorsed  on  such  an  obligation  befoie  ^ 
delivery.  Marsh  e.  Chamberlain,  2  Lam.  287. 

Where  an  unincorporated  railroad  company,  deaizlng  to  control  thtooB- 
struction  of  a  sewer  about  to  be  made  under  their  track,  procured  the  oob- 
tract  with  the  city  for  its  construction,  in  the  name  of  one  of  their  membeUi 
which  required  him  to  do  it  within  a  fixed  time^and  to  remove  obstnictkiBe 
tiom,  and  facilitate  the  preservaUon  of  the  track ;  and  then  the  coBptfT 
employed  him  to  do  the  work,  agreeing:  him  to  pay  him  hia  expsBseio*"r 
the  contract  price,  and  and  an  allowanoe  for  his  sarviosa ;  and  ••  v* 
tinM  in  which,  by  liis  oontraet,  he  was  bound  to  complete  lt»«ii^ 
short,  he  agreed  with  them  tp  do  it  in  the  shortest  poasiUa  tia^tf^ 
also  in  a  manner  omsistant  with  th^r  intenst%  and  not  to  stopthsiitt' 
ning  of  the  cars,— JET^U,  that  this  agreement  with  the  compai^  wif  b» 
illegal  as  against  public  poliiT.  Dingeldein  s.  Third  Av«nii#  B.  B.  Oft.' 
Bamo,79. 

It  was  held  in  Satterlee  «.  Jones,  8  Ihm,  108,  that  sa  sgissmsnt  b^ 
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James  S.  L.  CumminSy  as  trustee  of  Annie  Halderinan,  sued 
William  V.  Barkalow,  in  the  N,  Y.  saperior  court,  upon  an 
agreement  made  by  defendant,  to  compensate  John  Halderman 
for  obtaining  an  order  or  contract  from  the  goyernment  for 
the  supply  of  rifles. 

W.  y.  BarkaloWy  being  desirous  to  sell  arms  to  the  XJoited 
States  government,  employed  John  Halderman  to  present  his 
proposal  at  Washington,  upon  an  understanding  that  Haider* 
man,  if  successful,  was  to  have  one*quarter  of  the  net  profits. 
Haldexman  obtained  from  the  war  department,  an  order  dated 
NoTember  2, 18G1,  for  2G,000  Enfield  rifles.  Barkalow  there- 
upon gave  him  the  following  agreement: 

«  New  Yobk,  Nov.  12,  1861. 

^  John  Halderman  has  procured  for  me  an  order  from  the 
war  department,  dated  Nov.  2, 1861,  for  twenty-six  thousand 
stand  of  arms. 

^'  I  hereby  agree  to  pay  to  John  Halderman,  or  his  assigns, 
upon  each  delivery  to  the  government,  one-fourth  of  the  proflts 
realized  upon  each  delivery  in  cash.  The  expense  of  the  agent 
going  abroad,  not  to  be  counted  as  part  of  the  cost  of  the  arms. 
That  is,  John  Halderman,  or  his  assigns,  are  interested  with  me, 
to  the  amount  of  one-fourth  in  this  matter.  One-fourth  being 
given  to  the  capitalist  who  furnishes  the  money  for  that  consid- 
eration, and  one-half  being  the  share  of  Eirkpatrick  and  myself! 
The  net  profits  will  be  the  difference  between  the  costs,  of  the 
arms  delivered  to  Government^  and  the  price  reoeived  for  them. 

«  W.  V.  l^ABKALOW/' 

Barkalow  then  accepted  the  order,  by  a  wrftten  communica- 
tion to  the  authorities  at  Washington. 

In  consequence  of  the  delaya  in  the  execution  of  this  order, 
Barkalow  subsequently  employe^  one  Eirkpatrick  to  obtain  u 

twoen  plalutiff  and  defendants,  bj  which  plaintiff  undertook  to  attempt 
to  pioeme,  from  the  treaanry  of  tha  United  States,  a  retam  of  daries 
which  had  been  illegally  exacted  from  defendants  by  the  collector  of  the 
port,  for  a  share  of  the  amount  recovered,  he  being,  at  the  time  of  render- 
ing the  servieee,  an  officer  in  i?ie  euitam-h&ueei—vrtm  illegal  and  void,  aa 
Implying  extortion,  leading  to  abuse,  and  contrary  to  public  poli^. 
Compare  oases  in  previooa  note. 

31 
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new  order^  or  an  extension  of  fhe  original  order.  The  details 
of  these  transactions  are  stated  in  the  opinion. 

On  the  trial  Barkalow  and  Eirkpatrick  gaye  testimony  to 
ilie  effect  that  Halderman  had  treated  the  order  as  abandoned 
in  consequence  of  the  delays ;  and  the  principal  question  of  fact 
contested  on  the  trial  was  whether  the  renewal  of  the  order  was 
not,  in  effect,  a  new  order,  and  Halderman  therefore  entitled  to 
no  share  in  the  proBts  nnder  it 

The  right  of  plaintiff  to  sue  on  this  contract  was  derived  bj 
an  assignment  to  him,  executed  by  Halderman,  and  expressed 
to  be  ''  in  trust  for  my  wife,  Annie  Halderman,  to  reimburse 
her  money  due  her  for  advances  made  me  by  Mrs.  E.  J.  Beigars, 
and  given  to  said  Annie  Halderman  by  Mrs.  Beigars." 

Plaintiff  recovered  judgment. 

Tlie  superior  courts  at  general  term,  affirmed  the  judgment, 
holding  that  the  invalidity  of  the  contract  as  against  public 
policy,  was  not  in  issue;  that  the  evidence  sustained  the  find- 
ings ;  that  the  original  order  was  fhlfilled ;  and  that  any  objec- 
tion to  plaintiff's  capacity  to  sue  was  waived  by  not  demurring. 

Defendant  appealed. 

James  T.  Brady y  for  defendant,  appellant 
William  Allen  Butler^  for  plaintiff,  respondent 

MiLLEB,  J. — This  action  was  brought  by  the  plaintiff  as  the 
the  assignee  of  one  Halderman,  to  recover  one-fourth  of  certain 
profits  realized  by  the  defendant  upon  a  contract  or  order  made 
by  the  government  of  the  United  States,  with  him,  for  the  de- 
livery of  Enfield  rifles.  It  is  not  denied  that  Halderman  ob- 
tained an  order  from  the  government  for  the  purchase  and 
delivery  of  rifles ;  but  it  is  claimed  that  no  rifles  were  ever  de- 
livered under  said  order,  which  was  abrogated  by  the  govern- 
ment ;  that  rifles  were  delivered  under  another  and  a  new  and 
different  order,  in  which  Halderman  had  no  interest,  and  with 
which  he  had  no  connection. 

.  The  agreement  between  Halderman  and  the  defendant  shows, 

upon  its  face,  that  it  was  based  upon  the  order  made  the  by  oid- 

^  .nance  department^  on  November  2, 1861,  which  was  accepted 
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by  the  defendant;  and  unless  the  rifles  were  delivered  under 
this  order  the  plaintiff  cannot  recover.  The  special  term  found 
that  the  rifles  were  delivered  under  and  in  execution  of  said 
order,  and  the  extension  and  modiflcation  of  it  made  by  the 
government,  and  this  finding  is  abundantly  supported  by  the 
evidence.  It  must  be  conclusive,  unless  it  is  entirely  without 
evidence  to  sustain  it  That  such  is  not  the  case  is  apparent 
by  a  recurrence  to  the  leading  &cts  relating  to  the  order  in 
question. 

It  appears  that  the  contract  between  Halderman  and  the  de- 
fendant was  entered  into  on  November  12,  soon  after  the  order 
was  made,  and  the  defendant  immediately  sent  an  agent  to 
England  to  fill  the  order.  The  agent  returned,  being  unable  to 
forward  the  rifles,  by  reason  of  thid  queen's  proclamation  pro- 
hibiting the  shipment  of  arms ;  and  the  defendant  made  an- 
other application  to  the  government,  stating  the  facts,  and  that 
he  had  thus  been  prevented  {h)m  making  the  delivery  according 
to  the  terms  of  the  order,  and  as  the  non-fulfillment  of  the 
order  did  not  occur  in  consequence  of  any  fiiult  on  his  part, 
asking  for  a  new  order.  No  answer  was  made  was  to  this  ap- 
plication, but  soon  afterward  another  application  was  presented, 
asking  for  an  extension  of  the  time  for  delivering  under  the 
aforesaid  order.  The  application  stated  that  this  was  the  only 
change  desired,  and  was  granted.  After  this,  a  general  order 
was  issued  by  the  war  department,  suspending  the  execution  of 
all  contracts  for  arms,  and  a  commission  on  ordnance  and 
ordnance  stores  was  appointed  to  make  investigations  in  regard 
to  fhem.  The  defendant  applied  to  the  commission  to  continue 
the  order,  and  they  reported  in  favor  of  receiving  eight  thou- 
sand rifles  under  the  order,  and  that  the  defendant  had  notified 
the  oommission,  in  writing,  of  his  acceptance  of  this  as  perfectly 
satislbctory.  The  eight  thousand  rifles  were  delivered  afterward 
and  accepted  by  the  government 

It  is  very  evident,  Arom  the  facts  stated,  that  the  proceedings 
of  the  defendant  were  all  predicated  upon  the  original  order, 
which  was  never  at  any  time  abrogated,  and  which  was  kept 
alive  and  continued  in  force  until  the  rifles  were  actually  de- 
livered. 

The  delivery  of  the  rifles  was  had  by  virtue  of  this  order 
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alone,  and  all  that  transpired  intermediate  its  date  and  its  final 
eonsnmmation  related  to  carrying  into  efiTect;  that  order,  and 
was  not  in  the  nature  of  a  new  and  diffi*rent  order  from  the  one 
obtained  by  the  plaintiflTs  assignor.  The  defense  interposed,  in 
my  opinion,  is  not  established  by  the  proof,  which,  at  most, 
shows  only  an  extension  or  a  modification  of  the  oon  tract,  as  to 
the  time  within  which  it  was  to  be  performed,  and  in  no  other 
material  or  essential  part 

It  is  claimed  by  the  defendant,  npon  his  points,  that,  if  the 
statements  of  Kirkpatrick,  who  was  sworn  and  testified  as  a 
witness  on  the  part  of  the  defendant^  and  was  a  partna  in  the 
contract,  were  true,  Halderman  was  merely  employed  to  nse  his 
influence  with  the  goyemment ;  and  that,  if  such  was  the  case, 
the  contract  was  against  public  policy,  and  Yoid.  It  is,  perhaps, 
a  su£9cient  answer  to  this  position  to  say,  that  the  statements 
of  Kirkpatrick,  as  a  witness,  are  denied  by  Halderman,  so  tiiat 
there  would  be  a  conflict  upon  this  poin^  in  the  testimony, 
which  the  court  alone  could  determine  if  deemed  important,  or 
if  called  upon  to  do  so,  and  which  has  been  disposed  of  by  the 
findings  in  the  case.  It  may  also  be  remarked,  tlxat  the  oon- 
tract  was  entered  into  with  Halderman  after  he  had  procured 
the  order  and  the  services  in  obtaining  it  had  been  rendered, 
and  that  there  is  nothing  to  show  any  undue  or  improj)^  infln- 
ence  exercised  in  procuring  it,  or  any  efforts  made  by  him  whioh 
were  not  entirely  fair  and  honest.  Nor  docs  his  subsequent  oofi- 
duct  indicate  that  he  did  anything  more  than  to  make  a  pre- 
sentation of  the  facts,  in  obtaining  an  extension  of  the  tiiae 
and  a  modification  of  the  terms,  so  as  to  enable  the  defendant 
to  fulfill  the  contract 

The  transaction  appears  to  have  been  an  open  one,  and  Hie 
defendant  paid  Halderman  fiye  hundred  dolkrs  on  the  agree- 
ment, thus  signifying  that  it  was  satisfoctory  and  met  his  ap- 
proyal.  In  fact,  the  contract  itself,  on  its  bee,  contained  no 
such  defect  It  called  for  no  illegal  or  improper  action  on  the 
part  of  Halderman ;  it  demanded  the  use  of  no  iiapropc^  influ* 
ence ;  it  was  a  simple  promise,  in  consideration  of  serrices  pre- 
viously rendered  by  Halderman,  which  were  entirely  l^iimate^ 
to  account  for  a  certain  share  of  theprofits  ultimately  reidised; 
it  contained  within  itself  no  illegal  or  corrupt  element  which 
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stamped  it  as  vicions  and  incapable  of  enforcement,  and  no 
proof  was  given  to  skow  that  it  was  thus  tainted  before  it  was 
executed. 

Independent  of  these  views,  which  effectually  dispose  of  this 
branch  of  the  case,  it  may  be  added  that  no  such  defense  was 
interposed  in  the  answer,  and  no  such  question  raised  upon  the 
trial  No  motion  was  made  for  a  nonsuit  or  request  to  dismiss 
tiie  complaint  upon  any  such  ground.  Nor  is  there  any  finding, 
or  any  exception  taken,  which  presents  the  point  If  the  de- 
fendamt  had  intended  to  raise  any  such  question,  he  should,  at 
least,  have  requested  the  court  below  to  have  made  a  finding  of 
fact,  as  to  whether  or  not  the  serrices  rendered  consisted  merely 
of  the  use  of  his  influence  with  the  goyemment  in  securing  the 
contract,  and  whether  they  were  of  an  improper  or  unlawful 
character.  The  practice  is  well  settled  in  such  cases,  and  there 
is  an  utter  failure  to  comply  with  it  here.  IngersoU  v.  Bost- 
wiok,  22  JV.  r.  425 ;  Grant  v.  Morse,  Id.  323 ;  Carman  v. 
Pnltz,  21  Id.  547 ;  Lyon  v.  Mitchell,  36  Id.  682,  683. 

I  think  that  the  plaintiff  was  a  trustee  of  an  express  trust, 
within  the  meaning  of  the  Code,  §  113.  The  assignment  of 
the  demand  of  Halderman  against  the  defendant  to  the  plain- 
tiff was  for  the  benefit  of  another,  and  the  action  was  properly 
brought  in  the  name  of  the  plaintifil 

There  is  no  force  in  the  objection  that  the  assignment  was  not 
Jfonafide.  There  was  not  a  particle  of  evidence  to  impeach  its 
good  fedth ;  and  the  testimony  shows  an  ample  and  fiill  consid- 
eration, and  an  existing  indebtedness,  which  it  was  entirely 
proper  to  secure  and  satisfy  in  this  manner. 

Fdiscoyer  no  error  in  any  of  the  findings  to  which  exceptions 
have  been  taken,  and  am  in  favor  of  the  afSrmance  of  the  judg- 
ment, with  costs  of  appeal 

All  the  judges  concurred. 

Judgment  aflSrmed,  with  costs,  and  five  per  cent  damages. 
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September,  1867. 
AfBrmiBg  8  Batw.  617. 

Seirioe  of  process  apon  a  convict  In  the  State  prison  is  valid,  and  giv^a 

tbe  court  jurisdiction. 
The  suspension  of  civil  rights  declared  hj2B.3,  701,  §  19,  to  be  the  ef- 

feet  of  a  sentence  to  State  prison,  does  not  give  the  convict  anj  immoii- 

itj  from  actions,  nor  suspend  the  rights  of  others. 
The  statute  allowing  such  prisoners  to  be  proceeded  against  as  absent 

debtors,  is  not  exclusive  of  the  ordinary  remedj  by  action. 

Smith  and  Oliver  Davis  brought  this  action  in  the  superior 
oourty  against  Cornelius  R  DufBe  and  others,  to  redeem  certain 
lands,  situated  in  said  city,  from  the  effect  and  lien  of  a  mort- 
gage coyering  tbe  same,  made  by  tbe  plaintiff  Smith  Davis, 
to  the  defendant,  Cornelius  IL  Duffie,  dated  March  8,  1838, 
which  mortgage  was  given  to  secure  the  payment  of  one 
hundred  dollars,  and  interest^  within  two  years  from  its  date. 

Tlie  court,  at  special  term,  gave  judgment  for  the  plaintiff, — 
holding  that  they  were  entitled  to  redeem  the  premises  from  the 
hen  of  the  mortgage,  and  determining  the  rights  of  the  parties 
defendant,  who  had  acquired  an  interest  therein.  (Reported  in 
18  Abb.  Pr.  360.) 

On  appeal  the  general  term  reversed  the  judgment,  and  or« 
deed  a  new  triaL    (Reported  in  8  Boouf.  617.) 

Plaintiffs  appealed  to  this  court,  stipulating  that,  in  case  ijie 
order  should  be  afSrmed,  judgment  absolute  might  be  rendered 
against  them. 

Edmonds  &  Field,  for  plaintiffs,'  appellants. — The  service 
on  Davis  in  prison  was  void.  2  Jiev.  Stat  701,  §  19;  and  see 
Troup  V.  Wood,  4  Johns.  Ch.  228 ;  O'Brien  v.  Hagan,  1  Dtter, 
664;  Freeman  v.  Prank,  10  Alb.  Pr.  370;  Miller  v.  Finkle,  1 
Park.  Cr.  374.  The  effect  on  a  convict  for  a  term  of  years  is 
the  same  as  on  one  for  life.  The  only  w^y  for  the  mortgagee 
to  proceed  against  the  mortgagor  was  under  the  statute  as 
against  an  absconding  debtor.  2  Rev*  Stat.  15,  art  IL  The  stat- 
ute of  Imiitations  was  no  bar. 
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n.  W.  Robinson  and  Messrs.  Owen  <t  Mitchell^  for  respondents. 
— The  seryioe  in  prison  was  valid  and  regular.  HojfnL  Ch,  Pr. 
109 ;  1  Dan.  Oh.  Pr.  64, 6CC ;  1  Barb.  Clu  Pr.  60, 51 ;  Hind  Oh 
Pr.  85 ;  Johnson  v.  Johnson,  Walk.  (Mic)  Ch.  309 ;  Phelps  v. 
Phelpsfy  7  Paige^  150 ;  Joyce  v.  Joyce,  1  Hogauy  131.  The  attain- 
der did  not  affect  the  prisoner's  liability.  1  ChUt.  Or.  L.  725 ;  1 
Chiit.  on  Oontr.  184 ;  1  OJUtt  PI  481 ;  Foster  Crown  L.  CI,  C3 ; 
Banuyster  v.  Tmssett,  Cro.  Eliz.  516 ;  Hastings  v.  Blake,  1  JVby, 
I'y  Win.  Abr.  " Attainder,"  B,  3 ;  Eamsey  v. McDonald,  1  Wm. 
BlacJcst.  30;  S.  C,  1  Wils.  217;  Dunham  v.  Drake,  Coxe  (N. 
J.)  315.  He  might  still  appear  by  attorney.  2  Andr,  38,  42 ; 
Bamsay  v.  McDonald,  supra  ;  Coppin  v.  Gunner,  2  Ld.  Raym. 
1572;  Haryey  v.  Jacobs,  1  Bam.  &  A.  169 ;  Barrett  v.  Power, 
25  Eng.  L.  &  Eq.  524 ;  and  see  Saund.  Ev.  733 ;  Com.  Dig.  tit. 
"  Capacity,'*  D,  6 ;  Doe  v.  Griffith,  5  Barn.  £  A.  765 ;  /S7*q?. 
Touchst.  232.  He  cannot  take  advantage  of  his  own  wrong. 
Dunham  v.  Drake,  Coxe  (N.  J.)  315.  He  was  a  necessary  party, 
because  a  reversal  of  his  conviction  would  avoid  the  effect  of 
judgments  against  him  (Wambaugh  v.  Gates,  8  N.  Y.  (4  Ssld.) 
138 ;  Miller  v.  Finkle,  1  Parh.  Or.  377),  unless  an  immediate  sale 
has  been  made  by  the  trustees.  2  B.  8.  375,  §  68.  It  was 
within  the  common  law  powers  of  the  court  to  adopt  a  substi- 
tuted service.  Dunn  v.  Dunn,  4  PaigSy  425.  The  statute  sus- 
pending his  civil  rights  does  not  interfere  with  the  power  of 
the  court  to  proceed  against  him*  It  was  merely  declaratory. 
Bev.  Notes,  3  7Z.  jK  2  ed.  835.  It  is  his  rights  which  are  sus- 
pended. 2  Petersd.  Abr.  491,  "Attainder;"  Exp.  Bullock,  14 
Ves.  Jr.  452 ;  Bullock  v.  Dodd,  2  Bam.  <&  A.  258 ;  Boberts  v. 
Walker,  1  Russ.  £  M.  752 ;  Stokes  t^.  Holden,  1  Keen^  145 ;  2 
Leach  0.  0.  966 ;  WebsL  Diet.  «  Civil ;  '*  4  BlacJcst.  Cm.  373, 
382.  2.  He  was  not  <<  civilly  dead.**  Platner  v.  Sherwood,  6 
Johns.  Ch.  120.  3.  Nor  had  he  forfeited  his  property.  2  R.  8. 
701,  §  22.  4.  The  statute  does  not  in  terms  or  by  implication 
impose  new  disabilities,  nor  interfere  with  rights  of  action 
against  him.  The  statute  (2  Rev.  Stat.  15,  §  1)  for  appoint- 
ing trustees  of  imprisoned  debtors,  docs  not  apply  to  this  case. 
1.  It  is  merely  for  the  preservation  of  the  debtor's  estate.  2.  It  is 
merely  permissive,  not  prohibitory.  Malcom  v.  Bogers,  5  Cow. 
188 ;  N.  &  C.  Turnpike  Co.  r.  Miller,  5  Johns.  Ch.  101 ;  Smith 
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V.  Lockwood,  13  Barb.  217.  8  It  only  farniBfaes  a  cmnulatiYe 
remedy,  without  taking  away  the  common  law  remedies.  Almy 
V.  HarriSy  5  Johns,  175 ;  Golden  t;.  Eldied,  15  Id.  220 ;  Farmer's 
Turnpike  Co.  v.  Coventry,  10  Id.  389.  4.  It  was  originaDj  a 
proceeding  which  only  a  creditor  could  originate.  1  B.  L. 
164,  §  29.  5.  He  would  be  a  necessary  party,  even  if  trustees 
had  been  appointed.  1  Dan.  Oh.  Pr.  25G.  6.  As  mere  mortga- 
gee, the  plaintiff  was  not  a  creditor.  Culver  v.  Sisson,  3  N.  T. 
(3  Ciwi^.)  264 ;  Murray  v.  Smith,  1  Duer,  412.  7.  This  statute 
extends  to  prisoners  whose  civil  rights  are  not  suspended.  8. 
The  construction  claimed  would  take  away  the  common  law 
remedy  by  action,  and  would  be  tmconstitutional.  Wynhamer 
V.  People,  13  N.  Y.  (3  K&nC)  387.  9.  A  creditor  by  mortgage, 
to  become  a  petitioning  creditor  under  it,  must  relinquish  his 
security.  2  R.  8.  36,  §  11 ;  Id.  14. 

By  the  Coubt. — Bockss,  J. — ^The  record  shows  that  on 
September  2, 1839,  the  morigagor.  Smith  Davis,  was  convicted 
of  forgery  in  the  second  degree,  and  was  sentenced  to  the  State 
prison  at  Sing  Sing,  for  seven  years  iVom  that  time,  and  that  he 
was  confined  there  during  the  period  of  his  sentence. 

That  while  he  was  there  in  confinement  the  mortgagee  took 
proceedings  to  foreclose  the  mortgage  in  the  court  of  chancery, 
before  the  vice-chancellor  of  the  first  circuit,  and  on  September 
10, 1840,  obtained  a  decree  of  foreclosure  and  sale,  under  which 
decree  a  sale  was  had,  and  the  defendant  DuflSe,  the  mortgagee, 
became  the  purchaser  of  the  mortgaged  premises.  Davis  was  a 
party  to  the  foreclosure  suit.  The  subpcena  issued  therein  was 
served  on  him  while  imprisoned  in  the  State  prison,  under  the 
aforesaid  sentence,  and  also  6ti  the  keeper  of  the  prison.  On 
these  fieu^ts  the  question  is  presented,  whether  Davis,  the  mort- 
gagor, was  bound  by  the  foreclosure,  and  his  right  of  redemp- 
tion thereby  barred.  It  is  insisted,  on  the  part  of  the  plaintifi, 
that  the  service  of  process  on  him  in  prison,  under  sentence  for 
felony,  was  unauthorized,  illegal,  and  void ;  and  this  position 
is  based  on  the  statute,  which  declares  that  ^'a  sentence  of  im- 
prisonment  in  a  State  prison,  for  any  term  less  than  for  life, 
suspends  aU  the  civil  rights  of  the  person  so  sentenced,    •    • 
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.    .    daring  the  term  of  such  imprisonment.''     2  R.  S.  701, 

§19. 

It  is  plain,  I  think,  that  the  conyict  can  claim  no  immu- 
nity nnder  this  provision  of  the  statute.  It  purpose  was  not 
to  giye  him  rights  or  privileges  which  he  would  not  have  if 
firee,  or  unaffected  by  a  conviction  and  sentence  for  a  criminal 
offense.  Its  language  is,  that  the  sentence  **  suspends  all  the 
the  civil  rights  of  the  person  so  sentenced  " — ^not  the  rights  of 
o&ers  against  him. 

I  concur  unreservedly  in  the  remarks  of  Judge  Boswobth, 
where  he  says  that  ^  DufBe's  mortgage  lien  was  not  impaired  by 
Davis's  guilt  or  conviction ;  his  right  to  foreclose  remained  un- 
affected f  and  further,  that  if  Di^e  could  not  procure  a  regu- 
lar, valid  decree  while  Davis  was  in  prison,  that  it  will  follow 
that  his  conviction  and  sentence  not  only  suspended  his  civil 
rights,  but  the  rights  of  others  against  him. 

This  result  was  neither  effected  or  intended  by  the  statute.  It 
was  decided  in  Phelps  r.  Phelps,  7  Paige,  150,  that  service  upon 
a  convict  in  the  State  prison,  as  in  this  case,  was  regular  and 
valid  to  confer  jurisdicHon ;  and  this  has  been  the  settled  rule 
of  law  and  practice  both  in  England  and  in  this  country  for  a 
long  period  of  time.  2  if  add.  Cli.  Pr.  200;  1  Hoffm.  Ch.  Pr. 
109 ;  1  Barb.  Ch.  Pr.  60,  51.  Even  if  Davis  could  be  deemed 
civilly  dead,  as  would  have  been  his  condition  had  he  been  sen- 
tenced to  imprisonment  for  life  (2  R.  8. 701,  §  20),  still  he  would 
have  been  answerable  to  his  creditors,  according  to  the  usual 
practice  of  the  courts.  Chitty  says :  *^  This  situation  of  eivilv- 
ter  moriuus  is  never  allowed  to  protect  him  from  the  claims  of 
private  individuals  or  the  necessities  of  public  justice ;  so  that, 
although  he  can  bring  no  action  against  another,  he  may  be 
sued,  and  execution  may  be  taken  out  against  him.^  See  also  re- 
marks of  Chancellor  Kent  in  Platner  t;.  Sherwood,  G  Johns.  Oh. 
130, 131.  Indeed,  the  decisions  are  uniform,  that  although  the 
right  of  a  convict  to  prosecute  an  action  is  suspended,  and  his 
property  in  some  instances  forfeited,  still  he  may  be  sued,  and 
the  suit  against  him  may  be  prosecuted  to  judgment 

Nor  is  this  right  taken  from  a  creditor  by  the  provision  of 
statute  declaring  that  persons  imprisoned  in  the  State  prison, 
other  than  persons  adjudged  to  imprisonment  for  life,  shall  be 
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deemed  absconding  debtorSy  within  the  porriew  of  the  act  pro- 
Tiding  for  relief  against  absconding  and  absent  debtors.  -  This 
act  was  intended  to  enlarge  the  rights  of  creditors,  not  to  limit 
or  restrict  them,  in  regard  to  persons  nnder  confinement  as 
criminals.  This  subject  is  fully  considered  by  Mr.  Justice  Bos- 
WOBTH  in  his  opinion  on  the  appeal  in  the  oourt  below,  and 
with  his  reasoning  and  conclusion  on  this,  as  well  aa  on  all  the 
other  questions  in  the  case,  we  entirely  concur. 

The  order  appealed  from  musk  be  afiSrmed,  witti  costs,  and 
judgment  absolute  against  the  plaintiffi  rendered,  pursuant  to 
the  stipulation  served  with  the  notioe  of  aj^peaL 

■ 

All  the  judges  concurred  in  the  result 

Order  affirmed,  and  judgment  absolute  for  plaintiffi,  with 
costs. 


DAVY  V.  FIELD. 

September,  1806. 

Where  a  sheriflT,  acting  under  namerous  attachments  against  the  sa^ 
debtor,  makes  Bacceaeive  coUectiona  and  salee,  the  statute  of  Umitatioa. 
does  not  begin  to  run  against  one  of  the  attaching  creditoni  the  nuMBent 
the  sheriff  has  collected  enough  to  satisfy  the  first  process.  The  fond 
so  received  maj  be  regarded  as  single  and  entire,  and  it  maj  be  re- 
garded as  the  right  and  duty  of  the  sheriff,  in  such  cases,  to  retain 
the  fund  until  the  whole  is  collected,  and  conflicting  claims  of  prioritj 
are  determined.* 

Jeremiah  Davy  sued  Seth  H.  Field  in  the  supreme  court, 
on  a  cause  of  action  stated  in  the  opinion*    Plaintiff  had  judg* 

*  The  provision  of  the  Code  which  prescribes  the  limitation  relied  oq 
in  this  case,  was  in  effect  modified  by  2  L,  1871,  p.  1(194,  c.  788,  §  % 
which  fixes  one  year  as  the  limit  for  all  actions  against  a  sheriff  on  aaj 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity,  and  in 
virtue  of  his  office,  or  by  the  omission  of  an  official  daty,  except  aoa- 
payment  of  money  collected  on  execution. 
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menty  which  was  affirmed  by  the  oonrt  at  general  term.    De* 
fendant  appealed  to  this  court 

c/l  IT.  Iteynolch,  for  defendant,  appellant 

De  Wilt  C.  Bates,  for  plaintiff,  respondent 

Wright,  J. — The  facts  upon  which  any  question  arises  were 
nndiq)uted,  and  are  these,  in  substance :  In  March,  1852,  five 
parties,  one  being  the  plaintiff,  commenced  actions  in  the  su- 
preme court,  against  Benjamin  Barrett,  an  absconding  debtor. 
Warrants  to  attach  Barrett's  property  were  duly  issued  in  each 
of  the  cases,  by  a  justice  of  the  supreme  court,  and  delivered 
to  the  defendant,  as  sheriff  of  the  county  of  Otsego.  In  the 
Older  in  which  they  were  received  by  the  defendant,  the  attach- 
ment obtained  by  the  plaintiff  was  the  last  of  the  series. 

On  the  day  of  their  reception,  the  defendant  attached  certain 
of  Barrett's  property,  consisting  of  real  and  personal  estate, 
liable  to  be  sold  under  execution,  and  notes,  book  accounts, 
and  other  choses  in  action.  Some  months  afterward,  he  sold, 
as  jierishable,  a  ix)rtion  of  the  property  so  seized,  the  proceeds 
of  such  sale  amounting  to  one  thousand  four  hundred  and 
forty-one  dollars  and  forty^-one  cents. 

In  June,  1852,  the  attaching  creditors  obtained  judgments, 
four  of  them  (amounting  in  the  aggregate  to  four  thousand  four 
hundred  and  eighty-eight  dollars  and  four  cents)  being  prior, 
in  their  liens  uix)n  the  attached  property,  to  the  plaintiff's 
judgment,  by  reason  of  the  prior  attachments.  The  plaintiff's 
judgment  was  docketed  for  the  sum  of  four  hundred  and  fifty- 
six  dollars  and  forty-one  cents.  Executions  were  issued  to  the 
defendant  upon  all  the  judgments;  and  at  different  periods, 
in  the  months  of  July,  August  and  October,  he  sold  all  of  the 
property  seized,  liable  to  be  sold  under  exesution.  The  pro- 
ceeds of  these  sales  footed  at  three  thousand  two  hundred  dol- 
lars and  ninety-five  cents.  There  was,  therefore,  realized  from 
the  sales  of  property  which  could  by  law  be  sold  under  execu- 
tion, the  sum  of  four  thousand  six  hundred  and  fifteen  dollars. 
The  total  of  the  judgments  prior  in  lien  to  that  of  the  plaintiff, 
with  accumulated  interest,  and  the  defendant's  fees  on  the  at- 


492  NEW  YOBK 


! 


D1AT7  «.  FSdd. 


tachmentB  and  execnticmSy  was  in  excess  of  this  amount^  leay- 
ing  nothing  of  the  proceeds  of  those  sales  to  reach  and  satisfy 
the  plaintiff's  execution ;  and  the  defendant  returned  such  ex- 
ecution wholly  unsatisfied,  in  NoTember,  185^    Of  the  notes 
and  other  choses  in  action,  seixed  or  attached,  and  which  oonld 
not  be  sold  uuder  execution,  it  appeared  that  the  defendant 
collected  to  the  amount  of  nine  hundred  and  eighteen  dollars 
and  twenir-sLx  cents.    A  part  of  the  money  he  had  in  his 
hands  (peihaps  six  hundred  and  fifty  dollan),  before  June, 
1853.     He  continued  to  make  collections  until  May,  1854^ 
when,  by  an  order  of  the  court,  he  sold  at  public  auction  all 
the  notes,  and  other  choses  in  action  attached,  remaining  im- 
collected.    The  proceeds  of  this  sale  were  fiye  hundred  and 
twenty-eight  dollars  and  thirty-two  cents;  making  a  total, 
of  monejTS  that  had  come  to  his  hands  in  June,  1854^  from  col- 
lections and  sales  of  the  notes  and  other  choses  in  action  seised 
or  attached,  of  one  thousand  four  hundred  and  forty-six  d<dr 
lars,  and  much  more  than  enough  to  satisfy  any  deficit  of  piior 
liens  and  the  plaintilTs  judgment. 

Soon  after  the  sale  of  the  notes  and  choses  in  action,  and  the 
proceeds  thereof  had  come  into  the  defmdanfs  hands,  applica- 
tion was  made  to  him  by  the  plaintiff  to  pay  oyer  the  money  to 
satisfy  his  judgment  This  he  promised,  from  time  to  timei 
to  do,  until  April,  1856,  when  the  plaintiff  formally  dananded 
the  money  on  his  attachment  in  the  case,  presenting  to  hinif 
at  the  time  of  demand,  a  transcript  of  his  judgment  He  re- 
plied then  that  it  should  be  setUed ;  but,  doing  nothing  in  the 
way  of  settlement,  and  continuing  to  retain  the  money,  Oai 
action  was  commenced  in  the  early  part  of  June,  185G. 

Upon  this  state  of  facts  there  was  certainly  no  defense,  nnkBS 
the  one  attempted  was  ayailable,  vix :  that  the  statute  of  liis- 
itations  proyided  by  section  92  of  the  Code  of  Procedure,  vasB 
bar  to  the  action. 

That  section  provides  that  an  action  against  a  dierill^  fivaaj 
liability  incurred  by  him,  by  the  doing  of  an  act,  in  his  offidil 
capacity,  or  by  the  omission  of  an  oflScial  duty,  including  tbe 
non-payment  of  money  collected  upon  an  execution,  shidl  ^ 
commenced  within  three  years  after  the  oauae  of  aotion  ao- 
oroes. 
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Ifc  is  to  bo  assnmed  (as  the  judge  denied  a  request  to  go  to 
the  jury  on  the  question),  that  the  defendant  had,  by  June  1, 
1853,  converted  into  money,  by  collection  of  choses  in  action, 
and  sales  of  perishable  property,  and  by  sales  upon  execution, 
enough  of  the  property  attached,  to  satisfy  the  four  judgments 
older  than  the  plaintiff's,  and  also  the  plaintiff's  judgment  The 
plaintiff's  action  was  not  commenced  until  June  5, 1856 ;  and 
it  is  claimed  that,  as  more  than  three  years  elapsed  between 
the  receipt  by  the  defendant  of  sufScient  money  to  pay  prior 
liens  and  the  plaintiff's  judgment,  and  the  commencement  of 
the  action,  the  action  was  barred  by  the  statute.  The  argu- 
ment is,  that,  the  sheriff  having  collected  sufficient  money,  by 
Tirtuo  of  the  attachments,  by  June  1, 1853,  to  discharge  prior 
liens  and  pay  the  plaintiff's  judgment,  it  was  his  duty  to  pay 
it  over,  and  the  plaintiff  had  on  action  for  it  at  onoe  and  witb- 
out  demand ;  and  the  moment  tho  plaintiff's  right  of  action 
accrued,  the  statute  of  limitations  began  to  run.  Hence,  the 
right  of  action  accrued  in  this  case  more  than  three  years  be- 
fore tho  commencement  of  the  action. 

I  am  not  prepared  to  adopt  the  view  that  there  Was  any  bar, 
even  upon  the  concession  that  tho  three  years'  limitation  ap- 
plied to  the  case,  of  which  I  have  great  doubt.  The  money 
that  came  to  the  hands  of  the  defendant  IVom  property  attached 
liable  to  be  sold  on  execution,  which  consisted  of  that  which 
was  perishable,  and  what  in  fact  was  sold  on  execution,  was 
insufficient  to  satisfy  the  four  judgments  older  than  the  plain- 
tiff's, and  the  defendant's  fees  on  the  attachments  and  execu- 
tions older  than  his.  These  moneys  wore  legally  applicable  to 
tho  paym*ent  of  the  judgments  and  executions  older  than  the 
plsdntiff's  jud^ent;  and  there  was,  therefore,  no  part  of  the 
moneys  derived  from  sales  of  the  attached  property  that  an  ex- 
ecution would  reach,  applicable  to  tho  satisfiiction  thereof.  The 
defendant,  however,  by  collections  and  sales,  by  order  of  the 
judge  issuing  tho  attachments,  of  the  notes  and  other  choses 
in  action  attached,  was  shown  to  have  received  over  tho  sum  of 
one  thousand  four  hundred  dollars;  and  it  was  not  questioned 
that  when  the  action  was  brought  ho  had  sufficient  of  these 
moneys  in  his  hands  to  satisfy  the  plaintiff's  judgment. 

But  a  portion  of  the  moneyt  was  collected  prior  to  June, 
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1853,  lrlud^  with  dioK  Rataed  fiom  safes  of  the  mttmAfd 
pimieiti  on  execntioii,  vw  saScientat  that  date,  to  mtisfy  the 
fiDor  judgments  prior  to  the  plaintin  and  die  plaintiflPs  also; 
and,  this  being  so,  it  is  riamrd  to  ha^e  been  the  daty  of  the 
fibenff  to  paj  the  plaintiff  his  monej  at  onee,  and,  omitting  to 
do  sOy  an  action  aocnied  to  the  plaintiff  against  him.    I  eannot 
agree  to  this  oondnsion;  bat  am  of  the  opinion  that»  if  Hm 
three  years'  fimitation  vppBeB  to  the  ease,  and  it  is  to  be  hdl 
that  the  non-payment  of  this  money,  Tis :  the  aTsiia  of  the 
notes  and  dioses  in  aetion  attarhed,  is  anomissiony  the  same  as 
the  non-payment  of  money  collected  on  execntions,  the  action 
was  bfooght  in  time.    The  notes^  aoooonts  and  evidences  of 
dd»t  omstitated  a  sing^  fund,  out  of  wfaidbt  the  defendant  was 
bound  to  pay  the  jndgmoits  in  dieir  oido*,  until  the  whda 
fund  was  exhausted.  A  fundieahaedby  Tiitoeof  attadunenti^ 
out  of  property  which  cannot  be  sold  on  execution^  is  as  mudi 
a  single  fund  as  the  amount  of  money  coming  into  the  hands 
of  a  leoriyer  from  the  anuls  of  a  judgment  debtor's  properly. 
In  such  cases  numerous  questions  are  liable  to  occur  affecting 
the  priority  of  li^is,  or  eren  the  validity  of  an  attachment  or  a 
judgment;  and  the  sheriff  not  only  has  the  rights  I  think,  but 
it  is  his  duty,  to  retain  in  his  hands  the  funds  until  the  whole 
should  be  collected  and  conflicting  daims  determined.  The  notes 
and  ohoses  in  action  attached  constituting  but  a  single  fund  or 
security  for  the  attaching  creditors,  the  statute  of  limitations  did 
not  begin  to  run  the  moment  the  deficndant  had  collected  enough 
therefrom  to  satisfy  the  first  judgment  or  execution.    1^ 
statute  invoked,  therefore,  was  no  bar  to  the  plaintilPs  action. 

I  fully  concur  in  expression  with  the  judge  of  the  court 
below,  that,  before  the  defendant,  as  a  pubVo  officer,  should  be 
permitted  to  retain  in  bis  pocket,  moneys  whidi  his  duty  re> 
quired  him  to  pay  over  to  the  plaintiff  he  should  be  able  to 
diow  a  clear  defense,  or,  in  other  words,  he  must  bring  himself 
within  the  statute.  In  my  ojnnion,  he  has  failed  to  do  so  in 
this  case. 

The  judgment  should  be  sffirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costSi 
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DAY  V.  8AUNDEBS. 

Much,  1867. 

The  role  that  where  a  prominory  note  is  indoned  and  dellyered  hefore 
it  faUfl  due,  in  payment  at  maturitj  of  a  note  held  bj  the  transferee, 
which  latter  note  ia  delivered  ap,  the  transaction  constitutes  the  trans- 
feree a  holder  for  Talae,— applies  eqoallj,  whether  the  note  sorren- 
dared  is  not  due  or  overdae.* 

CalTin  Day  and  others  sned  Thomas  P.  Sannders,  as  indorser 
of  a  promissory  note.  Plaintiffs  had  held  four  notes,  made  by 
one  Whipple^  and  after  two  of  them  were  OTerdne,  and  while 
the  other  two  were  not  yet  due,  they  discontinued  a  suit 
brought  by  them  against  Whipple,  on  the  two  oyerdue,  and 
deliyered  up  all  the  four  notes,  giving  him  a  receipt  ao* 
knowledging  payment,  in  consideration  of  Whipple's  giying 
them  a  new  note,  made  by  himself,  and  indorsed  by 
Saunders. 

Saunders*  indorsement  was  obtained  by  Whipple  for  a  differ- 
ent purpose  than  the  settlement  of  the  suit,  and,  when  sued  in 
present  action,  Saunders  insisted  that  plaintiffs  were  not  hona 
fide  holders /or  value. 

The  judge  charged  that  plaintiffis  were  entitled  to  recover  to 
the  amount  of  the  two  notes  not  due  when  surrendered,  but 
not  farther.  Exception  was  taken,  and  the  judgment  affirmed 
by  the  court  at  general  term,  and  plaintiff's  appealed. 

Pameroy  d  Souihwarthj  for  plaintiff^  appellants. 

Brown  £  Beach,  for  defendant,  respondent 

By  thb  Coubt. — Gboyeb,  J. — The  exception  taken  by 
plaintiff's  counsel,  upon  the  trial,  to  the  charge  of  the  judge 
as  given,  and  to  the  refusal  to  charge  as  requested,  presents  the 
only  real  question  in  the  case.  That  question  is,  whether  a 
party  taking  a  negotiable  paper  before  maturity,  in  payment  of 

*8ee  Lawrence  e. Clark,  8S i\r. F.  1S8;  Park  Bank  v,  Watson, 43  Id.4kO; 
Chrysler  v.  Renois,  48  /d.  809 ;  Paddon  v,  Tajlor,  44  Id,  871 ;  Powers  «. 
Freeman,  2  Zan«.  127 ;  and  see /(i.  188 ;  87  if.  r.442. 
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a  debt  post  due,  constitutes  a  holding  for  value.  This  precise 
question  was  decided  aflBrmatively  by  this  court,  in  Brown  r. 
Leavitt,  31  JV;  V.  113,  above.  In  Young  v.  Lee,  12  Nl  T.  55; 
the  like  rule  was  applied,  when  the  debt  for  which  the  note 
was  taken  had  not  become  due.  It  is  manifest  that  there  is  no 
distinction  in  principle  between  a  case  when  the  debt  is  doe  and 
when  not  due.  These  cases  should  put  an  end  to  the  question 
in  this  State.  The  counsel  for  the  respondent  insists  thai  the 
rule  cannot  apply  to  a  case  when  the  debt  is  due,  for  the  reason 
that  a  new  promise  by  debtor  does  not  satisfy  or  extinguish  an 
existing  debt  He  overlooks  the  reason  for  tiie  latter  role,  that 
is,  that  such  new  promise  is  no  consideration  for  an  agreement 
to  discharge  the  debt  It  is  nothing  more  than  promising  to  do 
what  the  debtor  is  already  bound  to  do. 

In  the  present  case,  there  was  a  consideration,  yiz  :  the  addi- 
tional security  of  the  defendant's  indorsement  The  evidence  in 
the  present  case  proved  that  the  note  in  suit  was  taken  in  pay- 
ment of  the  four  notes  given  up.  The  court  so  held  as  to  the 
two  small  notes  not  due.  The  evidence  as  to  the  note  in  suit 
being  received  in  payment  of  the  notes  jiast  due,  was  precisely 
the  same  that  it  was  in  regard  to  the  notes  not  due ;  and  the 
judge  should  have  gone  further,  and  upon  the  evidence  directed 
a  verdict  for  the  plaintifEs  for  the  amount  of  the  notes  in  suit, 
tliat  being  the  amount  of  the  four  notes  for  which  it  was 
given. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  event 

All  the  judges  concurred  in  the  foregoing  opinion.* 

Judgment  reversed,  and  new  trial  ordered,  oosts  to  abide 
event 


*  The  opinion  printed  in  8  Keyes,  847 ;  87  How,  Ft,  584,  was  not  daliT- 
ersd,  and  the  judge  to  whom  it  is  atnibuted  eoocomd  ia  tha  alKuve. 
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DECK  V.  JOHNSON. 

Mareh,  1866. 

In  an  action  to  eharge  a  married  woman's  separate  estate  with  monej  bor* 
rowed  bj  ber  bosband,  npon  notes  made  bj  ber,  and  deliyered  to  blm 
for  the  purpose  of  borrowing  it,  bis  declarations  tbat  sbe  borrowed  it 
for  the  nse  of  ber  separate  estate,  are  not  competent,  in  tbe  absence 
of  evidence  tbat  be  was  autboriaed  to  make  sucb  declarations. 

Solomon  Deck  brought  this  action  in  the  snpreme  ooort, 
against  Nelson  Johnson  and  Lanra  Ette  Johnson  his  wife,  to 
charge  her  separate  estate  with  the  amount  of  nine  promissory 
notes,  of  one  hundred  dollars  each,  dated  December  6,  1856, 
signed  by  her,  and  upon  which  her  husband  had  borrowed  nine 
hundred  dollars  of  the  plaintiff. 

The  complaint  alleged  that  her  husband  was  her  general 
agent  in  the  management  of  her  separate  estate,  and  that  the 
moneys  were  obtained  and  expended  by  him  for  the  purpose  of 
improving  the  same  and  carrying  on  her  business.  It  was  also 
alleged  that  the  loan  was  made  upon  the  credit  of  her  separate 
estate,  her  husband  bang  entirely  insolyent 

The  judge  before  whom  the  cause  was  tried,  found,  as  mat- 
ters of  fact,  that  she  was  the  owner  of  a  separate  estate,  both 
real  and  personal ;  that  her  husband  was  and  is  insolvent ;  that 
she  made  the  notes,  and  delivered  them  to  her  husband,  to  en- 
able her  husband  to  borrow  the  money  of  the  plaintiff,  which 
the  plaintiff  advanced  to  him,  and  that  the  loan  was  made  solely 
on  the  credit  of  Mrs.  Johnson,  in  consideration  of  her  being  the 
owner  of  a  separate  estate. 

The  judge  further  found  that  there  w«p  no  evidence  that  the 
money  loaned  was  borrowed  for  the  benelt  of  the  separate  es- 
tate of  Mrs.  Johnson,  or  that  it  was  usedVppn  or  for  the  bene- 
fit of  such  separate  estate,  nok  was  there  any  evidence,  other  than 
the  giving  the  notes,  that  sheBrtimded  to  charge  her  separate  e^ 
tate  with,  the  loan.  'f 

The  conclusion  of  Jaw  drawn  by  the  judge  from  these  fiu^ti 

was  that  said  loan  or  advance  never  became  a  charge  upo& 

the  separate  estate  of  Mrs.  Johnson,  and  that  the  defendanta> 

were  entitled  to  judgment 
82 
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Judgment  having  been  entered  plaintiff  appealed  to  this 
court 

A.  P.  Ferris,  for  plaintil^  appellant ; — ^Insisted  that  the  hiu- 
hand's  repmentationB  m  the  course  of  his  agency  were  admissi- 
ble, and  bound  her.  Siorg  on  Agencjf^  §§  134^  451;  Cow.  S  H. 
Natu,  182,  p.  18a 

A.  8.  Kendatty  for  defendants,  respondents ;— Olg^ted  that  the 
husband's  authority  was  not  shown^  and  his  dcdaratioiiB  as  to 
her  motives  were  inadmissible. 


i  MoBGAir,  J.  [After  stating  flie  above  jEbkHb.]— The  {daia- 

tifPs  exceptions  are  mostly  confined  to  objections  taken  to  ths 
conclusions  of  fact,  and,  of  course,  are  not  open  to  discussioo 
in  this  court  tJpon  the  statement  of  facts  xnade  by  the  judge, 
the  judgment  is  clearly  rights  within  the  principle  decided  by 
this  court  in  Yale  9.  Dederer,  18  N.  T.  265 ;  The  same  v.  Tbt 
same,  22  Id  450. 

But  the  plaintiff  took  an  exception  to  the  rejection  of  oeriain 
evidence  offered  by  him  on  the  trial,  which  he  now  relies  upon 
to  reverse  the  judgment  He  asserts  that  the  evidence,  if  it  had 
been  received,  would  have  authorized  the  judge  to  find  that  the 
money  was  obtained  ostensibly  for  the  purpose  of  being  ex- 
pended in  the  improvement  of  her  real  estate.  The  offer  was 
to  prove  that  her  husband,  when  the  money  was  loaned,  stated 
to  the  plaintiff  that  she  wanted  the  money  to  improve  her  real 
estate.  The  oflbr  assumes  that  he  was  her  agent  in  the  businesi 
of  borrowing  monej*  for  such  a  purpose,  or  in  the  managemoit  of 
her  property ,  wheL  it  became  necessary  to  bbtain  loans  upon  her 
credit,  to  enable  him  to  carry  on  her  business. 

j  But  there  was  no  evidence  of  that  character,  except  the  hdk 

i  that  he  was  permitted  to  assist  her  in  the  general  transaction 

of  her  buanes^  It  did  not  appear  that  she  had  ever  authotiied 
him  to  borrow  money  to  improve  her  estate.    And  if  she  had 

j;  it  would,  at  least,  be  questionable  whether  she  Would  be  bound 

by  his  declarations  contrary  to  the  fact  that  the  loan  was 
wanted  for  such  a  purpose^  Although  a  wife  can  deal  as  a 
feme  sole  in  relation  to  her  separate  estate  still  she  is  not  tbete^ 
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by  freed  from  the  natural  inflnence  of  her  husband.  ItqpeTy 
347.  It  is  di£ScuIt  to  charge  her,  in  snch  a  case,  with  the  re- 
sponsibilities which  nsnaHy  attach  to  the  relations  existing  be- 
tween principal  and  agent ;  for,  as  between  hnsband  and  wife, 
there  are  no  corresponding  obligations,  and  none  of  the  com- 
mon law  liabilities  which  attach  to  that  rehtion  as  between 
other  parties.  She  may,  doubtless,  do  business  through  hun  as 
her  agent ;  but  to  allow  him  to  bind  her  separate  estate  by  his 
imauthorized  representations^  would  put  her  whole  fortune  at 
his  diq)08aL 

It  may  be  regarded  as  settled  in  this  State,  that  this  promis- 
sory note,  not  given  for  the  benefit  of  ber  estate^  cannot^  by  parole 
be  made  a  charge  upon  it  Yale  v.  Dederer,  supra. 

In  the  case  at  bar,  there  is  no  evidence  that  her  notes  were 
given  for  the  benefit  of  her  estate,  except  the  declarations  of  her 
husband ;  and  these  declarations  did  not  appear  to  have  been 
authorized  by  her.  On  the  contrary,  we  have  her  testimony  that 
her  husband  never  was  her  agent  to  borrow  money,  and  that  she 
did  not  know  what  he  wanted  the  money  for,  nor  was  any  of  it, 
to  her  knowledge,  used  for  her  benefit. 

If,  therefore,  it  is  conceded  that  she  can,  by  parol,  bind  her 
separate  estate  by  borrcrwing  money  on  her  own  notes  to  im- 
prove it,  we  have  no  evidence  in  this  case  that  her  notes  were 
wanted  for  any  such  purpose,  except  the  unauthorized  declara- 
tions of  her  husband.  In  my  opinion  these  unauthorized  de- 
clarations are  not  sufficient  to  make  the  notes  a  charge  upon 
her  separate  estate.  Before  her  estate  can  be  bound  in  such  a 
case,  I  think  it  must  either  appear  that  she  authorized  the  de- 
d^tioni^  or  that  thie  money  was  expended  for  the  benefit  of  her 
separate  estate ;  and  perhaps  both  these  ikcts  should  be  proved, 
although  it  is  not  necessary  to  decide  that  question  now. 

The  judgment  diould  be  afiirmed. 

Wbight,  J.  [After  stating  the  above  facts.] — ^The  correctness 
of  Ihis  decision  [the  conclusion  of  the  judge]  is  not  now  ques- 
tioned by  the  plaintilTs  cotlnseL  Indeed,  it  could  not  well  be, 
since  the  case  of  Yale  t;.  Dederer,  18  N.  T.  265.  The  oases  in 
their  material  features  are  undistinguishable. 

Thare  was  but  a  single  exception  taken  by  the  plaintiflfs  coun- 
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■d  <m  the  triaL  He  offered  to  proTe  bj  the  phindir  himself  tiut 
at  the  time  he  let  Kdaon  Johuon  hsTe  the  moiMjon  the  notea^ 
Johnicm  stated  to  him  that  his  wife  wanted  the  moner  to  im- 
proTe  her  real  estate.  The  coort  sustained  the  defendant's  ob- 
objection  to  the  offered  eyidence,  and  it  was  eiclnded.  This  was 
not  error.  It  woold  be  difficult,  I  appiehaidy  to  assign  anj 
principle  upon  which  the  pgorf was  admissiblft  Itwasnottli^ 
case  of  an  an  sgenf  s  declaration  made  within  the  scope  of  his 
authority ;  for  Johnson  was  not  shown  to  be  an  agent  tobonow 
the  money  for  his  wife  for  any  purpose.  In  the  case  of  agency, 
the  agency  must  be  first  proied  before  the  agent's  dedarationa 
of  any  kind  are  eridenoe.  Nor  were  the  declarations  of  the  hus- 
band as  to  the  motives  of  the  wife,  as  to  the  use  of  the  money, 
part  of  the  res  gestm.  She  was  not  an  actor,  and  the  dedaxa- 
tions  were  not  hers.  Until  the  loaning  was  diown  to  be  mate- 
rial as  against  her,  declarations  made  at  the  time  of  the  loan 
would  not  be  res  gesks. 
The  judgmenfc  should  be  affirmed. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costa 


DELAFIELD  v.  DE  ORAXTW. 

September,  1887. 


f  BDMi.L 

On  a  ssle  of  merchandise  to  be  deliyered  in  New  York,  at  a  specified 
price,  on  a  credit  of  tliirtj  dajs,  and  to  be  sntject  to  inspection  in  Pen> 
ssools,  whither  it  was  destined  bj  the  bajer  iSdd,  that  the  agree- 
ment to  paj  and  the  provision  for  inspection  were  independent. 

If  merchandise,  sold  subject  to  goTemment  inspection,  is  daliTered  so  as 
to  pass  title,  and  a  part  is  rejected  bj  the  inspector,  the  bnjer  must 
retom  the  part  rejected,  or  giye  notice  to  the  seller.  If  he  neglects  to 
do  so,  and  the  part  rejected  is  lost  to  the  seller,  the  bojer  cannot  re- 
dace  a  recorery  of  the  contract  price  by  proying  the  failore  to  pass  in- 
spectHm.* 


•  Compare  Hasted  e.  Craig,  MiT.  F.  881 :  Cortiss  e.  Howell, 88  /d.811 ; 
LsaTsnworth  e.  Packer,  08  Bofb.  188;  Messmore  e.  New  Tork  Shol  4 
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Delmfield  v.  De  Ghnaw. 

Buftis  K.  Ddafield  and  Oeoige  Baxter  sued  Aaron  A. 
De  Oranw^  in  the  New  York  superior  conrt,  for  a  balance  dne 
for  the  price  of  cement^  which  plaintifb  had  sold  to  defendant, 
agreeing  that  it  should  pass  inspection  of  a  govemment  officer 
at  Pensaoola»  where  it  was  to  be  used  in  the  navy  yard.  The 
defense  was  that  the  cement  deliyered  was  not  such  as  called 
for  by  the  contract,  and  did  not  all  pass  inspection* 

The  stipulations  of  the  contract  were  as  follows : 

<'  The  said  Delafield  and  Baxter  contract  to  deliver  to  Aaron 
A.  De  Orauw  four  thousand  two  hundred  barrels  of  hydraulic 
cement,  to  be  equal  in  quality  to  the  best  Bosendale  or  Newark 
manufacture,  to  be  packed  in  air-tight,  oak  barrels,  well  lined 
with  paper,  each  barrel  to  contain  not  less  than  three  hundred 
pounds  of  cement,  and  to  be  subject  to  the  inspection  of  the 
United  States  goyemment  inspector,  and  at  said  Aaron  A.  De 
Orauw's  option  as  to  the  place  of  delivery ;  to  be  delivered  at 
the  following  places,  at  the  option  of  the  said  De  Orauw,  viz : 
Bondout,  at  the  tackle  of  the  vessel,  ninety  cents  per  barrel ; 
New  Nork  city,  at  the  tackle  of  the  vessel,  ninety-five  cents  per 
barrel ;  at  a  credit  of  thirty  days  from  the  time  of  delivery,  to 
be  approved  paper.  Delafield  ft  Baxter  reserve  the  right,  if  the 
United  States  govemment  will  receive  the  cement  in  hard 
wood  barrels,  to  pack  the  same  in  such  barrels;  all  the  cement 
to  be  received  by  Aaron  A.  De  Orauw  within  four  months. 
The  above  cement  is  for  Pensacola  navy  yard.'' 

The  whole  quantity,  packed  in  barrels  well  lined  with  paper, 
but  not  oak  barrels,  nor  air-tight,  as  required  by  the  contract, 
was  received  by  defendant  at  New  York  and  Bondout,  without 
being  there  inspected,  nor  did  defendant  require  it  should  be 
inspected  before  delivery.  He  carried  it  to  Pensacola;  and 
there  some  three  hundred  barrels  were  rejected  on  inspection 
by  the  United  States  govemment  inspectors,  but  defendant  did 
not  return  them,  nor  notify  plaintifb  to  take  them  back,  nor 
did  he  show  what  disposition  was  made  of  them,  or  what  dam- 


Lead  Co.,  40  If.  F.  432;  and  eee  Harria  «.  Bathbon  and  Pike  «.  Nash*  re. 
ported  in  this  aeries. 

Otherwiae  where  vendee  waa  indaoed  to  accept  without  anffieient  exr 
amination,  by  fraud.    Willard  v.  Merritt,  45  Bath.  295. 
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of  dieir  defifictiTe  packing  or  their 

Ths  refa»  famd  far  phmriffi  the  sum  duned ;  sndjudg- 
LK  OQ  Us  if|ian  kwiiig  Wen  affirmed  bj  the  oonit  at  gen- 
cial  tern  (icponcd  in  9  Bmm.  1),  dei 


B.  F.  Trmeg,  far  dpfrndanfj  ^pdlant 
Gmryf  H,  FimUr,  for  flainrifBij  le^onde&ta. 


Bt  iHX  CouKK. — ^HcsT,  J. — ^I  icgaid  this  oontnct  as  oon- 
tafning  seoaiate  *"4  indeoaideiit  pn>yisoii8  on  the  part  of  th6 
respecQTe  parties.  The  pJaintHBt  contracted  to  delirer  to  the  de- 
fendant four  thoosand  tvo  hundred  banela  of  cement  of  a  por- 
Ucolar  character,  sabfecl  to  the  inspection  at  Penaaoohi  of  the 
United  States  gOTcmm^it,  and  with  thQ  choice  to  the  defendant 
of  two  plaoes  far  the  delireiT  of  the  aame,  tIz  :  Bondoat  or  New 
York.    The  defendant  was  entitled  to  a  credit  of  thirty  dajB 
on  die  price  firom  the  time  of  Uie  delireiy,  bnt  he  was  to  make 
the  plaintifEi  secure  on  sneh  credit  by  giving  them  ^appro?ed 
paper  "  for  the  amoont    The  dnty  of  payment  by  the  defend- 
ant was  absolute,  and  not  depend^t  on  the  character  of  the 
cement  receixed  by  him  at  Bondout,  nor  upon  its  inspection  st 
Pensacola,  nor,  indeed,  upon  its  arriral  at  that  place.    It  de- 
pended simply  upon  its  actual  deliTery  to  him.    Grant  r.  John- 
son, 5  X.  T.  247 ;  1  Saund.  320,  a.    The  title  to  the  cement 
passed  to  the  purchaser  upon  its  deliTeiy  to  him.    Wooster  v. 
Sherwood,  25  :v:  Y.  278;  Crofoot  v.  Bennett,  2  /dL  25a   Its 
reception  by  him  did  not,  howerer,  waire  his  right  to  ha?e  it 
inspected  by  the  goremment  officials  at  Pensaoola,  nor  the 
right  of  action  for  any  deficiency  or  non-conformify  to  the 
contract 

The  whok  number  of  barrels  was  deUTeied  to  tiie  deftadint 
at  New  York  and  Bondout,  on  board  of  yessds  famished  bj 
him,  by  him  there  receiyed,  and  by  him  carried  to  F^nsaooifr 
On  such  deKrery,  the  defendant  immediately  became  liable  to 
the  plaintiffs  to  pay  the  money  or  to  deliTer  them  appnnred 
paper  at  thirty  days  for  the  amount  of  the  cement  so  deliTerBd 
and  received.    Authorities^  supra.    He  did  make  payment  in 
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a  manner  satisfiEu^tory  to  the  plaintiffs  for  tiie  whoW  amoonty 
except  eight  hundred  and  eleyen  dollars  and  fortjsthxee  oentsi 
Although  the  cement  was  thus  aocepfced  by  the  defendant^  it 
was  under  the  proyisions-  of  the  contract  as  set  forth*  That 
contract  provided  that  the  cement  should  be  subject  to.  the  iur 
spection  of  the  United  States  goTerument  inspedsor,  and  at 
Pensacolai  as  ia  fEiirly  to  be  inferred.  The  referee  finds  that 
three  hundred  barrels  did  not  pass  such  ins|)ection<^  Here  was 
a  failure  of  duty  on  the  part  of  the  plaintijQI^  by  which  the  de- 
fendant may  have  suffered  damage,  and  on  account  of  which  he 
claims  to  defeat  the  plaintiffs'  right  of  reooyety  in  the  present 
action.  The  referee  held  against  this  yiew  of  the  defendant,  on 
the  ground,  which  he  finds  to  exist,  that  he  did  not  return  the 
cement  after  its  rgection,  or  notify  the  plaintifi  to  take  it 
back,  and  that  he  had  not  shown  what  disposition  was  made  of 
it,  or  what  damage,  if  any,  he  had  sustained  by  its  defeotiye 
packing,  or  its  not  passing  inspection.  It  is  certain  that  there 
was  not  a  complete  performance  in  deliyering  the  three  hun- 
dred barrels  which  fSuled  to  pass  inspection ;  but  it  is  equally 
certain  that  this  circumstance  does  not  alone  furnish  a  cause 
of  action  or  of  counter-claim  to  the  defendant  He  had  re- 
ceiyed  the  three  hundred  barrels  at  New  York  or  Bpndput,  and 
had  himself  transported  them  to  Pensacola.  They  were  there 
condemned,  and  thenceforth  are  entirely  lost  sight  of.  Whether 
they  were  afterward  receiyed  by  the  United  States  authority, 
whether  they  were  conyerted  to  some  other  use,  whether  such 
use  resulted  in  a  loss  or  an  adyance,  is  entirely  undisclosed, 
This  proceeding  the  law  will  not  justify.  When  the  goyem«! 
ment  inspector  refused  his  approval  of  the  three  bundled  bar- 
rels, it  was  the  duty  of  the  defendant,  at  once,  to  haye  returned 
the  same  to  the  plaintiffs,  or  to  haye  notified  them  of  such  re^ 
fhsal,  to  haye  informed  them  where  the  cement  was  stored,  and 
tiiat  it  was  subject  to  their  order.  Beed  v.  Bandall,  29  iV.  V. 
35&  The  defendant  did  none  of  these  things.  He  gaye  the 
plaintiff  no  opportunity  to  ascertain  whether  an  inspection 
ought  to  haye  been  allowed,  or  whether  it  could  yet  be  obtained. 
He  allowed  no  opportunity  to  tnm  the  cement  into  money, 
either  at  a  ftill  price  or  at  a  reduced  yaluation.  He  simply  did 
nothing,  and,  so  fer  as  the  plaintiflb  are  concerned,  permitted 
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the  cement  to  be  destroyed  or  wasted.  Under  such  circnm- 
stances,  he  has  no  claim  against  the  plaintifb  for  the  reason 
that  the  cement  did  not  pass  inspection. 

Upon  the  main  point  of  argument,  I  am,  therefore,  of  opinion 
that  the  cause  was  rightly  decided  below. 

The  case  contains  numy  exceptions  to  the  admission  or  ex- 
clusion of  eyidence.  The  most  of  them  are  disposed  of  by  the 
Tiew  of  the  rights  of  the  parties  already  taken.  The  others  arc 
carefully  considered,  and,  I  think,  fully  answered,  in  the  opin- 
ion of  the  general  term  of  the  superior  oourt  9  Bosw.  1.  l^ey 
aiford  no  just  ground  for  ordering  a  new  trial.  In  my  opinion, 
the  judgment  should  be  affirmed. 

All  the  judges  concurred,  exoept  Bockbb,  J.,  absent 

Judgment  affirmed,  with  oosts. 


DICKENS  V.  THE  NEW  YOBE  OENTBAL  RAILROAD 

COMPANY. 

December,  1864. 

The  eonrt  is  bound  to  decide  the  question  of  negligence,  onlj  where  tlie 
facte  are  undisputed,  and  the  inference  of  negligence  ie  dear. 

In  an  action  af^ainst  a  railroad  company,  by  a  paaeenger  ii^ured  in  aUn^t^ 
ing  from  a  train,  the  fact  that  the  name  of  the  station  was  not  •&* 
nounoed,  and  that  the  stop  was  yerj  brief,  and  similar  circumstaDees, 
— considered,  in  determining  whether  the  passenger  was  negligent  in 
the  manner  of  alighting. 

In  an  action  under  the  statute,  2  L.  1847,  p.  575,  c.  460,  for  negligeoee 
causing  death,  the  next  of  kin  are  not  limited  to  nominal  damages,  il* 
though  there  be  no  positive  evidence  of  actual  pecuniary  loss.* 

Lorenzo  D.  Dickens,  as  administrator  of  Sally  Dickens,  saed 
the  defendants  in  the  supreme  court,  under  the  statute,  for  the 
l)enefit  of  the  next  of  kin,  to  recoTer  damages  for  iiegligenoe 
on  the  part  of  the  defendants,  resulHng  in  the  death  of  the  in* 
testate,  who  was  his  wife.  He  also  joined  in  his  complaint  s 
claim  for  loss  of  senrices  to  himsel£    On  the  first  trial  he  ob- 

•  Compare  Tilley  e.  Hudson  River  B.  B.  Co.,  M  if.  F.  868 ;  Mcln^yie  f. 
N.  ^r.Centoa  «. «.  Co.,  87  M  287. 
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tained  a  judgment  in  his  fayor,  which,  on  appeal,  was  sustained 
by  the  general  term  (28  Barb.  41),  bnt  was  reyersed  by  this 
oonrt  and  a  new  trial  ordered,  on  the  ground  that  plaintiff 
could  not  recoyer  for  his  loss  of  seryices  by  the  death  of  his 
wife,  but  only  damages  within  the  statutory  limit  for  the  ben- 
efit of  the  next  of  kin.    See  23  N.  T.  158. 

On  the  second  trial  the  eyidenoe  was  doubtful,  and  the  ques- 
tion of  negligence  nicely  balanced,  and  the  court  refused  a 
motion  to  nonsuit  the  plainti£  The  court  also  refused  a  re- 
quest of  the  defendants  to  charge  that  the  plaintiff  oould  only 
recoyer  nominal  damages,  on  the  ground  that  as  the  deceased 
had  left  neither  child  nor  parent,  the  only  loss  incurred  by  her 
next  of  kin,  who  were  brothers  and  sisters,  nephews  and  nieces, 
would  be  the  chance  of  her  accumulating  a  separate  estate  and 
dying  intestate  or  making  a  will  in  their  fayor,  and  that  this 
was  too  remote  a  contingency  to  be  of  any  substantial  yalue  to 
them. 

To  all  the  refusals  to  chaige,  the  defendants  duly  excepted. 
The  judge  then  charged,  among  other  things,  as  follows :  ^  The 
only  damages  the  jury  can  giye  in  this  action,  if  they  find  for 
the  plaintiff,  are  such  as  they  shall  deem  a  &ir  and  just  compen- 
sation, not  exceeding  fiye  thousand  dollars,  with  reference  to 
the  pecuniary  damages  resulting  flrom  the  death  of  Mrs.  Dickens, 
to  her  next  of  kin. 

^  Whether  more  than  nominal  damages,  and  if  so,  how  much, 
resulted  to  the  next  of  kin  of  Mra  Dickens  from  her  death,  are 
questions  for  the  jury." 

To  the  last  proposition  defendants  excepted,  and  requested 
the  judge  to  charge  that  there  was  no  eyidence  of  any  pecuniary 
injury  to  the  next  of  kin,  and  that  the  relation  of  brother  and 
sister  did  not  raise  a  presumption  of  pecuniary  loss.  This  the 
judge  refused ;  and  the  jury  gaye  a  yerdict  in  &yor  of  plaintiff 
for  fiye  hundred  dollars. 

The  supreme  courty  at  general  term,  reftised  a  new  trial,  and 
defendants  now  appealed  from  the  judgment  entered  on  the 
yerdict 

Daniel  Pratt,  for  defendants,  appellants. 
John  H.  ReyndUU^i  for  plaintiffs,  respondents. 
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By  the  Goubt. — ^Hogeboom ,  J. — ^Thifi  is  one  of  those  niody 
balanced  cases  with  which  I  think  it  is  not  proper  for  a  oonit 
of  review  to  interfere.  Although  the  ca^e  appears  to  be  a  clo^e 
one,  both  on  the  question  of  the  negligence  m  the  agents  of  the 
defendants,  and  the  deceased  whom  the  plaintiff  represents,  aad 
the  eyidence  is  not  yerj  decided  or  controlling  either  way,  yet  I 
think  there  was  enough  to  submit  to  the  jury,  and  no  legal  er- 
ror in  leaying  the  question  to  them.  As  to  the  n^ligence  of 
the  defendants  there  were  these  facts  for  their  conrideratioa : 
the  train  was  behind  time ;  the  stop  at  the  station  nnnsnally 
short ;  the  conductor  and  his  subordinates  in  a  hurxy ;  some  of 
them  excited ;  some  doubt  whether  notice  of  the  station  was 
given ;  and  undue  anxiety  to  leave  before  the  express  train  ar- 
rived ;  a  failure  to  adopt  very  decided  precaations  in  keeping 
passengers  bom  alighting  on  the  south  side  of  the  track ;  soma 
inattention  to  his  duties  on  the  part  of  the  brakeman  stationed 
between  the  cars  to  warn  passengers  not  to  get  out  on  that 
side ;  the  conductor  himself  not  occupied  in  the  very  vigorous 
discharge  of  his  duties,  but  more  pleasantly  employed;  and  in 
general  a  lack  of  that  close  and  careful  attention  which  in  cir- 
cumstances rather  perilous  and  critical  like  those  which  trans^ 
pired  on  this  occasion,  is,  to  say  the  leasts  a  miitter  of  wise  pre- 
caution, if  not  of  the  most  imperative  duty. 

As  to  the  negligence  of  the  deceased,  the  d^ree  of  care  and 
prudence  devolving  upon  her  is  somewhat  to  be  measured  by 
the  observance  of  proper  precautions  on  the  part  of  the  defend- 
ants. If  notice  of  the  arrival  at  the  station  and  the  name  of 
the  station  were  not  given,  she  was  in  a  measure  excusable  for 
not  knowing  it,  and  of  course  for  not  acting  seasonably  upon 
such  knowledge.  If,  as  is  known,  the  village  which  was  the 
place  of  her  destination  was  on  the  south  side  of  the  tzacky  and 
she  was  so  far  a  stranger  as  not  to  be  likely  to  know  that  the 
passenger  depot  was  on  the  north  side,  she  does  not  seem  to  have 
been  blameworthy  in  attempting  to  leave  the  cars  on  the  sonlii 
side.  If  her  situation  in  the  cars  made  it  unlikely  for  her  te 
know  that  an  express  train  was  approaching,  and  no  person  in 
fact  notified  her  of  the  approach  of  such  a  train,  it  would  not 
seem  to  have  been  an  incautious  act  to  get  upon  the  south 
track.    If  she  only  learned  the  name  of  the  statioiiL  by  inquiiy 
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from  a  fellow  passenger  withont  notification  from  the  defend^- 
ants,  and  the  train  did  not  stop  long  enough  for  a  person  re- 
oeiying  this  tardy  information  to  get  off  firom  the  train  before 
it  was  slightly  in  motion,  after  a  stop  unusually  brief,  it  would 
not  seem  to  have  been  necessarily  such  negligence  aa  should 
defeat  the  action^  for  her  to  leave  the  train  under  such  circuit- 
stances.  If  the  express  and  mail  trains  were  not  accustomed  to 
meet  at  this  point,  it  was  not  negligence  in  her  not  to  anticipate 
the  arriyal  of  the  express  train,  and,  of  course,  not  to  guard 
against  it  unless  she  was  otherwise  sufficiently  and  seasonably 
advised  of  its  approach.  The  imputation  of  negligence  in  all 
these  particulars  depends  Teiy  much  upon  the  observance  of  all 
proper  precautions  on  the  part  of  the  defendants,  and  if  the  jury 
were  warranted  in  finding  against  them  upon  the  primary  ques- 
tion of  negligence  on  their  part,  as  perhaps  they  did  in  ^  these 
particulars,  I  do  not  think  we  are  in  a  situation  to  say  that  there 
was  legal  error  in  submitting  the  question  of  the  plaintiff's,  as 
well  as  of  the  defendants',  negligence  to  the  jury.  This  question 
of  negligence  depends  ordinarily  upon  so  many  minute  circum- 
stances, and  is  governed  so  much  by  the  facts  of  each  particular 
case,  that  it  is  very  difficult  to  lay  down  any  safe  or  practical 
general  rule  on  the  question  what  constitutes  it,  and  it  is  well 
said  that  tha  evidence  of  it  should  be  clear  and  decisive,  to 
impute  legal  error  to  a  judge  who  submits  it  under  confiicting 
facts  to  the  determination  of  a  jury. 

In  regard  to  the  rule  of  damages,  I  think  the  charge  of  the 
judge  was  in  conformity  to  the  statute,  and  sufficiently  guarded 
and  limited  in  reference  to  the  facts  of  the  case.  He  appears 
to  have  been  strictly  withm  the  limit  of  the  rule  recently  laid 
down  in  this  court,  after  much  consideration  and  two  successive 
arguments,  in  the  case  of  Tilley  v.  Hudson  Biver  R  R  Go,  29 
If.  T.  252.  I  think  the  defendants  cauAot  successfully  assail 
the  charge  on  this  point  unless  it  is  a  case  for  limiting  the 
plaintiff  to  nominal  damages.  We  are  not  at  liberty  to  lay 
down  any  such  restricted  rule,  without  violating  the  statute 
and  the  current  of  former  decisions.  We  have  frequently  had 
occasion  to  say  that  the  statute  was  not  very  precise  in  its 
terms,  nor  susceptible  of  a  very  dear  and  exact  construction, 
but  we  regard  it  as  obvious  that  i^m  its  soope  and  tenor,  some 


606  NEW  YORK 


Diaoswrn J  «.  Wiaut. 


latitude  most  be  allowed  to  the  caieftil  discretion  of  a  jarT,  in 
aBiWfflniy  the  damages  of  each  particular  case.  It  may  be,  and 
IB,  probably,  trae,  that  this  power  is  sometimes  abased,  bat  the 
correction  is  not  with  this  court  It  is  not  always  easy  to  see 
how  the  death  of  a  particular  indiyidual,  and  she  a  wife;,  will 
operate  to  the  pecuniary  prejudice  of  collateral  relatiTes,  and 
if  sOy  to  what  extent  But  as  the  law  does  not  require  direct 
and  precise  proof  on  this  subject,  and  has  committed  to  the 
jury  a  liberal  discretion  in  its  actual  disposition,  we  cannot  say, 
in  view  of  the  not  yery  extrayagant  sum  assessed  by  the  jury 
in  this  particular  case,  if  any  sum  whateyer  were  to  be  allowed^ 
that  any  principle  of  law  has  been  yiolated. 

The  judgment  of  the  court  below  must  be  affirmed* 


A  majority  of  the  judges  concurred.    Datis,  J^ 
U.  R  Seldek,  J^  did  not  yote ;  and  Ikgrahak,  J.,  was  absent 

Judgment  affirmed,  with  costs. 


DISOSWAY  V.  WINANT. 

Jane,  1887. 

B«Tcnlnf  S4  Xarb.  VX ;  B.  C,  It  Ait.  ^,  tV. 

The  pendencj  of  a  oertiorari  to  review  the  dedaioii  of  referees  npon  a^ 
appeal  in  highway  proceedings,  does  not  suspend  the  right  of  the  refi 
erees  to  enforce  pajment  of  their  fees.  Collecting  the  fees  is  not  exe- 
cuting the  order. 

The  referees'  claim  for  fees  is  assignable. 

Where  several  appeals  taken  from  the  same  order  are  heard  together, 
the  referees  are  entitled  to  but  a  single  per  diem  compensation. 

Where  several  appeals  are  heard  together,  the  appellants  are  jointlj,  not 
Jointly  and  severally,  liable,  for  the  fees. 

Gabriel  Disosway  sued  Joseph  G.  Winant,  in  the  supreme 
court,  for  fees  due  referees  in  certain  highway  proceedings^  the 
right  to  which  had  been,  by  the  referees,  assigned  to  plaintilE 

In  October,  1853,  the  highway  commissioners  of  Westfield, 
on  the  application  of  the  present  plaintiff,  made  and  filed  an 
order  laying  out  a  highway.  The  present  defendant,  and  three 
other  inhabitants  of  the  town,  appealed,  separately,  fixmi  the 
order,  to  the  county  judge,  who  thereupon  appointed  three  ref* 


COUBT  OP  APPEALS.  609 

Diflotwaj  V.  Winant. 

eiecs  to  hear  and  detennine  the  appeals.  All  the  appeals  were 
heard  together,  all  the  testimonj  taken  wacr  taken  on  all  the 
appeals,  all  the  appellants  appeared  by  the  same  counsel,  and 
all  the  appeals  were  determined  together.  Bnt  four  several  de- 
cisions of  the  several  appeals  were  made,  afSrming  the  order. 
The  referees  claimed  separate  bills  of  fees  at  the  rate  of  two 
dollars  per  day  each  referee,  for  each  appeal,  and  declined  to 
deliver  their  order  of  afSrmance  till  tiieir  fees  were  paid. 
Whereupon  plaintiff  paid  their  fees,  at  the  rate  of  ninety-six 
dollars  for  each  appeal,  and  took  an  assignment  of  their  claim 
against  the  parties  who  had  appealed ;  and  now  brought  this 
action  against  one  of  them  to  recover  ninety-six  dollars,  the  sum 
claimed  by  the  referees  for  his  appeal. 

Defendant's  answer  was,  1.  That  ihe  referees  were  entitled 
to  but  two  dollars  each,  per  day,  withont  reference  to  the  num- 
ber of  appeals.  2.  That  there  was  a  defect  of  parties  defendant 
in  not  joining  the  other  three  appellants,  who  were  jointly 
liable  with  defendant 

Before  the  commencement  of  this  action,  a  writ  of  certiorari 
was  issued  by  the  supreme  court  to  review  the  proceedings,  and 
was  still  pending  and  undetermined. 

The  judge  before  whom  the  cause  was  tried,  held  that  there 
was  no  defect  of  parties,  and  that  plaintiff  could  recover  the 
sum  claimed  from  defendant 

The  mpreme  court,  at  general  term,  on  appeal,  held  that  the 
statutes  show  a  clear  purpose,  that,  whatever  be  the  number  of 
appeals,  there  shall  be  but  one  set  of  referees,  one  hearing  and 
one  order;  and,  moreover,  the  statute  compensation  being  a  per 
diem  allowance,  the  referees  could  only  charge  one  rate  for  the 
days  employed,  without  reference  to  the  number  of  appeals. 
And  they  declared  the  separation  of  the  appeal  into  several 
parts,  for  the  purpose  of  enhancing  the  compensation  of  the 
referees,  to  be  illegaL 

They  held,  however,  that  the  obligation  of  the  several  appel- 
lants, was  joint  and  several,  and  that  therefore,  plaintiff  having 
taken  an  assignment,  from  all  the  referees,  of  all  that  they  could 
legally  claim,  could  recover  the  whole  from  one  of  the  appel- 
lants, alone,  and  that  payment  by  him  would  be  a  satisftction 
of  the  entire  dainu 
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The  defendant  appealed  to  fiiis  court 

Samuel  Handy  for  defendant,  aj^llani; — ^That  in  the  ahaenoe 
of  express  stipulation,  ereiy  obligation  (except  as  to  torts)  is 
joint  and  and  not  several ; — cited  Broom  on  Oom.  L.  140 ;  Pan. 
on  Conir.  11 ;  Foster  v.  Taylor,  3  Oampb.  49 ;  Broom  on  Pat' 
HeSy  119 ;  ChiU.  on  PL  48.  That  the  certiorari  postpones  ihe 
action ;  Peopk  v.  Flake,  14  ffow.  Pr.  527^  People  v.  Ck>mmii- 
sioners  of  Schodack,  27  Id.  158 ;  Conover  v.  Devlin,  26  Baii. 
429 ;  Patchin  v.  Mayor,  fte^  13  Wmd.  664;  Pl&yfer  9.  Biadl, S 
^ia;239. 

William  O.  ChoatOj  for  defiendant,  respondent 

By  the  Court.— Orovxb,  J.— The  counsel  for  the  appeflsnt 
insists  that  the  pendency  of  the  certiorari  suspends  the  right  of 
the  referees  to  collect  their  fees  finom  the  qopellants  until  its  deter- 
mination, and  dteSy  in  support  of  the  positioh,  authorities  diow- 
ing  that  a  certiorari  stays  the  execution  of  orders  in  certain  special 
proceedings.  The  statute  {L.  1847,  c;  455>  §  9)  provides  that^ 
where  the  order  appealed  from  shall  be  affirmed,  the  fees  of  fte 
referees  shall  be  paid  by  the  appellant^  and,  in  case  of  reverarii 
by  the  county.  The  affirmance  of  the  order  by  the  refierees  gate 
them  hprimafaeie  right  to  recover  thieir  fees  of  the  appelbnts; 
and  the  enforcement  of  this  right  is  not^  in  any  isense^  fiie  exe- 
cuticm  of  the  order.  Consequently,  this  right  is  not  sospended 
by  suing  out  the  certiorari. 

The  leferees  had  the  rig^t  to  ass^  this  demand,  the  same  tf 
any  other;  and  tjie  assignee  can  nudhtain  an  action  fbr  its  re* 
coveiy  in  his  own  name. 

It  appears,  from  the  opinion  of  the  gendnl  term,  tliat  the  coari 
held  that  the  referees  could  only  recover  two  dollan  a  day  esA 
for  time  spent  in  hearing  all  the  appeidi^  and  wert  not  entitled 
to  recover  this  sum  fh)m  each  appellant  &i  this  CondistoS)  I 
think  the  court  was  dearij  right  The  language  of  section  9 
(supra)  is,  that  each  referee  diall  be  entitled  toreerive  twodnt- 
lars  for  every  day  employed  in  the  hearing  and  deeirionof  toeh 
appeal  or  appeals.  The  only  compensation  tiie  reflsrees  aire  w 
titled  to  is  that  given  by  statute;  and  it  is  numilbst  that  tttr 
statute  only  gives  to  a  referee  two  dollars  for  each  Hsf  enqployeft 
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IHsOBWftjT  V,  WteiWl, 


ift  bearing  tiie  appeals.  If  this  teqnifed  any  additional  aign- 
liiefit^  that  wooM  be  fonlnd  in  the  fkct  that  all  these  app^s 
presented  the  same  qfiesiaon>  and  must  all  be  decided  in  the 
Mne  waj^  and  that  nothing  was  ot  conld  be  pertinent  to 
the  determination  of  one  that  was  not  equally  applicable  to 
alL  The  iMae  referees  must^  of  necessity,  dispose  of  all  the 
appeals. 

•As  above  Iremariced,  tite  general  tmn  so  decided;  but  ftirther 
held,  that  each  appellant  was  jointly  and  seTerally  bound,  nnder 
the  fiM^ts  of  the  case,  to  pay  the  entire  fees  of  the  referees ;  and 
thaty  therefore,  the  judgment  of  ninetyHBix  dollars  in  &Tor 
of  the  plaintiff  Must  be  affiftned,  notwithstanding  the  appel- 
lant, in  his  answer,  had  set  np  the  non-joinder  of  the  other  ap- 
peliants.  In  this  latt^  c6nclusion>  I  think  the  court  erred. 

It  was  undoubtedly  competent  for  the  referees  to  give  each 
appellant  a  separate  hearing,  in  which  event  each  would  be 
UaUe  for  the  time  ocOnpied  in  the  hearing  of  his  particular  ap- 
peal, although  the  question  was  the  sam^  in  alL  It  will  be  seen 
from  the  statute  that  an  appeal  is  given  to  any  one  conceiving 
himself  aggrieved  by  the  determination  of  the  commissioners. 
The  appellants  may  be  very  numerous.  The  language  of  the 
Matute  is,  that  the  referees  shall,  in  case  the  determination  of 
the  commissioners  be  affirmed,  be  paid  by  the  party  appeal- 
ing. In  the  present  case,  where  all  the  appeals  were  heard  as 
one,  I  think  the  construction  of  the  statute  is,  that  all  the  ap- 
pellants are  to  be  regarded  as  the  party  appealing,  and  all  joint- 
ly liable  to  pay  the  fees.  The  general  term  must  have  adopted 
this  conclusion ;  for  they  held  that  all  were  jointly  liable.  The 
result  would  be  the  same,  if  the  joint  liability  was  deduced 
from  the  fieu^t  that,  by  the  assent  of  the  appellants,  HI  were 
heatd  together  as  one  appeal  This  would  make  dl  jointly 
liable. 

But  how  is  a  several  liability  for  the  whole  fees  created  ? 
Clearly  not  upon  the  latter  ground ;  for  where  several  unite  in 
employing  the  services  of  others,  where  they  have  a  common 
ititerest,  a  joint,  but  not  several,  liability  to  pay  the  compensa- 
tion is  created,  whether  the  iamount  of  compensation  is  fixed 
by  law  or  not  A  several  liability  for  the  payment  of  all  the 
fees  cannot  be  booed  upon  the  statute,  for  that  makes  each  ap- 
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z»^ijkki-  "ia-it!  y.r  "ie  jaTaxKii":  :f  'Jit*  5--3  :t  i^arr^  hj  own 
icc«*a^.  :>!::  i«:  .luiiCirr  :.:r  ~^  .itiflzmx  :if  "^e  .ipct^  >:f  Any 
';riii!r.     I.:  ^aaii.n,  I  -jinu:  ':e  .iiriii  -Juis  jZ  :iic  5:<<  ^crvied  for 

▼tr^  /.l:i '.Ij.  '^a:  ^'ic  le'rirLIj.  If^us  ucr  :iie  &e§:  And  ihat, 

iitiiK-  1/  ▼nn^  1:1  i-"i,  *aii  "-itcK  ij  iz.t  xr^nl  If^kbCitT.  xhax 
can  :■::>  -iivoi  :•:  ii*  jr:c<mi:a  icTilTizz  Tipca  each,  vhidiy 
:::  :i^  ibsence  of  jr:of,  vi-iji  :«  cce^iTurTcr.  I:  will  be  the 
pr:i^r  time  :o  dc''.ir!2i::«r  •:3j*3u.:il3  irlsii^  whca  sepanie  a{H 
peaJ  frr-m  pcrrioci  ii'  :H4  order  Iht?  :een  la'igrp.  whea  snch  a 
ca^  ii  bef  :pr  :h-=  coar:. 

Tee  jadzni'=n*  appeiir:ii  &}=i  should  be  r^Tersed  and  a  new 
trial  order&L  costj  :o  ibiie  *iie  eT^n:. 

A  majortT  of  the  i-d«  conc^irrsd. 

Jadgment    rerened.  and    a    new  trial    oidered,    coati   to 
abide  the  erenL 


DODGE  r.  WELLMAK. 

Umith,  1^56a. 


When  a  parchMcr  of  Und  in  po—cMion,  sarreiiden  his  contract ,  aal 
procam  a  deed  to  be  made  br  his  Tendor,  to  a  thixd  penon,  in  eonaid- 
eratioo  of  the  latter  advaocing  nnpaid  porcbaae  monej  nrrrwaij  to 
prrjcare  the  oooTejranee.  and  promising,  urallr,  to  gire  him  a  writtcs 
obligation  to  oonvej  to  him  on  the  repajment  of  the  ad  ranee,  Itc,  a 
eoart  of  eqnitj  will  enforce  performance  of  the  parol  promiae.* 

Thin  will  be  done  upon  the  principle  that  a  party  will  not  be  permitted  to 
inilat  on  the  statate  of  franda,  to  protect  him  in  the  enjojment  of  ad- 
rantaget  procured  from  another,  in  faith  of  an  oral  agreement  on 
which  the  latter  hat  acted,  and  in  faith  whereof  he  haa  placed  him- 
ielf  In  a  iiitaatlon  in  which  he  mast  snlTer  wrong  and  injoatiee. 

•  Followed  in  Carr  «.  Carr,  4  Zoiif.  814,  SaO.  ""^ 
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Hot  oqIj  is  the  parchaaer  entitled  to  eaforoe  such  promise,  bat  the  grmn- 
tee  in  the  deed  cannot  reooYer  poeseseioa  meanwhile,  if  the  original 
contract  entitled  the  purchaser  to  remaih  in  possession,  and  it  does 
not  appear  that«  in  assuming  the  place  of  the  vendor,  the  grantee  stipu- 
lated for  anj  change  in  this  respect ;  or  if  the  parol  agreement  pro- 
Tided  that  he  should  have  interest  annually  on  the  advance,  for  this 
Imports  that  the  purchaser  should  have  the  rents  and  profits. 

John  Dodge,  execntor  of  John  McBnrney,  deoeased^  contin- 
ued in  iho  court  of  appeals,  a  sait  in  ejectment  commenced 
by  his  testator  in  the  supreme  court 

The  land  in  question,  on  about  January  9, 1860,  was  owned 
by  John  Hunting,  and  was  occupied  by  the  defendant  under 
an  agreemeht'  to  purdiase,  which  had  then  about  a  year  to  run. 
At  that  time  defendant  entered  into  an  oral  agreement  with 
plaintiff  by  which  plaintiff  agreed  to  adrance  and  pay  to  Hunt- 
ing the  amount  due  on  defendant's  contract,  to  take  a  deed  of 
the  premises  to  himself,  and  then  to  gire  defendant  a  written 
contract  for  the  conyeyance  of  the  land  to  him  in  fiye  yean 
thereafter,  upon  payment  of  the  money  adranced.  with  interest 
thereon. 

Plaintiff  accordingly  paid  the  purchase  money  due  on  de- 
fendant's contract  with  Hunting,  and  took  a  deed  to  himself, 
defendant  surrendering  his  agreement  to  purchase  to  Hunting. 

He  then  refused  to  giye  a  contract  to  defendant,  and  brought 
this  action  of  ejectment  The  defendant^  before  the  oral  agree- 
ment with  plaintiff,  had  been  in  possession  of  the  land  im- 
der  his  contract  with  Hunting  six  or  seven  years,  and  had  cul- 
tivated it  as  a  farm,  and  had  made  betterments  and  improve- 
ments thereon. 

The  judge  at  the  trial  having  found  these  facts,  decided  that 
the  oral  agreement  between  plaintiff  aiid  defendant  was  void, 
by  the  statute  of  fraudsi,  and  gave  judgment  for  plaintiff 

The  supreme  courts  at  g^eral  term,  reversed  the  judgment^ 
and  ordered  a  new  trial,  on  the  ground  that  defendant's  deed  waf, 
in  equity,  merely  a  mortgage,  and  the  money  paid  by  plaintiff 
to  Hunting  was  not  purchase  money,  but  merely  a  loan  to  de- 
fendant, and  that  under  the  Code  this  equitable  defense  might 
beset  up  as  a  defense  in  an  octionof  ejectment  (Reported  in  43 

Barb.  390.)  From  the  order  for  a  new  trial  plaintiff  appealed  to 

33 
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die  nnrt  u*  ippeaia.  jdpalaiing  diac  if  die  aider  were  affinned 
indgmenc  jUMointe  ^tioaid  lie  roidesed  agninat  hiiiL 

(iVtn  2!  Svnuxr,  tor  .ii^Vwiliinr,  DB^omlenc : — ^As  tzi  die  poms 

diac  iei'eaiuinc  Taa  die  jTiner  in  ta^aicr  :^-«uced  Xayor  r.  Hm- 

aum.   13  X.  F.  < :]  Karu\  V^ ;  j^tor^  ^.  |  TtK) :    Rood  v.  X. 

Y.  ^  £r:e  R.  B.  Ci^  Id  Ban  ^,  S3 ;  MurxaT  v.  Walk^.  31 

X  F.  iOO.     And  dii&c  iiifi  iacaresc  wquLlL  descend  to  hid  heizs  ai 

real  esLue.  uui  'har  his  viduw  woold  be  oicided  to  dower  on 

in*    Koiire  ?.  Borrows^  :]-t  ^ori.  173 :  Adams  v.  Green,  IiL  176 ; 

Crifidi  ?.  B«echer.  10  LL  43^  434.    Thac  die  traitsaction 

was  aoc  a  ale  if  land,  bnt  a  loan,  hj  plamdff  go  defi^ndant 

Morris  ff.  5ixaa*  1  iJiw.  (  C  A)  Ud':  1  PuwC  tf»  Jft^HL  2S4; 

Conwaj  9.  AJexander.  7  Crs»ir4»  :i41 :  Vernon  r.  Bitter,  "S  Edm. 

IIO :  Oldham  ff.  Ha-lej.  ^  J.  J.  Maank.  lU;  %  Amer.  LeadiMg 

Caaea.  pan;  t,  43^ :  GicfiL  ^n  JlarL  13,  note  a»  and  cases  cited. 

Thac  che  con^jance  by  Huncing  to  plain rilT  was  in  equity  a 

■orrgage.  3  Lmdimf  Caa  i a  Epiihiy  part  2,  43:2 ;  Bobinson 

r.  Cropaey.  *Z  Faupt,  \S0 :  t  Amer.  Leadimj  CiuoL  ptirt  2,  435 ; 

Webb  r.  Rice,  1  Hulr  '^^^z  Swart  r.Serrice^^l  Wemd.Z^\  Hos- 

ter  r.  Medina,  3  Watti  «#  &  3M;  Rice  r.  Rice,  4  Pick.  349; 

Hndges  r.  TaineaKe  Mar. 4  Fire  Insnzance  Col8  XF.  (4 Sdd.) 

41G :  Despard  r.  Walbridgc,  U  X  F.  374 :  Coder  r.  Staniford, 

TM^ne.  4dD;  .Story  f^Var.  §  lOlS;  Ma^s  r.  PeD,  l/oAaiL 

C3L  5(>4 ;  Cook  r.  Xancioa,  4  /dL  164> ;  James  r.  Johnson,  6  Id. 

417,  43:2 ;  Clark  r.  Henry,  2  dyw.  324;  1  HOL  on  MorL  529; ' 

Walcon  r.  Cionly,  14  Wend.  &4 ;  4  JTn/  Cam.  142-3 ;  Taylor  n 

Lather.  2  SmsijiI  232 ;  Ryan  r.  Dox,  U  xV.  F.  307,  OTexrnling 

8.  C  25  .Riri.  44a 

(/e&r^e  £.  Bradley,  for  plaintiff,  appellant— That  there  was 
no  loan  of  money  by  the  plaintiff  to  McBnmey ; — cited  61o- 
Tcr  r.  Payn,  19  Wend.  518,  20-21 ;  Saxton  v.  Hitchcock,  47  Bark 
220.  That  the  conyeyance  to  plaintiff  was  a  deed,  and  not  a 
mortgage.  Baker  v.  Thrasher,  4  Den.  493 ;  Cooper  v.  Whitney,  3 
mil,  do ;  Ryan  r.  Dox,  25  Barb.  440 ;  Brown  v.  Dewey,  2  Id  28; 
Holmes  r.  Grant,  8  Paiffe,  243 ;  Quirk  v.  Rodman,  5  Duer,  285; 
The  caco  of  Palmer  v.  Gumsey,  7  Wend  248,  disapprored  in 
Baker  v.  Thrasher,  4  Dcru  493,  and  in  Cooper  v.  Whitney^  8 
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Dodge  1^.  WeUman. 

HiU^  95.  That  if  there  had  been  a  loan  by  plaintiff  to  defentj- 
ant  the  title  to  the  land  wonld  still  be  in  plaintiff  by  the  statute 
against  resulting  trusts.  R.  S.  part  2,  c.  1,  title  2y%  51 ;  Ghur- 
field  V.  Hatmaker,  15  JV.  Y.  475 ;  McQartney  t^.  Bostwick,  33 
N.  Y.  53-59 ;  Moore  t^.  Spellman,  5  Den.  225 ;  Jackson  v.  Van  | 
Slyck,  8  Johns.  487.  That  defendant  was  not  entitled  to  the 
possession,  and  could  not  set  up  his  equitable  defense  in  thia 
action.  Kellogg  v.  Kellogg,  6  Barb.  116, 127 ;  Spencer  v.  Toby, 
22  IcL  260,  268  ;  Suffem  v.  Townsend,  9  Johm.  35 ;  Eggleston 
!;•  N.  Y.  &  H.  B.  E.  Co.,  35  Barb.  162. 

By  the  Coubt.— Woodruff,  J. — The  statute  of  frauda^ 
which  declares  every  contract  for  the  sale  of  lands,  or  any  inter- 
est in  lands,  shall  be  void  unless  the  same  or  some  note  or  mem- 
orandum thereof,  expressing  the  consideration,  be  in  writing  sab- 
scribed  by  the  party  by  whom  the  sale  is  to  be  made,  at  the  same 
time  in  terms  declares  that  this  provision  shall  not  be  construed 
to  abridge  the  powers  of  courts  of  equity  to  compel  the  spedfio 
performance  of  agreements  in  cases  of  part  performance.  3 
B.  S.  135,  §§  8,10. 

If,  therefore,  the  relation  between  the  plaintiff's  testator  and 
the  defendant  established  by  the  transaction  in  question  be  that 
of  vendor  and  vendee,  the  question  arising  thereupon  is,  has 
there  been  such  a  part  performance  of  the  parol  agreement  by 
the  defendant  that  a  court  of  equity  would  enforce  the  agreOi* 
ment  against  the  plaintiff? 

And  on  the  other  band,  if  the  relation  established  by  the 
trausaction  between  the  defendant  and  the  testator  be  that  of 
mortgagor  and  mortgagee,  then  the  questions  are  whether  the 
defeasance  can  be  proved  by  parol,  and  can  the  plaintiff  be  per- 
mitted to  sustain  an  ejectment  and  turn  the  defendant  out  of 
possession? 

In  my  opinion  the  tacts  found  by  the  court  on  the  trial  pre- 
sent a  case  of  a  mixed  nature,  in  which  the  plaintiff  was  clearly 
a  lender  of  money  to  the  defendant  which  the  latter  was  bound 
to  repay,  and  which  the  testator  could  have  compelled  him  to 
repay,  and  in  which  for  the  testator's  security  he  was  substituted 
for  the  former  owner  of  the  premises,  agreeing  as  vendor  to  con- 
vey the  premises  to  the  defendant  on  the  repayment  of  the  sum 
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idranoedy  within  fiye  yeorey  with  the  intarest  thereon  paysbk 
fluraally  in  fh6  mean  time. 

Now  as  to  sQch  agreement^  it  is  not  matarial  wl^ther  proof 
•f  the  facts  be  tegtaiei  as  establishing  that  the  testator  was 
mortgagee,  or  vendor ;  if  npon  the  facts  fonnd  a  oonrt  of  equity, 
for  the  prevention  of  fraud  and  injustice,  will  mforoe  the  i^ree- 
ment,  ihe  action  cannot  be  sustained. 

To  the  right  apprehension  of  the  case  it  0  not  enough  to  say 
tiiat  the  testator,  being  the  holder  of  the  legal  title,  agreed  hj 
parol  to  convey  it  upon  the  payment  or  Ae  repayment  to  him 
of  the  sum  named,  and  this  agreement  the  defendant  now  re- 
Kes  upon.  That  is  a  very  incomplete  presentation  of  the  case. 
We  must  go  further  back,  vis:  to  the  statua  of  the  parties  whea 
the  parol  agreement  was  inade,— see  what  the  agreement  waa^ 
and  what  was  done  towards  the  performance  thereof,  and,  finally, 
in  what  condition  the  parties  are  left  if  thefkrther  performance 
h  refused.  And  thai  the  question  whether  this  will  be  per- 
mitted by  a  court  of  equity,  will  be  prominently  exhibited. 

The  defendant  was  the  equitable  owner  in  possesaon  of  t2i# 
land  in  question.  He  held  an  agreement  valid  in  law  and  itt 
equity  for  the  conveyance  to  him  of  the  1^1  title  on  payment 
•f  the  price  that  he  had  in  part  paid,  and  had,  in  reliance  upon 
kis  equitable  title,  cultivated  tiie  land  as  a  farm,  and  **  mdi 
betterments  and  improvements  tiiereon." 

This  constituted  him  the  equitable  oiTner,  and  the  vendor 
(Hunting)  trustee  in  equity,  holding  the  legal  title  subject  to 
^e  equitable  rights  of  the  defendant  The  latter  could  hife 
eompelled  a  conveyance  to  himseH^  beyond  bSI  question. 

In  this  condition  of  the  title,  the  residue  of  the  purehaitt 
money  being  about  to  become  payid^k,  fbe  defendant  applied  to 
tiie  testator  and  requested  him  to  advance  the  money  (two 
hundred  and  eighty-four  dollars)  and  take  the  oonveyasd 
to  himself,  giving  to  the  defendant  his  contract  for  the  con- 
veyance of  the  land  on  repayment  to  him  of  the  money  80 
advanced.  And  it  was  th^^eupon  by  i>arol  agreed  that  the 
defendant  should  procure  Ihe  conveyance  to  be  made  to  tbs 
testator,  he  should  advance  the  money  and  give  the  defenda&t 
auch  contract  for  the  conveyance  to  him  upon  the  payment  if 
auoh  advance  in  five  years  with  interest  payable  anniu^. 
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Now  it  may  be  conceded  that  while  this  agreement  remainej 
wholly  execntory,  the  parties  could  not  baye  enforced  it,  either 
lat  law  or  in  equity ;  but  it  did  not  so  remaini  The  defendant 
at  once  entered  upon  its  performance ;  he  8urreD,dered  to  the 
<Nriginal  vendor  his  contract  of  purchase,  as  a  consideration  fo^r 
a  conyeyance  to  the  testator,  and  procured  a  conyeyance  to  to 
made  by  the  former  yendor  of  this  plaintiff,  receiyed  the  dee^ 
himself^  and  carried  and  deliyered  it  to  the  latter,  who  there- 
upon odyanced  the  money  stipulated  for,  deliyering  the  check 
therefor  to  the  defendant  Thereupon  the  testator  sets  him  at 
defiance,  refuses  to  giye  him  any  contract  or  writing  declaring 
the  rights  of  the  defendant,  and  now  prosecutes  an  ejectment 
to  turn  the  latter  out  of  possession. 

So  gross  a  fraud  ought  not  to  be  permitted;  and  I  am  quite 
certain  that  the  principles  upon  which  courts  of  equity  enforoe 
agreements  that  haye  been  in  part  performed  are  an  adequate 
{KTotection  to  the  defendant 

The  moment  the  testator  had  receiyed  the  deed  procured  for 
lum  by  the  defendant,  and  had  refused  to  execute  a  proper  iur 
strument  declaring  the  terms  upon  which  the  defendant  ha^ 
anyested'him  with  the  legal  title,  the  court  of  equity  would 
ihaye  entertained  a  bill  to  compel  such  a  declaration. 

The  preyention  of  fraud  would  haye  been  ample  ground  for 
equitable  interposition,  and  nothing  in  the  statute  of  frauds  in 
4my  degree  interferes  with  the  exercise  of  that  jurisdiction ;  but 
xm  the  contrary  either  with  or  without  the  saying  in  the  statute 
Itbove  referred  to,  the  court  always  prevents  the  use  of  the  stat- 
ute as  a  coyer  and  protection  to  the  fhiudulent  party. 

And  as  courts  of  equity  will  assume,  for  the  purpose  of  test- 
ing the  rights  of  the  parties,  that  that  is  done  which  ought  to 
be  done,  and  which,  upon  the  facts  disclosed  the  court  would 
compel  the  plaintiff  to  do,  this  action  will  be  disposed  of  as  if 
the  testator  had  performed  his  parol  agreement  by  executing 
.and  deliyering  the  writing  which  he  agreed  to  deliyer,  and  in 
expectation  whereof  the  defendant  surrendered  his  former  oon- 
traot,  and  procured  a  conyeyance  of  the  land  to  the  testator. 

The  leading  case  of  Parkhurst  v.  Van  CkHrtlandt,  14  Johfis.  15, 
.is  in  full  support  of  these  views,  and  subsequent  cases  unfold  and 
apply  the  jwinciple  that  a  party  will  not  be  permitted  to  insist 
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apon  the  statnte  of  firands  to  protect  him  in  the  enjoyment  of 
adrantages  procured  from  another  in  faith  of  an  oral  agreement 
On  which  the  latter  has  acted,  and  in  fiiith  whereof  he  has 
placed  himself  in  a  situation  in  which  he  must  suffer  wrong  and 
injustice.  See  Brown  v.  Lynch,  1  Paige,  147 ;  Lowry  v.  Tew, 
8  Barb.  Ch.  407 ;  Hodges  v.  Tennessee  Marine  &  Fire  Ins.  Co., 
8  N.  r.  416 ;  Despard  v.  Walbridge,  15  N.  Y.  374 ;  and  Byan 
V.  Doz,  34  JV.  Y.  307 ;  and  other  cases  there  collected;  2  Story 
Eq.  Jur.  §  759,  et  seq. 

It  is,  howerer,  insisted  that  this  is  not  a  bill  by  the  defendant 
to  compel  the  performance  of  the  parol  agreement,  but  an  ac- 
tion by  the  alleged  Tender  to  recoyer  the  possession,  and  that, 
even  admitting  that  defendant  will  be  in  equity  entitled  t'j  his 
deed  on  payment  of  the  price,  the  testator  was  entitled  to  the 
possession  in  the  mean  time. 

That  depends  upon  the  intent  of  the  parties  appearing  upon 

a  yiew  of  the  entire  transaction.    The  defendant  was  in  posscs- 

I  sion,  and  had  by  the  acquiesence  of  the  former  yendor  been  in 

possession  making  improyements,  &&,  for  many  years ;  in  sub* 
stance  the  testator  consented  to  be  placed  in  the  shoes  of  such 
yendor.  Nothing  is  stipulated  in  regard  to  any  surrender  of 
possession  by  the  defendant,  and  nothing  indicates  that  the 
testator  expected  it  I  think  it  clear  that  the  former  yendor 
would  not  haye  been  permitted,  so  long  as  the  defendant  was  not 
ih  default^  to  haye  depriyed  the  defendant  of  the  possession  of 
the  land  and  the  enjoyment  of  the  improyemente  he  had  been 
induced  te  make  by  the  contract  and  the  possession  giyen  to 
him  under  it  And  it  is  equally  clear  that  the  testator,  to  enti« 
tie  him  to  possession,  should  haye  shown  affirmatiyely  that  a 
cfiange  in  this  respect  was  agreed  to  when  he  consented  to  be 
substituted  in  the  place  of  the  yendor. 

Besides  this  howeyer,  it  is  conclnsiye  against  this  claim  of 
the  testator,  that  the  parol  agreement,  as  found  by  the  court, 
proyides  that  the  testator  shall  haye  interest  paid  to  him  annu- 
ally on  the  sum  adyanced. 

This  not  only  indicates  that  the  adyance  was  understood 
and  treated  as  a  mere  loan,  whateyer  was  the  technical  fbrm  of 
the  tran^ction — ^but  it  indicates  moreoyer  that  the  parties 
meant  that  the  testator  should  haye  interest^  and  the  defieadant 
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haye  the  rents  and  profits.  It  would  be  plainly  inequitable 
that  the  testator  should  hare  the  use  of  the  land  and  interest 
also.  This  of  course  does  happen  whenever  a  mortgagee  is  in 
possession,  but  always  subject  to  an  accounting  by  the  latter  in 
which  such  rents  and  profits  are  applied  towards  satisfaction  of 
the  mortgage  debt  and  the  interest  thereon. 

Here  it  was  contemplated  that  the  defendant  should  continue 
to  occupy  as  he  did  occupy,  when,  and  long  before,  and  for  more 
than  two  years  after,  the  agreementwith  the  testator  was  made. 
This  plaintiff  will  be  left  to  pursue  his  remedies  under  the 
agreement,  but  was  not  in  equity  entitled  to  i>ossession  in 
this  action* 

I  think  the  order  appealed  from  should  be  affirmed,  and  judg- 
ment  absolute  for  the  respondent  with  costs  be  ordered  pursu* 
ant  to  the  appellant's  stipulation. 

A  majority  of  the  judges  concurred. 

Judgment  accordingly. 
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September,  18(Uf. 

Where  a  compTomise  was  made  between  A.,  B.  and  C,  parties  to  an  ae- 
tion,  bj  which  A.  agreed  to  release  hia  right  to  certain  Becuritiefl,  as 
against  B.,  bat  reserved  his  claims  against  all  other  persons ; — Held, 
that  in  a  subsequent  action  by  A.  against  C.  to  enforce  a  lien  on  such 
securities,  it  was  competent  to  prove  that  at  the  time  of  the  compro- 
mise, it  had  been  verballj  agreed  between  A.  and  C.  that  A.  should  retain 
his  legal  claim  to  the  securities,  or  the  proceeds  thereof,  so  far  as  thej 
should  come  into  the  hands  of  C,  as  showing  that  C.  had  notice  of  the 
terms  of  the  compromise. 

It  9um8,  that  the  assignment  of  the  principal  debt  carries  with  it  the 
necessary  collaterals,  and,  if  part  of  the  principal  debt  is  assigned,  the 
assignee  is  entitled  to  a  pro  rata  interest  in  the  collaterals  as  incident, 
whether  mentioned  in  the  assignment  or  not. 

William  Dorsheimer  brought  an  action  in  the  BuflUo  8U« 
perior  court  against  Asher  P.  Nichols  (administrator  of  Aaron 
D.  Patchin,  deceased),  and  Isabella  Patchin,  to  enforce  an  equit- 
able lien  on  money  held  by  the  defendant,  Mrs.  Patchin.  The 
lacts  on  which  the  action  arose,  are  as  follows : 
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On  September  29, 1859,  Aamn  D.  F^Usehin  awed  Ae  Chsa- 
iaaque  Comity  Bank  se^entj  tkoiunnd  dollars  on  certain  notes 
and  bonds.  To  secore  the  payment  thereof keon  that  day  made 
erer  to  the  bank  two  hundred  ninety«-8LX  thoosand  doUan  in 
railroad  stock.  Shortly  afterward  ibe  oharter  of  the  bank  ex- 
pired, and  trustees  were  appointed,  who  sold  to  William  Dor- 
dieimer,  the  present  plaintiff  two  of  the  bonds  on  which  Patchin 
was  liable,  and  afterwards,  on  July  16, 1862,  without  any  notice 
to  the  plaintiff  or  to  Patchin,  sold  to  George  W.  Tifft,  one  thou- 
aand  four  hundred  and  sixteen  and  a  half  shares  of  thexmilroad 
stock,  given  as  collateraL 

Aaron  D.  Patchin,  at  the  time  of  the  sale,  had  beoome  insane, 
and  his  wife,  Isabella  Patchin,  having  been  appointed  his  com- 
mittee,  in  May,  1863,  commenced  an  action  to  set  aside  thenk 
of  the  stock  to  Tifft,  and  to  redeem  the  stock  by  paying  the 
debt  to  secure  which  it  was  pledged. 

The  plaintiff  and  the  bank's  trustees  were  also  made  defend- 
ants in  that  action.  Tiffb  only  was  served  and  appeared ;  but 
by  permission  of  the  court,  a  compromise  of  the  suit  was  ef- 
fected, to  which  compromise  the  trustees  and  the  present  plain- 
tiff were  parties;  by  the  terms  of  which  it  was  agreed,  in  con- 
sideration of  thirty  thousand  dollars  paid  by  Tifit  to  Mra 
Patchin,  that  she  would  ratify  and  confirm  the  sale  of  the  col- 
laterals by  the  bank  to  Tifft,  and  release  the  trustees  firom  all 
liability.  At  the  same  time,  Dorsheimer,  the  present  plaintiff 
also  executed  a  release,  by  whioh  he  discharged  the  trustees 
from  all  liability,  but  reserved  to  himself  his  claims  against  all 
other  persons. 

The  plaintiff  now  brought  this  action,  claiming  to  have  alien 
on  the  thirty  thousand  dollars  received  by  Mrs.  Patohin  firom 
Tifft,  as  the  proceeds  of  the  collaterals. 

The  phuntiff  recovered ;  and  on  appeal  to  the  court  at  gen- 
etei  term,  the  judgment  was  affirmed. 

Defendant  Nichols  appealed  to  this  court 

A.  P.  Nichols,  for  defendant,  appellant 

John  Oanson,  for  plaintiff,  respondent 

By  the  Coubt.— Potter,  J.— There  was  no  ezoeption  teken 
to  the  finding  of  facts  or  to  the  conclusion  of  law  themm,  « 
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found  by  the  judge  en  the  trial.  The  only  error  complained 
of  by  exception,  is,  to  the  admission  of  evidence  by  the  judge 
on  the  trial,  '^that  at  the  time  the  release  was  giyen  by 
plaintiff  to  the  trustees  of  the  Chautauque  County  Bank  and 
others,  of  his  (plaintiff's)  claim  to  stock  sold  by  said  trustees 
upon  which  plaintiff  claimed  to  hare  a  lien,  it  was  the  express 
understanding  between  him  and  Mrs.  Patchin,  as  committee  of 
her  husband's  estate,  that  the  plaintiff  should  and  might  retain 
whatever  legal  claim  he  had  on  the  stock  which  was  the  subject 
matter  of  such  action,  to  the  extent  which  it  would  come  to  her 
hands  by  the  settlement  authorized  by  the  order  of  the  court 
in  her  behaUf,  in  case  she  should  elect  to  take  stock,  or  the  pro- 
ceeds of  it  in  case  she  should  elect  to  take  money  in  lieu  of 
stock.'' 

To  understand  the  nature  and  point  of  this  exception,  it 
must  be  borne  in  mind  that  the  plaintiff  was  at  that  time  the 
assignee  of  a  portion  of  the  debt  of  the  Chautauque  County 
Bank,  who  held  this  railroad  stock  as  their  collateral  security; 
that  in  law,  the  assignment  of  the  principal  debt  carried  with 
it  the  accessory  collaterals,  and,  if  part  of  the  principal  debt  was 
assigned,  the  assignee  was  entitled  to  a  pro  rata  interest  in  the 
collaterals  as  incident,  whether  mentioned  in  the  assignment  or 
not.  The  cases  of  Jackson  v.  Blodget,  5  Cow.  202 ;  Oi^een  v. 
Hart,  1  Johns.  680,  690 ;  Martin  v.  Mowlin,  2  Burr.  969 ;  Patti- 
son  V.  Hull,  9  Cota.  747 ;  Curtis  v.  Tyler,  9  Paige,  432 ;  Parme- 
lee  V.  Dann,  23  Barb.  461,  are  cited  to  this  point.  I  think  the 
authorities  cited  sustain  the  proposition.  If  they  do  not,  as 
there  is  no  exception  to  reach  the  error,  we  cannot  reverse  it 
here. 

The  sale  of  these  collaterals  by  the  trustees  of  the  Chautauque 
County  Bank  to  Tifft,  did  not  destroy  the  lien  of  the  plaintiff 
thereto  or  therein.  And  such  sale  thereof,  made  at  the  time 
that  A.  D.  Patchin  (who  had  the  equity  of  redemption  therein) 
was  of  unsound  mind,  was  void  as  against  Patchin.  The  action 
therefore  of  Mrs.  Patchin,  as  committee  of  her  husband^  to  set 
aside  this  sale,  was,  of  course,  in  its  effect,  to  do  so  to  the  extent 
of  her  interest  therein ;  which  was,  an  equity  of  redemption  in 
said  shocks,  subject  to  a  lien  of  the  plaintiff  on  such  stocks. 
This  was  all  the  relief  which  the  court  could  have  granted  her 
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in  an  action  in  whidi  the  plaintiff  was  a  parfy.  Mrs.  Patchln 
w^as  thai  the  proper  rej^^eaentatiTe,  and  the  legal  owner  of  tho 
title  to  sodi  stocks  snbjcct  to  plaintifPs  lien,  and  her  acts  in 
idatioii  thereto  weie  binding  on  the  estate,  and  notice  to  her, 
in  a  matter  affecting  aoch  estate,  was  notice,  with  all  its  cou- 
seqnenoes,  to  the  tnie  owner  of  the  estata.  Had  judgment  been 
rendered  in  her  laTor  in  her  action,  she  would  have  recorered 
the  stoclLS  80  sold,  bnt  such  recovery  woald  not  in  law  have  re- 
leased the  stocks  from  the  lien  of  the  pledge  made  of  them  by 
har  hnsband,  and  which  followed  the  debt  as  it  was  hdd,  into 
the  pUintiiTs  hands. 

Whfle  this  action  was  so  pending,  Tifft,  the  assignee  from  the 
said  tmstees,  proposed  a  compromise  of  the  action  by  giving  to 
her  thirrr  thoosind  dollars  of  said  stocks,  if  she  would  ratify 
the  sale  of  the  whole,  which  such  trustees  had  made  absolutely 
to  him,  or  give  her  thirty  thous:jid  dollars,  the  par  value  there- 
ofl  The  trustees,  being  parties  to  the  action,  united  in  the  offer 
of  compromise.  All  of  the  parties  knew  of  th3  plaintiff's  inter- 
est therein.  Mrs.  Patchin  applied  to  the  court  for  permission 
to  compromise,  and  it  was  granted.  The  said  trustees  and  Tifft 
applied  to  the  plaintiff  to  release  his  lien  upon  the  said  stock. 
The  plaintiff  did  release,  with  the  reservation  to  himself  of  *^  any 
and  every  lien,  claim  or  preference  which  he  might  or  could  have, 
by  reason  of  the  said  sale  to  him  of  the  said  indebtedness  and  secu- 
rities, upon,  in  or  to  any  or  every  sum  of  money,  property  or  fond 
which  had  or  might  thereafter  come  into  the  hands,  possession  or 
custody  of  Isabella  Patchin,  committee,  &C.,  of  her  husband.^' 

It  might  perhaps  be  presumed  that  Mrs.  Patchin  knew  of  the 
terms  of  this  release.  It  would  be  sufficient  if  she  knew  tbat 
her  receipt  of  thirty  thousand  dollars  of  this  stock  in  lieu  of  the 
whole,  or  the  same  amount  in  money,  was  to  be  on  condition, 
or  to  be  subject  to  the  same  lien  to  the  plaintiff  as  the  whole 
amount  would  be  if  she  had  recovered  the  whole.  The  whole 
stock,  and  every  part  of  it,  was  subject  to  the  plaintiff's  lien  un- 
til  he  released  it  As  to  her,  or  to  the  estate  she  owned  as  com- 
mitted, he  did  not  release,  but,  on  the  contrary,  expressly  reserved 
his  lien.  Her  knowledge,  then,  of  the  tarms  and  conditions  upon 
which  this  stock  wa?  received  by  her,  was  an  important  feature 
in  the  evidence.     This  knowledge  could  be  proved  in  any  I^gal 
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manner.  It  was  not  necessary  it  shonld  be  a  part  of  the  record, 
or  be  a  written  acknowledgment,  or  be  by  a  written  notice.  If 
she  knew  that  the  stock  or  its  proceeds,  npon  which  the  plain- 
tiff had  a  legal  lien^  was  not  released,  she  knew  that  as  to  him 
it  existed  as  a  lien,  and  coold  be  followed  into  whoso  hands  so- 
erer  it  might  fall* 

In  this  yiew  I  can  see  no  error  committed  by  the  jndge  in 
permitting  it  to  be  proved,  **  that  it  was  the  express  under- 
standing between  the  plaintiff  and  Mrs.  Patchin  as  sach  com- 
mittee that  the  plaintiff  shonld  retain  whatever  legal  claim  ho 
had  on  the  stock  which  was  the  subject  matter  of  such  action, 
to  the  extent  to  which  it  should  come  into  her  hands  by  the 
said  settlement  authorized  by  said  order  in  case  she  shonld  elect 
to  take  stock,  or  to  the  proceeds  of  it  in  case  she  should  elect 
to  take  money  in  lieu  of  stock.^ 

As  between  plaintiff  and  Mrs.  Patchin,  if  the  settlement  had 
been  made  without  any  understanding  between  them,  he  could, 
by  virtue  of  the  lien  he  held  on  the  stock,  have  followed  it  or 
the  proceeds  into  her  hands.  She  represented  the  estate  of  her 
husband,  he  had  pledged  this  stock  to  secure  a  debt  he  owed, 
the  plaintiff  was  the  owner  of  that  debt  and  of  that  pledge  for 
that  purpose.  The  first  pledgee  had,  without  authority,  under- 
taken to  dispose  of  the  property  pledged.  Mrs.  Patchin,  as  the 
legal  representative  of  the  pledgor,  claimed  that  such  disposition 
was  void,  and  commenced  her  action  to  avoid  such  sale.  Terms 
of  compromise  were  offered  between  the  pledgee  and  their  as- 
signee and  Mrs.  Patchin.  The  terms  were  accepted,  the  arrange- 
ment made  and  perfected.  By  all  this  the  plaintiff's  rights  were 
not  affected.  He  relinquished  nothing  of  his  rights.  The  clearest 
equity  protects  his  interest  It  is  not  even  necessary,  I  think, 
that  Mrs.  Patchin  should  have  had  knowledge  of  his  rights.  At 
all  events,  that  she  did  have  it,  and  that  evidence  was  given 
that  she  expressly  agreed  to  recognize  them,  is  no  error  as 
against  her  or  the  estate  she  represented. 

I  think  the  judgment  is  right,  and  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  oostfc 


OoDsUr  •■  BrlU. 
DOUOHTT  V.  BRILL. 

September,  1887. 


ThatUtnto  (lil.  &S31)  impouDg  peiuUiea   fore 

pablic  liIgliwaTi,  Applies  oalj  to  •acb  u  Iuto  been  laU  «tt  pannkBt  to 
the  statute,  lekving  tlte  case  of  liighwayt  MUbliahed  by  preiaipUoa, 
to  tbe  common  Uw  remedj  for  oniawice. 

William  Doughty,  Egbert  Noxon  and  Alezaoder  'RtyaaX, 
commisaiooen  of  highways  of  the  town  of  Beekman,  Dachess 
county,  Baed  Cowlond  Brill,  in  the  supreme  conrt,  to  recoTer 
penalties  imposed  by  statute  for  on  alleged  Ktcroachmrat  upon 
the  public  highway.  On  tbe  trial  it  appeared  that  the  highway, 
at  the  place  of  the  alleged  encroachment,  had  been  used  aa  audi 
by  the  public  for  a  period  exceeding  twenty-Qve  years,  and  tJiat 
proceedings  had  been  taken  hy  the  commissioners  under  the 
statute  {I  US.  531 ;  Same  Stat  4  ed.  p.  1050),  by  which  the 
defendant's  fence  was  declared  an  encroachment  on  the  high- 
way, and  he  hod  been  notified  to  remoTe  the  aame,  which  he  re- 
fused to  do ;  that  the  highway  hod  never  been  laid  ont, — there 
was  Qo  record  of  it  on  the  town  books.  A  nonsuit,  ordered  on 
tbe  gronnd  that  the  etatute  applied  only  where  the  highway 
was  "  laid  out"  according  to  law,  was  affirmed  at  general  term. 
Bepcrted  in  Se  Barb.  48a     Plaintiffa  appealed. 

Thompson  £  Weeks,  for  plaintifEs,  appellants;— Cited  Walker 
V.  Caywood,  31  A'.  Y.  64. 

Homer  A.  Xelson,  for  defendant,  tespondent 

BocsES,  J.  [After  stating  the  iacts  ] — The  decisoD  of  this 
case  by  the  supreme  court  (opinion  of  'ilLt.  Jostica  Baowx)  is 
reported  iu  3G  Barb.  4S&  A  careful  examinatioa  of  the  case 
has  led  me  to  the  concluaiou  adopted  by  the  suprema  ooart,  and 
for  the  reasons  clearly  and  tersely  giren  in  the  i^initm  of  Mr. 
Justice  Brown.  That  learned  Judge  has  notdoed  the  obrious 
distinction  in  the  mles  of  law  appHcable  to  pnhhc  bi^ways 
existing  by  prescriptive  right,  and  those  which  became  sach  hj 
lurco  u>id  authority  of  proceedings  under  the  .statute  Ibr  the 
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laying  out  of  highways,  which  statute  provides  for  compensa- 
tion for  the  damages  occasioned  thereby.  He  shows  rery  clearly 
that  the  section  of  the  statute  imposing  penalties  for  encroach- 
ments (ander  which  the  plaintiffs  claimed  to  reooTer),  had 
application  (according  to  its  strict  language),  to  a  case 
**  where  a  highway  sJiall  have  been  laid  <mt,^  learing  the 
common  law  remedy  for  nuisance,  to  unlawful  interference 
by  obstructions  in  highways  established  by  prescription.  The 
rule  must  also  be  held  in  mind  that  penal  statutes  are  to  haye 
a  strict  construction.  Their  application  will  generally  be  lim- 
ited to  cases  Cdling  within  the  letter.  So  it  has  be^n  often  held 
that  penalties  cannot  be  raised  by  implication.  They  must  be 
expressly  created  and  imposed. 

The  line  of  argument  and  suggestiona  of  Mr.  Justice  Bbown 
hare  also  received  the  sanction  of  this  court  in  Talmage  v.  Hunt- 
ting,  29  N.  Y.  447.  Although  not  then  directly  decided,  the 
opinion  is  plainly  intimated  that  the  provisions  of  the  law  here 
under  consideration  in  regard  to  encroaehments  must  be  deemed 
confined  to  kid  out  highways. 

The  judgment  of  the  supreme  court  Aould  be  affirmed. 

All  the  judges  concurred. 
Judgm^t  affirmed^  with  costs. 


DOWNING  V.  MARSHALL. 

September,  1863. 

In  delenoining  what  part  of  a  testator's  property  is  to  be  resorted  to  for 
pa/ment  of  debts,  a  plain  intention,  gathered  from  the  will,  that  certain 
personal  'property  shall  be  treated  as  real,  must  be  regarded  as  efiecV 
ing  a  oonyeraion  thereof,  and  specific  legacies  most  be  resorted  to  be- 
fore chattels  so  converted  are  applied. 

'the  testator,  after  certain  specific  bequests,  gave  the  residue  of  his  estate, 
both  real  and  personal,  to  his  executors  in  trust,  and  directed  them  to 
ccmtinue  his  manufacturing  establishments  in  operation  during  the 
lives  of  certain  beneficiaries,  and  distribute  the  income,  and,  on  the 
termination  of  such  lives,  sell  the  same  and  distribute  the  proceeds,  in 
execution  of  the  trusts.  IIM,  1.  That  machinery  in  the  factory  which 
would  otherwise  have  l>een  regarded  as  personal  assets  under  the  Re- 
vised Statutes,  could  not  be  applied  to  the  payment  of  debts,  other  than 


620  NEW  YOEK 


Downing  «.  ManhftlL 


those  connected  with  the  factories,  until  after  the  specifie  legacies  had 
been  exhaosted. 

2.  That  liabilities  arising  from  testator's  contracts  relating  to  the  ma- 
chinerj  should  be  satisfied  from  the  income  of  the  trust  property. 

Under  such  a  will  the  executors  should  keep  their  accounts  with  the  tnut 
property,  as  trustees,  distinct  from  their  accounts  as  executors,  and  in 
their  action  to  obtain  a  construction  of  the  will  and  directions  how  to 
administer  it,  the  court  will  not  give  directions  as  to  matters  left  to 
their  discretion  as  trustees. 

The  court  will  not  direct  assets  to  be  retained  to  await  disputed  claims 
not  in  litigation,  but  leave  the  executors  to  protect  themselyer  under 
the  statute. 

Where  executors  have  not  the  legal  title  but  onlj  a  power  in  trait, 
if  the  trust  is  declared  void,  there  is  no  necessitj  of  a  convejanoe  to 
the  heirs. 

But  if  the  power  is  void  only  as  to  beneficiaries  entitled  to  a  small  shaie 
of  the  proceeds,  it  may  be  upheld  as  to  the  entire  property,  the  heir 
being  entitled  to  take  such  share  of  the  proceeds,  on  the  exercise  of  the 
power. 

The  will  directed  the  executors  to  operate  certain  factories,  which  consti 
tuted  a  part  of  the  residuum  devised  to  them  in  trust,  during  the  lim- 
itation, or  so  long  within  that  period  as  in  their  discretion  could  be  done 
without  injury  to  the  interests  of  the  estate.  Held,  that  this  did  not  im- 
ply a  power  to  sell,  before  the  expiration  of  the  period  limited,  but  only 
gave  a  discretion  to  supend  business. 

The  will  gave  a  house  to  an  imbecile  son  of  testator,  and  directed  that  an 
executor  should  have  one  thousand  dollars  per  annum,  and  should 
occupy  the  house  with  the  son,  and  pay  the  joint  household  expenses 
out  of  the  bequests  to  the  son.  HM,  that  by  the  death  of  the  son  b^ 
fore  the  testator,  the  latter  provisions  became  inoperative,  and  the  court  j 
could  not,  in  construing  the  will,  award  the  executor  a  compensation  in  • 
money  in  addition  to  the  one  thousand  dollars. 

John  W.  Downing  and  others,  execntors  of  the  will  of  Ben- 
jamin Marshall,  deceased,  brought  this  action  against  James  £> 
Marshall  and  others  interested  in  the  estate,  alleging  that  the 
next  of  kin  and  heirs  at-law  claimed  that  certain  trusts  created 
by  the  will  were  Toid,  and  raised  questions  in  respect  to  its 
construction  and  effect  in  other  respects,  and  that  plaintifi 
were  advised  by  counsel  that  they  could  not  safely  execute  the 
provisions  of  the  will  without  a  judicial  construction  thereof, 
and  therefore  asked  ihe  judgment  of  the  court  thereon.  The 
questions  on  the  validity  of  the  trusts  were  determined  by  this 
cpurt  in  18G1.  23  J^.  Y.  3G8.    On  the  second  trial,  in  186!^  the 
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conrt  below  found  that  the  personal  property — other  than 
household  fomitnre,  plate,  and  apparel,  which  was  specifically 
bequeathed  by  the  will,  and  a  mortgage  for  one  hundred  and 
forty  five  thousand  three  hundred  and  fifty  six  dollars,  which 
was  also  specifically  bequeathed,  and  machinery  and  loose  prop* 
erty  in  and  about  the  testator's  factories  (establishments  which 
the  will  directed  the  executors  to  carry  on  for  a  time) — was  in- 
sufRcient  to  pay  the  debts ;  and  adjudged  the  legatees  of  the 
household  goods  and  the  mortgage,  respectiyely,  to  be  entitled  to 
those  articles ;  and  that  the  other  personal  property,  including 
machinery  in  the  factories,  not  cut  and  fitted,  or  permanently 
fastened,  to  the  buildings,  must  be  sold,  for  the  payment  of 
costs,  expenses  and  debts ;  and  if  the  latter  were  insufficient  for 
the  purpose,  resort  might  be  had  to  the  household  goods  and 
the  mortgage,  but  not  otherwise.  The  judgment  went  upon  the 
riew  that  the  intent  which  is  material  in  determining  the  ques- 
tion whether  such  property  is  personal  or  real,  is  the  intent  of 
the  party  affixing  it ;  and  the  terms  of  the  instrument  of  trans- 
fer or  the  advantage  of  the  annexation  to  the  beneficial  enjoy- 
ment of  the  realty,  are  not  material  on  the  question  whether  the 
articles  affixed  are  in  law  real  or  personal  assets. 

Other  provisions  of  the  judgment,  as  well  as  the  substance  of 
the  will,  stripped  only  of  matters  of  description,  appear  in  the 
opinion. 

The  testator  died  in  1858.  The  son  for  whom  provision  had 
been  made  by  clause  3  of  the  will  died  in  1857. 

Both  parties  appealed. 

D.  L.  Seymaury  for  the  executors,  plaintiflb. 

Marshall  8.  BidwelU  for  the  Bible  and  Missionary  Societies. 

Oeorge  N.  Titus,  for  the  American  Tract  Society. 

John  A".  Porter  and  Martin  I.  Townsend,  for  the  Marshalls. 

JoJm  If.  ReynoldSy  for  the  Marshall  Infirmary. 

By  thb  Court.— Marvin,  J. — The  opinions  delivered  by 
CoMSTOCK,  Ch.  J.,  and  Denio,  J.,  when  the  case  was  in  this 
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cout  at  a  prsrioas  fcem,  and  upon  which  its  decision  was 
an  Imparted  m  23  N.  F.  3^  ei  Mg.  Before  coosaltuig 
opinkAS^  with  a  Tiev  to  aaoerfaun  what  questions  haTe 
settled,  as  tke  law  of  this  case,  it  wiU  contribute  to  a  better 
WHJfwtsnding  of  thesa,  and  of  the  questions  now  presented,  iT 
.a  brief  snMpsis  of  the  will  is  pieaented,  so  far  as  to  show  iti 
gnenl  achencL  Ix  was  executed  April  6, 1853^  at  Troy,  tiie 
frarifnw  of  the  testator,  who  pooDrisrd  a  large  real  and  per- 
aonalesttte*  had  no  wife,  and  only  one  child.  By  &e  first  clanse^ 
he  directs  his  cxecntxMS^  as  aoon  as  may  be  after  his  decease^ 
out  of  any  prr^nnal  ptopwiy  that  should  come  to  tiieir  handa^ 
Id  pay  all  his  just  debts  and  funeral  expenses.  By  the  second 
danse,  he  gires,  &c^  to  his  son,  John  Stanton  Mardiall,  a  cer- 
tain dwelling-honse  and  lot  in  Troy,  with  all  his  plate,  house- 
hold furniture?  and  wearing  appai^l,  to  haTe,  ftc^  during  his 
life ;  and  in  case  he  should  die,  leaying  lawful  issue,  then  to  his 
heirs.  By  the  thiid  chuse,he  giTes,  &a,  a  bond  and  mortgage, 
executed  by  <me  Walcott,  to  him,  and  the  proceeds  thereol^  one- 
third  to  his  execuUws  in  trust,  &c^  to  support  his  (the  testa- 
tor^s)  son  during  his  life ;  and  if  he  diould  die,  kaTing  lawful 
issue,  then  to  such  issue.  One  equal  third  part  of  the  bond 
and  morigxige,  ftc,  in  equal  diares,  to  the  children  of  a  brother, 
named,  and  one-third  to  the  children  of  another  brother, 
named,  &c.  By  the  fourth  clause,  he  giyes^  ftc,  to  his  exec- 
utors, all  the  rest  and  residue  of  all  bis  real  and  personal  estate  of 
which  he  should  die  seised  or  possessed,  in  trust,  for  the  uses,  ob- 
jects and  purposes  in  the  will  specified.  Fifth,  he  then  directs 
his  executors  to  continue  in  operation  for  the  benefit  of  his  es- 
tate, in  such  manner  as  they  should  deem  best,  ^  all  the  manu- 
facturing establishments  laiown  as  the  Ida  Mills  Factory  in 
Troy,  and  the  seyeral  mills  and  factories  adjacent  thereto,  dur- 
ing the  natural  lires  of  two  persons,  named,  and  the  surriTor, 
or  so  long  within  such  lires  or  life,  as  in  the  opinion  of  his 
executors,  or  a  majority  of  them,  tilie  same  could  be  done  with- 
out material  injury  to  the  interests  of  his  estate  and  of  those 
participating  in  the  income  thereof;  and  to  distribute  and  ap- 
propriate the  net  annual  income  and  profits  thereof,  and  also 
the  net  annual  income  of  all  other  his  real  and  personal  estate, 
not  otherwise  disposed  of,  orer  expenses,  Ac,  as  follows:  one- 
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half  to  be  divided  and  paid  over  in  eqnal  shares  to  the  American 
Bible  Society,  the  American  Home  Missionary  Society,  and  the 
American  Tract  Society ;  and  the  other  half  to  be  expended 
in  supporting  and  maintaining  the  Marshall  Infirmary  in  the 
city  of  Troy,  for  the  support  of  poor  and  indigent,  sick  or  lame 
persons. 

By  the  sixth  clause,  the  executors  are  directed,  after  the  ter- 
mination of  the  two  lives  mentioned  in  the  fifth  clause,  to  con- 
vert into  money,  or  otherwise  dispose  of  in  their  discretion,  all 
the  real  and  personal  estate,  devised  and  bequeathed  to  them, 
in  trust,  and  to  distribute  and  deliver  over  such  estate  to  the 
several  legatees  and  for  the  object  named  in  article  5,  and  in 
the  same  proportions  as  the  income  is  in  said  article  directed  to 
be  distributed. 

By  the  seventh  clause,  in  case  of  the  death  of  his  son 
named  in  article  3,  without  lawful  issue,  then  and  in  that 
case,  he  gave,  &c.,  all  the  real  and  personal  estate  devised  to 
him,  to  the  children  of  his  two  brothers  named,  to  be  divided 
and  distributed  among  them,  &c.  In  the  eighth  clause  he  ap- 
points three  executors,  and  inserts  some  provisions  for  their 
compensation,  &c.* 

The  consideration  of  this  will  involved  an  elaborate  examina- 
tion of  the  statutes  of  uses  and  trusts,  of  powers,  and  of  wills, 
and  certain  rules  for  the  construction  of  wills.  It  should  be 
stated  that  the  testator  survived  his  son,  who  died  without  is- 
sue and  that  he  died  in  December,  1858.  The  questions  settled 
by  this  court  were,  as  I  understand  from  the  opinions,  1.  That 
there  was  no  lapse  of  the  devises  and  bequests  to  his  son,  upon 
the  death  of  such  son,  in  the  lifetime  of  the  testator,  but  they 
took  effect  under  the  seventh  clause  of  the  will  as  substituted 
devises  and  bequests,  except  as  to  half  of  the  dwelling-house 
and  lot,  which,  as  all  the  children  of  one  of  his  brothers  were 
aliens,  and  therefore  incapable  of  holding  real  estate  in  this 
State,  vested  in  the  child  of  the  other  brother,  not  an  alien  (and 
who  ako  took  under  the  will  the  other  half  of  the  house  and  lot, 
all  his  brothers  and  sisters  being  aliens),  and  in  John  W.  Down- 
ing, the  heirs  at  law  of  the  testator. 

*  Stated  on  pp.  588, 645. 
34 
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ThftZ  i^  bequests  of  the  other  two-thirds  of  the  Walcoti 
■Kvtaffc.  iBsntJoiMd  in  ihe  third  cUoae,  to  the  children  of  his 
brcvibfT^  TesiMSZTeSj.  j»  a  daBs»  were  Tmlid  l^acie& 

Thix  ibe  readiuzT  derist  fiiikd  as  a  trust,  bat  took  effect  as 
a^MpfT  I  a  irmsiy  so  fu*  as  the  intended  beneficiaries  were  com- 
peseziT  lo  take  bj  dexise ;  that  the  Home  Missionary  Society 
was  b:<  ooBipeunt  to  take  by  dtrim  or  beqnest,  and  that  the 
AflKfx&a  T&acs  Society  and  American  Bible  Society,  being 
i2tK<poridoD&.  withont  power  to  take  by  devise,  ihe  residoaiy 
dexise  as  xo  them  was  Toid,  as  to  the  rents  and  profits  of  the 
laaid  aad  net  incane  to  arise  firom  carrying  on  the  miUsy  &c 
B«:  thai  these  two  societies  will  be  entitled  to  share  in  the  pro- 
c«ic>ds  of  the  sale  on  the  oonTerson  of  the  mills  and  real  estate, 
nldmatchr  to  be  made  as  the  will  directs.  That  the  personal 
esrmir  truscs  were  Talid  in  &Tor  of  those  two  societies ;  that  the 
Marshall  Infiimair  was  aothori»d  to  take  by  devisey  and  the 
tzust  to  lecriie  and  pay  oTer  the  rents  and  profits  or  annnalnet 
income,  as  well  as  the  tmst  to  sell  and  pay  oyer  the  proceeds^ 
were  so  fiur  lalid  as  powers  in  tmst 

That  the  teal  estate  mentioned  in  the  residuary  clause  of  the 
will  descended  to  the  heirs  of  the  testator,  subject  to  the  tmstB 
declared  in  these  danses^  as  a  power  in  trust,  so  fieur  as  the  same 
were  decIanaJ  to  be  Tahd.  Tfa^t  the  Marshall  Infirmary  is  en- 
titled  to  one  half  of  the  rents  and  profits  or  net  annual  income 
fiom  the  death  of  the  testator,  and  that  the  other  half  belongs 
to  the  heirs  at  law ;  that  when  the  real  estate  shall  be  sold,  as 
the  win  directs,  the  Marshall  Infirmary  will  be  entitled  to  one- 
half  the  proceeds,  and  the  American  Bible  and  American  Trsst 
Societies  each  one-sixth,  and  the  hdrs  at  law  the  other  siztL 

The  judgment  was  rtsTersed  and  a  new  trial  directed,  in  which 
the  main  questions  thus  considered  should  be  reg^oded  as  dis- 
posed of  by  the  decision  then  made.  The  new  trial  has  been 
had,  and  a  judgment  has  been  rendered  upon  all  the  questions; 
and  the  case,  now  brought  before  this  court  contoining  many 
new  questions  which,  after  attempting  to  classify  them  and 
show  how  they  arise,  for  the  better  tmderstanding  of  them,  I 
wUl  proceed  to  consider.  I  shaU  regard  tilie  questions  hereto- 
fore decided  by  this  court,  as  the  law  of  the  case,  without  ex- 
pressing any  opinion  upon  them,  unless  new  tacts  haye  been 
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shown  upon  the  last  trials  which  shonld  affect,  not  the  general 
construction  of  the  will,  but  the  marshaling  of  the  assets.  The 
eonrt  expressly  declined  to  decide  ont  of  what  funds  the  re- 
maining debts  of  the  testator  should  be  paid,  and  also  some 
other  minor  questions;  the  case  not  then  being  suflSciently 
deyeloped. 

It  now  appears  that  the  debts  of  the  testator  amounted  at  the 
time  of  his*  death  to  some  forty  two  thousand  six  hundred  and 
seventy-two  dollars,  besides  two  disputed  claims ;  one  of  eight 
thousand  dollars  and  the  other  an  annuity  of  two  hundred  and 
forty  dollars.  Also  that  his  personal  property,  exclusire  of  the 
household  furniture,  wearing  apparel,  and  plate,  the  Walcott 
mortgage,  and  certain  machinery  in  the  factories,  and  bad  debts 
and  some  property  destroyed  by  fire,  amounted  to  some  twenty- 
nine  thousand  six  hundred  and  sixty-fiye  dollars.  Also  that 
the  executors  hare  received  on  the  Walcott  mortgage  twenty- 
nine  thousand  three  hundred  and  forty-one  dollars  and  sixty - 
seven  cents  interest,  and  four  thousand  nine  hundred  and  ten 
dollars  principal  That  the  principal  of  this  mortgage  amounted^ 
at  the  time  the  testator  died,  to  one  hundred  and  forty*  five 
thousand  three  hundred  and  fifty-six  dollars  and  seventy-one 
cents,  and  that  one  hundred  and  forty  thousand  four  hundred 
and  forty-six  dollars  and  seventy-six  cents  still  remains  unpaid, 
it  being  payable  in  yearly  installments  of  five  thousand  dollars 
with  seven  per  cent  interest  Thus  showing,  excluding  some 
property  as  above,  a  deficiency  of  assets  to  pay  debts,  amounting 
to  thirteen  thousand  and  nine  dollars,  besides  the  two  disputed 
items.  It  appears  that  the  executors  have  paid  debts  to  the 
amount  of  forty  thousand  three  hundred  and  seventy-four  dol« 
lars,  but  out  of  what  funds  or  means  does  not  appear. 

The  referee  has  found  that  there  was  a  deficiency,  but  not 
the  amount  I  have  produced  this  thirteen  thousand  and  seven 
dollars  by  simply  deducting  the  assets,  as  he  states  them, 
twenty-nine  thousand  six  hundred  and  sixty-five  dollars,  from 
the  debts  as  he  states  them — forty-two  thousand  six  hundred 
aud  seventy-two  dollars — leaving  thirteen  thousand  and  seven 
dollars.  I  am  pretty  well  satisfied  that  in  truth  there  was  very 
little  if  any  deficiency  of  assets.    What  did  the  referee  do  with 
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the  fourteen  thousand  dollars  oiring  by  Andrews,  as  notioed 
hereafter  ?   What  abont  the  debt,  if  any,  owing  by  Tompkins  ? 

I  doubt  if  there  was  any  defid^icy ;  but  howeyer  this  may 
be,  my  argument  is  not  affected  by  this  bet  or  by  the  amount 
of  the  deficiency,  if  there  was  any* 

The  important  question  now  is,  out  of  what  portion  of  the 
testator's  property  should  the  deficiency  be  made  up  ?  This  is  a 
question  brought  under  the  consideration  of  this  court  now  for 
the  first  time. 

The  judge,  on  the  trial,  heard  eyidence  of  the  condition  of  the 
machinery  in  the  fiictories,  how  it  was  secured  or  fSsutened  to 
the  buildings,  and  decided  that  portions  of  it  were  real  prop- 
erty, and  that  other  portions  not  being  permanently  attached 
to  Uie  realty,  but  whose  fsistenings  were  temporary  in  their 
character,  were  personal  property,  and  must  be  first  sold  and 
the  proceeds  applied  to  the  payment  of  the  ascertained  debts 
and  liabilities  of  the  testator;  some  of  which  liabilities  are 
mentioned  as  contingent,  depending  upon  coyenants  as  yet  un- 
broken,  &a,  fto,  before  resort  can  be  had  to  the  epecifio 
legacies. 

The  yalue  of  the  machinery  to  be  thus  remoyed  and  sold  is 
not  stated ;  but  it  is  found,  as  a  fact,  that  it  would  require  an 
expenditure  of  one  hundred  thousand  dollars  to  furnish  the 
mills  and  factories  with  all  the  machinery  necessary  to  adyan- 
tageously  work  and  run  the  same ;  and  that  such  mills  and 
factories  cannot  be  adyantageously  leased  for  manufacturing 
purposes,  unless  the  executors  stipulate  to  make  large  adyanoes 
to  tiie  tenants  to  enable  them  to  furnish  the  mills  and  fiictories 
with  necessary  machinery,  from  time  to  time,  during  tiie  term. 
It  is  also  found  that  the  mills  and  factories,  if  used  for  any  other 
purpose  than  manufacturing,  would  not  yield  any  net  inoome, 
and  would  hardly  pay  the  exi)enBes  of  care,  repairs  and  taxes. 
The  judgment  giyes  many  other  directions,  most  of  them  in 
anticipation  of  contingencies  that  may,  it  is  supposed,  happen, 
which,  with  the  main  proyision  aboye  stated,  are  calculated  to 
arrest  attention,  and  proyoke,  if  not  necessitate,  inquiry  wheth^ 
the  will,  under  the  rules  imposed  upon  it,  can  be  executed 
Some  of  these  directions  will  come  under  particular  notioe  hers- 
after. 
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Keeping  in  mind  the  leading  rule  for  the  oonstmction  of 
wills,  that  the  intention  of  the  testator  is  to  be  ascertained,  and 
also  that  such  intention  is  to  be  carried  into  effect,  unless,  there* 
bv,  some  well  isettled  rules  of  law  are  violated,  let  ns  proceed  to 
an  examination  of  the  wilL 

The  important  question  now  is,  out  of  what  portion  of  the 
testator's  property  should  the  deficiencj  be  made  np. 

It  is  yerj  clear,  I  think,  that  the  testator  intended,  after  the 
payment  of  his  debts  and  funeral  expenses  out  of  any  personal 
property  that  should  come  to  the  hands  of  his  executors,  to 
divide  his  estate  into  two  distinct  classes,  the  property  in  one 
class  to  go  to  his  blood  relatives,  and  the  property  in  the  other 
class  to  go  as  charities  to  certain  corporations  and  an  associa- 
tion organized  for  certain  benevolent  purposes.  The  bequests 
in  the  Crst  class  were  specific.  The  devises  and  bequests  in  the 
second  class  are  residuary y  and  to  the  executors  in  trust  and  for 
the  objects  and  purposes  specified.  All  the  personal  property 
is  devoted  to  the  payment  of  the  debts;  but  as  all  the  legacies 
in  the  first  class  are  specific,  it  follows  that  they  are  not  to  be 
resorted  to  for  the  payment  of  debts  until  all  the  rest  of  the 
property  is  exhausted,  unless  it  appears  in  considering  the  whole 
will,  that  the  testator  clearly  intended  otherwise.  There  can 
be  no  doubt  that  all  the  personal  property  other  than  the 
machinery  in  the  mill  and  factories  which  were  the  property  of 
the  testator,  must  be  appropriated  to  the  payment  of  debts,  be- 
fore  resort  con  be  had  to  the  specific  legacies.  The  question 
therefore  arises  between  the  specific  legacies  and  that  portion 
of  the  machinery  which,  by  the  Revised  Statutes,  would  be  re- 
garded OS  assets  in  the  hands  of  the  executors,  in  the  absence  of 
anything  in  the  will  controlling  to  the  contrary. 

By  the  statute,  things  annexed  to  the  freehold  or  to  any 
building  for  the  purpose  of  trade  or  manufacture,  and  not  fixed 
into  the  wall  of  a  house  so  as  to  be  essential  to  its  support  (3 
R.  S.  83,  §  G),  are  to  be  deemed  assets,  and  go  to  the  executor 
or  administrator  as  part  of  the  personal  estate.  This  is  the 
general  rule,  and  the  statute  is  confirmatory  of  the  common  law 
established  as  between  the  heir  and  administrator  or  executor; 
and  it  is  aigued  that  a  testator  cannot  by  this  will  withdraw 
such  property  from  the  effects  of  the  statute.    This  may  be  so^ 
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when  snch  property  is  necessary  for  the  payment  of  dehts;  bat 
the  statute  does  not,  in  my  opinion,  interfere  with  the  right  of 
the  testator  to  reliere  snch  property  from  the  payment  of  debts 
or  distribution,  in  case  there  remains  other  property  sufficient 
to  pay  the  debts,  though  it  may  be  disposed  of  in  specific  lega- 
cies. The  question  of  construction  will  remain;  and  if  it 
clearly  appears  that  the  testator  intended  to  exempt  this 
species  of  property  from  the  payment  of  debts,  resort  must  be 
had  to  his  other  personal  property,  in  the  first  instance,  not 
ao  exempted. 

The  residue  was  devised  and  bequeathed  generally,  without 
any  qualification  other  than  the  trusts  and  uses  specified.  On 
examining  them  it  is  seen  that  the  testator  directs  his  execu- 
tors to  continue  in  operation  for  the  benefit  of  his  estate,  in 
such  manner  as  they  should  deem  best,  '^all  the  manufacturing 
establishments  known  as  the  Ida  Mills  Factory  in  Troy,  and 
the  several  mills  and  fiEU^tories  adjacent  thereto  (all  mills  and 
factories  owned  by  me  on  the  same  stream),  during  the  actual 
lives  or  life  of  (naming  two  persons),  or  so  long  within  their 
life  or  lives  as,  in  the  opinion  of  my  executors,  &a,  the  same 
can  be  done  without  material  injury  to  the  interests  of  my  estate 
and  to  those  participating  in  the  income  thereof.  Sue"  And  in 
the  next  clause  he  directs  his  executors,  on  the  death  of  the 
two  persons  named,  to  convert  all  the  real  and  personal  estate 
devised  and  bequeathed  to  them  in  trust,  and  to  distribute  and 
to  deliver  over  such  moneys  or  estate  to  the  several  legatees,  and 
for  the  objects,  in  the  next  previous  clause  named. 

It  seems  to  me  that  here  is  very  clear  evidence  of  the  intention 
of  the  testator  that  the  machinery  belonging  to  him  should  re- 
main in  the  factory  buildings,  and,  with  them  and  the  propelling 
]x>wer — water — constitute  manufacturing  establishments ;  and 
I  know  of  no  language  more  appropriate,  as  evidence  of  such 
intention,  than  that  here  used  by  the  testator.  The  language 
may  be  subjected  to  close  criticism.  Since  the  introduction  of 
machinery  to  facilitate  the  operation  of  making  certain  articles 
for  the  use  of  man,  the  term  manufacture  has  been  applied  to 
fuch  operation  by  mashinery ;  and  such  articles  aa  are  mads 
at  the  factpries  mentioned  in  the  will,  are  now  rarely  made  in 
any  other  way  than  by  machinery,  and  can  in  no  other  way  be 
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made  profitably.  In  using  the  words  ^'  manufacturing  estab- 
lishment'' in  the  connection  in  which  they  are  used,  the  testa- 
tor intended  to  include  all  things  which  constitute  the  esialh 
lishmerU  (a  word  of  large  and  varied  meaning)  for  the  purpose 
of  manufacture,  and  he  directed  his  executors  to  continue  them 
in  qperatierif  and  to  distribute  and  appropriate  the  net  annual 
income  or  profits  thereof;  that  is,  of  the  ^  manu£EU)turing  estab- 
lishment,'' as  he  immediately  adds*  **  and  also  the  net  annual 
income  of  all  other  my  real  and  personal  estate  (not  herein 
otherwise  disposed  of)."  He  anticipated,  from  continuing  in 
operation  these  establishments,  net  annual  income  or  profits ; 
and  he  knew  there  could  be  none  without  the  machinery ;  for 
instance,  such  as  the  one  hundred  and  eight  looms  in  a  weave- 
shop  declared  by  the  judgment  to  be  assets,  and  directed  to  be 
sold  for  the  payment  of  debts,  &c.  He  makes  no  specific  pro- 
vision for  the  purchase  of  machinery ;  though  such  power  un- 
doubtedly exists,  as  the  executors  are  directed  *^  to  continue  in 
operation  all  the  manufacturing  establishments."  They  are^ 
therefore,  to  be  kept  up,  and  in  repair.  But  it  never  entered 
the  mind  of  the  testator  that  the  machinery  might  be  taken  as 
assets  by  his  executors,  and  thus  necessitate  the  purchase  of 
other  machinery.  He  made  no  provision  for  such  a  contin- 
gency. 

Adopting  the  construction  here  given,  and  the  will  is  sensi- 
ble— reasonable;  and  nine-tenths  of  the  appalling  array  of  dif- 
ficulties following  the  construction  given  by  the  judgment 
under  review  vanish.  By  that  construction,  a  will  is  produced, 
which  I  am  sure  the  testator  never  contemplated  or  consid- 
ered. His  mind  was  never  directed  to  the  contemplation  of 
such  a  scheme,  and  he  therefore  never  considered  it  with  a  view 
of  decidmg  whether  he  would  approve  it,  as  his  last  will  and 
testament  He  would  have  seen  the  results  to  follow  firom  the 
happening  of  the  contingency  which  has  happened  (though 
I  think  he  did  not  anticipate  such  contingency),  and  that  his 
intentions,  touching  that  portion  of  the  trust  property  which 
was  employed  in  manufacturing  operations,  would  be  entirely 
frustrated 

In  my  opinion  the  testator  hlended  the  machinery  and  the 
fiEK^tory  buildings,  and  motive  power,  and  the  land  connected 
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with  them — all  of  which  were  necessary  for  the  con  turning  of 
the  operation  of  manufactnring — together,  under  the  name 
*^  manufacturing  estabUshments,"  and  stamped  the  whole  the 
character  of  real  property,  in  contradistinction  to  personal  prop  - 
erty ;  and  1  know  of  no  law  which  prevented  his  doing  sa  Of 
course,  he  could  not  he  permitted  to  \iolate  the  statutes  of  uses 
and  trusts,  or  powers,  or  perpetuities ;  but  as  to  these  statutes, 
this  court  has  already  considered  the  case.  Therefore,  I  hare 
considered  the  question  solely  as  one  of  intention  to  be  deriyed 
from  the  whole  will ;  and  in  my  opinion,  whether  the  law  of 
conversion  has  any  application  to  the  case  or  not,  the  CTidence 
is  clear  that  he  intended  that  the  machinery  should  remain  in 
the  fiEUitory  buildings,  and  that  the  '^  operation  "  of  manufac- 
turing should  be  continued.  The  evidence  of  this  intention  is 
much  stronger  than  that  which  the  law  furnishes  by  implica- 
tion, that  specific  legacies  shall  not  be  taken  to  pay  debts  until 
the  general  legacies  have  been  exhausted.  All  the  machinery 
which  belonged  to  the  testator  passed  to  the  executors  under 
the  residuary  clause,  subjected  to  a  trust  in  connection  with  cer- 
tain realty,  which,  without  it,  could  not  be  executed  in  the 
manner  and  with  the  results  contemplated  by^  the  testator, 
showing  clearly  that  the  machinery  and  the  r^ty  were  to  be 
regarded  as  one  thing,  blended,  wedded,  united  together  in 
^  way  that  the  severance  would  destroy  the  purposes 
jjects  of  the  trusts.  In  my  opinion,  the  specific 
)ies  must  be  resorted  to  for  the  payment  of  debts,  be- 
fore this  machinery  can  be  dissevered  and  removed  from  the 
fiu)tory  buildings. 

I  think,  too,  that  the  defendant  converted  this  machinery 
into  realty,  during  the  time  it  should  be  used  by  the  executors 
for  manufacturing  purposes  in  the  factory  buildings;  and  tiiat 
the  executors  were  required,  upon  the  happening  of  a  certain 
specified  event,  to  convert  the  whole  into  money  for  the  purpose 
of  disti'ibution. 

I  think  this  position  is  clearly  maintainable  upon  the  law 
which  allows  one,  who  is  the  absolute  owner  of  property,  to 
change  the  nature  of  such  property,  so  that  in  equity,  for  cer- 
tain purposes,  real  estate  is  considered  as  personal,  and  personal 
estate  as  real,  and  is  transmissible  and  descendible  as  such.    I 
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shall  not  now  discuss  this  branch  of  the  law  in  connection  with 
this  case,  but  will  refer  to  some  of  the  anthorities  and  cases  in 
which  it  is  fully  considered  and  apphed  under  a  great  variety 
of  circumstances.  Leigh  £  D.  on  Conv.  pp.  1,  2,  4,  et  seq,  59, 
60.  The  owner  may,  as  between  his  real  and  personal  represent- 
atiyes,  declare  what  his  land  shall  be  after  his  death.  IcL  92. 
The  conyersion  may  depend  upon  a  contingency  not  in  the 
option  of  the  owner,  and  happening  after  his  death.  Id.  19 ; 
citing  Lawes  r.  Bennett,  1  Caz  Ch,  Cb.  166;  and  see  Bipley  v. 
Waterworth,  7  Ves.  425 ;  Wheldale  v.  Partridge,  5  Id.  388,  and 
notes  at  end  of  case;  and  S.  C,  8  Id.  227;  1  Brown  C.  497; 
and  see  cases  of  the  blending  of  real  and  personal  property  by 
the  testator  in  Leigh,  97-108,  et  seq. ;  and  see  1  Will  on  Ex. 
417,  ei  seq. ;  Hawley  v.  James,  7  Paige^  213 ;  Bogert  v.  Hertell, 
4  Hill,  492. 

Indeed,  the  testator  may  impose  any  trusts  upon  his  property 
after  his  death  not  condemned  by  law.  The  questions  hare  gen- 
erally arisen  in  will  cases,  upon  devises  or  bequests,  or  both,  to 
executors  or  trustees,  in  trust  for  purposes  specified  in  the  will, 
and  if  those  trusts  are  valid,  the  property  will  take  the  charac- 
ter, in  equity,  imposed  upon  it  by  the  trusts.  In  the  case  now 
under  consideration  the  trusts  were  declared  void  as  trusts^  not 
being  permissible  under  our  statute ;  but  the  court  has  decided 
that  the  trusts  arc  valid  2A  powers  in  trusty  and  the  law  of  con- 
version will  apply  to  the  powers  in  trust,  in  the  pame  manner 
as  it  would  to  valid  trusts. 

Becurring  again  t6  the  case  as  it  was  left  by  this  court,  when 
it  reversed  the  previous  judgment,  it  is  seen,  1.  That  the  trusts 
as  to  the  real  estate  are  void ;  and  the  real  estate  did  not  vest 
in  the  executors,  but  descended  to  the  heirs.  That  the  inten- 
tion of  the  testator,  however,  may  be  effectuated  under  the  stat- 
ute relating  to  powers,  so  far  as  the  beneficiaries  are  capable  of 
taking  under  the  will.  2.  That  the  Home  Missionary  Society 
cannot  take.  3.  That  the  American  Tract  Society,  and  the 
American  Bible  Society,  being  corporations,  could  not  take  by 
devise.  In  other  words,  the  testator  could  not  make  a  valid 
devise  to  them,  such  devise  being  prohibited  by  our  statute  of 
wills.  Hence,  these  societies  cannot  take  any  of  the  net  annual 
income  of  the  real  estate ;  but  that  such  income,  designed  for 
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these  societies,  goes  to  the  heirs  at  law.  4.  That  the  Marshall 
InflrDiary,  being  a  corporation,  aatborized  to  take  by  devise,  is 
entitled  to  half  the  annoal  income,  &a,  and  vil]  be  entitled, 
npon  a  sale  of  the  property,  to  half  Uie  proceeds ;  and  5.  That 
the  two  corporate  societies  will  be  entitled,  npon  the  sale,  to 
one-sixth  each  of  the  proceeds,  and  the  heirs  to  the  other  sixth. 
How  docs  the  case  now  stand  ? 

The  apeciSc  legacies,  to  wit,  the  plate,  fbmitnre,  apparel,  and 
the  Walcott  band  and  mortgage  mnst  be  resorted  to,  to  make 
np  any  deficiency  for  paying  the  debt^  and  any  contingent  lia- 
bilities not  connected  with  or  growing  out  of  the  manafactnr- 
ing  establishment,  if  any  there  be.  These  Ixodes  are  charges 
able  with  snch  fees  of  the  executors  oa  the  law  allows  for 
administering  them,  but  not  with  any  portion  of  the  annual 
ram  of  one  thousand  dollars  to  be  paid  to  the  executor,  John 
W.  Downing,  and  the  five  hundred  dollars  per  antiam  to  be 
paid  to  the  executor,  John  Stanton  Qould.  It  is  true  that 
the  testator  in  the  eighth  clause  of  the  will  directs  that  his 
executors  receive  these  rams  annually  during  the  continuance 
of  the  trust,  in  lieu  of  all  poundage  or  other  remnneration,  as 
a  compensation  for  their  services  in  the  execution  of  the  trust, 
and  that  Downing  should  occupy  the  house  in  Troy  with  his 
son,  and  appropriate  the  annual  income  of  his  sod's  estate  to 
the  support  of  the  joint  household  establishment  and  the  per- 
sonal expenses  of  hia  son,  and  receive,  over  and  above  that, 
the  one  thousand  dollars  annually.  Yet  it  is  to  be  borne 
in  mind  that  the  devise  and  bequest  to  {be  son  never  took  ef- 
fect, he  having  died  dnring  the  life  of  the  testator,  and  that  all 
tlie  property  that  was  devised  or  bequeathed  to  him  passed  nn< 
der  the  seventh  clause  of  the  will,  as  sabstitnted  devises  and 
bequests  entirely  discharged  of  any  tntst,  to  the  children  of 
his  brothers ;  there  being,  however,  a  failure  as  to  the  sabsti- 
tnted devise  of  half  the  house  and  lot,  they  descended  to  the 
heirs  at  law. 

This  coort  has  already  said  that  the  executor  of  Downing 
has  no  right  to  the  use  of  the  house  and  lot.  In  abort,  no  part 
of  the  property  can  vest  in  the  executors  in  trust,  and  no  dnty 
has  been  impo^  npon  them  in  relation  to  the  house  and  lot,  and 
none  in  relation  to  the  bequests  other  than  such  aa  devolves  by 
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law  npon  all  ezecntors  when  there  are  specific  legacies.  They 
are,  at  the  proper  time,  to  pay  them  oyer,  in  case  they  are  not 
required  to  pay  debts. 

I  have  said  that  I  regard  that  part  of  the  testatator's  estate 
devised  and  bequeathed  to  the  executors  as  the  rest  and  residue, 
as  a  class  by  itself  and  that  as  to  that  part  of  it  constituting 
the  manufacturing  establishments,  peculiar  duties  of  manage* 
ment  were  imposed  upon  the  executors.  The  trusts  were  on* 
erous  and  responsible.  The  trusts  embraced  this  property  and 
also  all  other  real  estate  not  constituting  parcel  of  the  manu- 
facturing establishments.  It  was  for  the  executor  of  those 
trusts  and  duties,  that  the  compensation  was  to  be  made.  The 
testator  says  expressly  ^^  as  a  compensation  for  their  services  in 
the  execution  of  this  trust"  In  my  opinion  the  compensation 
specially  mentioned  in  the  will  had  reference  to  the  execution 
of  the  special  trusts,  and  had  no  relation  to  the  appropriation 
of  assets  to  the  payment  of  his  debts.  He  had  directed  that 
his  debts  should  be  paid  *^  as  soon  as  may  be,  after  my  decease ;" 
and  he  did  not  suppose  it  necessary  to  make  any  special  pro- 
vision compensating  his  executors  for  "p&jmg  the  debts,  but  left 
this  to  the  law.  I  have  no  doubt  the  executors,  on  a  settlement 
before  the  surrogate,  will  be  entitled  to  their  fees  for  adminis- 
tering the  assets  in  the  payment  of  the  debts. 

By  keeping  in  mind  the  scheme  of  the  will,  and  the  peculiar 
character  of  the  trusts  and  the  property  upon  which  they  were 
left  to  operate,  it  seems  to  me  that  the  executors  ought  to  have 
but  little  doubt  as  to  the  manner  of  keeping  their  accounts. 
They  should  be  kept  with  the  trust  property  They  are  only 
required  to  distribute  and  appropriate  the  **net  annual  income  or 
profits  thereof."  They  are  to  continue  in  operation  the  manu- 
fiu^turing  establishments,  and  of  course,  if  repairs  are  necessary, 
tiiey  are  to  be  made ;  if  new  or  other  machinery  is  necessary, 
the  executors  should  procure  it  The  testator  tells  them  to 
oontinue  in  operation  the  manufacturing  establishments  as  they 
shall  deem  best.  If  they  demise  any  of  the  mills  or  establish- 
ments to  others,  they  may,  or  they  may  not,  agree  to  keep  the 
establishments  in  repair,  to  fumidi  new  machinery,  or  that  the 
tenant  shall  keep  in  repair,  famish  new  machinery  and  pay 
less  rent,  and  that  he  BhsXL  pay  taxes,  or  noty&o,  Ac.    In  shor^ 
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all  these  things  are  matters  of  contract  and  management,  en- 
trusted to  the  executors ;  and  I  can  see  no  necessity  for,  or 
propriety  in,  this  court  giving  any  directions  or  advice  what- 
ever in  this  matter.  If  the  donees  of  the  power  in  trost  exe- 
cute the  trusts  faithfully,  and  produce  as  much  net  annual  in- 
come or  profits  as  may  be,  they  will  not  be  liable  to  the  benefi- 
ciaries for  anything  more.  K  they  demean  themselTes  other- 
wise, they  may  be  accountable.  But  none  of  these  qnestions 
are  before  the  court  now.  It  is  found  as  a  fact  that  tiie  mills 
and  factories  cannot  be  advantageously  leased  to  tenants  for 
manufacturing  purposes  unless  the  executors  stipulate  to  make 
large  advances  to  the  tenants  to  enable  them  to  furnish  the 
mills  with  necessary*  machinery  from  time  to  time  during 
the  term.  As  to  this,  the  executors  will  of  course  exer- 
cise their  own  judgment  They  may  come  under  personal 
obligation  for  the  benefit  of  the  trust  estate  if  they  think 
best,  or  not,  if  they  please;  or  they  may  obviate  the  dif- 
ficulty by  using  any  funds  they  may  have,  produced  by  the 
trust  property,  and  furnish  the  new  machinery  from  time  to 
time,  as  it  may  be  needed*  All  this,  as  I  have  said,  is  matter 
of  management  in  reference  to  which  the  court  should  give  no 
directions. 

In  speaking  of  the  resort  to  the  specific  legacies  to  pay  debts, 
I  included  all  contingent  liabilities  not  connected  with  or  grow- 
ing out  of  the  manufacturing  establishments.  It  is  said  that 
in  some  of  the  leases  made  by  the  testator  he  entered  into  cov- 
enants relating  to  machinery,  &c.  In  my  opinion,  if  any  lia- 
bility has  arisen  or  shall  arise  on  such  covenants,  it  is  to  be 
satisfied  from  the  income  of  the  trust  property. 

[The  opinion  then  proceeded  to  apply  this  principle  to  a 
number  of  outstanding  leases  of  factories,  and  to  correct  the 
provisions  of  the  judgment  in  details  which  involve  nothing  of 
interest  except  for  the  determination  of  the  case  at  bar.] 

It  is  found  as  a  fact  that  there  are  two  claims  against  the  tes- 
tator which  the  executors  have  disputed  and  rejected— one  of 
eight  thousand  dollars,  and  the  other  of  an  annuity  of  two  hun- 
dred and  forty  dollars.  As  to  these  items,  the  judgment  di- 
rects that  the  executors  retain  in  their  hands  out  of  the  Waloott 
mortgage,  to  provide  a  fund  for  their  payment,  and  for  the  costs 
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and  expenses  of  contest,  the  snm  of  thirteen  thousand  dollars^ 
till  they  shall  ascertain,  by  sale  of  certain  property  mentioned, 
which  includes  the  machinery  declared  to  be  assets,  and  all  the 
otherproperty  mentioned,  whether  such  property  is  sufficient, 
after  the  payment  of  the  admitted  claims,  costs,  &a,  to  proyide 
such  fund  of  thirteen  thousand  dollars ;  and  if  it  shall  be  suffi- 
cient, then  the  authority  to  retain  the  fund  of  thirteen  thousand 
dollars  shall  cease,  &e.  I  can  see  no  propriety  in  such  a  judg- 
ment No  action  has  been  commenced  on  the  eight  thousand 
dollar  claim,  and,  it  was  said,  and,  I  think,  shown,  on  the  ar- 
gument that  the  six  years  statute  of  limitations  had  attached  to 
the  eight  thousand  dollar  claim.  But  waiving  this,  the  statute 
has  made  ample  proYision  for  the  protection  of  the  executor  in 
such  case.  An  executor  is  prohibited  from^  paying  any  legacy 
short  of  a  year  firom  the  granting  of  letters  testamentary,  unless 
the  will  directs  payment  sooner ;  and  in  such  case  the  executor 
may  require  a  bond  to  refund,  if  it  should  be  necessary  to  pay 
debts,  &e.  He  may  after  six  months  publish  a  notice  requiring 
creditors  to  present  their  claims,  at  or  before  a  day  named,  which 
may  be  at  the  end  of  six  months.  He  may  enter  into  agree- 
ment with  a  claimant  to  refer  any  matter  of  controversy.  He 
may  dispute  and  reject  the  claim,  and  if  it  has  not  been  r^erred, 
the  claimant  must  bring  his  action  in  six  months  or  the  claim 
will  be  barred.  If  the  claim  is  not  presented  within  the  six 
months  firom  the  first  publication  of  the  notice,  and  a  suit  is 
brought  upon  it,  the  executor  is  not  to  be  chargeable  for  any 
payment  of  a  legacy,  &c.,  before  the  suit  is  commenced.  Here 
is  a  complete  system  by  which  the  executor  may  protect  him- 
self 2  R  S.  87,  et  seq.  As  to  the  claim  of  an  annuity  of  two 
hundred  and  forty  dollars,  it  arises  on  a  written  agreement  to 
pay  Miss  Alice  Youart  twenty  dollars  a  month  during  her  nat- 
ural life,  for  the  attention  to  the  testator's  son,  John.  This 
agreement  is  dated  August  4, 1846.  I  will  not  stop  to  inquire 
whether  an  annuity  was  granted  by  this  instrument,  or  what 
the  rights  of  the  parties  under  it  were  when  the  testator  died, 
the  son  having  died  some  time  before.  The  court,  in  my  opin- 
ion, should  give  no  direction  upon  this  matter,  as  the  general 
law'ftimishes  a  sufficient  guide  and  protection. 
[The  opinion  then  proceeded  to  correct  some  other  errors 
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not  impoitaiit  to  notice  in  this  report,  and  then  oondnded  as 
follows :] 

In  short,  the  genend  scheme  of  the  jndgment,  beyond  the 
proTisions  fonnded  npon  the  prerions  directions  of  the  coort,  is 
wrong ;  and  I  think  instead  of  attempting  to  follow  and  correct 
the  ^Kcial  proTisions  of  the  judgment  it  will  be  well  for  this 
coort  to  indicate  briefly  the  proper  judgment.  Before  attempt- 
mg  to  do  80  it  is  necessary  to  go  back  and  consider  a  portion  of 
the  case  in  an  aspect  not  yet  noticed,  and  which  does  not  seem 
to  haTe  particolariy  arrested  the  attention  of  this  court  when 
the  cause  was  prerioosly  before  it 

The  trusts,  or  trust,  all  Csdled,  and  the  real  estate  descended 
to  Oke  heirs  at  law.  But  the  trusts  became  powers  in  trust,  and 
as  such  are  to  be  executed  so  fiur  as  they  are  lawful  and  the 
benefidaries  can  take.  They  are  unlawful  and  roid  as  to  the 
Home  Missionary  Society.  They  are  inopcratire  and  roid  as  to 
the  net  annual  incon^  and  profits  of  the  property  charged  with 
the  powers  in  trust,  which  were  to  be  paid  to  the  American  Tract 
and  American  BiUe  Societies.  As  a  consequence,  the  heirs  at 
law  take  these  net  annual  incomes  and  profits,  being  one-hal( 
and  I  suppose,  disdiarged  of  the  power  in  trust  As  to  these 
incomes  and  profits,  the  intention  of  the  testator  has  failed,  and 
they  remain  entirely  undisposed  oC  It  is  a  settled  rule  of  hw 
that  the  heir  at  law  takes  whatever  is  undisposed  o^  whether 
the  testator  so  intended  or  not  Leigh  d  2>.  on  Oonv.  99 ;  1 
WilL  om  Ex.  417;  Whddale  v.  Partridge,  5  Fes.  388  and  notes: 
attend  of  the  case,  Bost  ed.;  Bogert  v.  H^rtell,  4  HiUy  492,493,; 
496;  Hawley  r.  James,  7  Paige^  213.  In  the  last  case  the  lands 
were  in  Dlinois,  and  they  were  devised  upon  trusts  to  sell  and 
invest  the  proceeds  in  lands  in  this  State, — upon  trusts  declared 
to  be  void,  though  they  would  have  been  valid  in  lUinois^  If 
the  reinvestment  had  been  directed  to  be  made  in  lands  in  that 
Slate.  The  chancellor  held  that  the  l^al  title  vested  in  the 
executors,  but  as  the  trusts,  upon  which  the  lands  w^ne  to  be 
sold  and  the  proceeds  invested,  were  void,  he  declared  that  the 
heirs  were  entitied  to  the  land,  and  that  the  executors  should 
convey  to  them.  In  the  present  case  the  tiUe  to  tilie  lands  did 
not  vest  in  the  executors.  They  have  only  a  power  in  trus(»  to 
manage  and  pay  over  the  net  income  and  as  the  trusts  are  de- 
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clared  Yoid,  the  power  h  gone,  and  there  is  no  necessity  of  any 
conyeyance  by  the  executors  to  the  heirs,  the  title  being  in 
them.  I  see  no  escape  from  the  position  that  the  heirs  at  law 
own  and  have  a  right  to  manage  the  one- half  of  the  property 
intended  to  be  vested  in  the  executors  in  trust,  in  common  with 
the  executors,  and  to  take,  as  heirs,  the  one-half  of  the  annual 
income  or  profits  wholly  discharged  of  any  interference  by  the 
executors  under  any  claim  of  powers  in  trusL 

Whether  the  powers  in  trust  to  convert  all  the  property  into 
money  and  distribute  it,  as  provided  in  the  sixth  clause  of  the 
will,  after  the  termination  of  the  two  lives,  will  attach  and 
operate  upon  the  one-sixth,  to  which  the  heirs  at  law  are  then  to 
be  entitled,  presents  a  very  different  question.  The  rule  seems 
to  be  that  when  the  purposes  of  the  testator  require  a  sale  of 
the  whole  land,  and  there  is  only  a  partial  disposition  of  the 
produce,  the  sale  is  to  be  made,  and  the  heir  will  take,  as  money, 
the  part  undisposed  of.  See  1  Will  on  Ex.  417,  and  cases  cit^ 
In  this  case  the  part  undisposed  of  is  the  one-sixth  intended  for 
the  Home  Missionary  Society,  which,  the  intention  having 
failed,  goes  to  the  heirs.  I  am  inclined  to  apply  this  principle 
to  the  case,  and  hold  that  the  power  in  trust  to  convert  into 
money,  &c.,  will  attach  to  this  one-sixth.  It  may  be  that  when 
the  time  arrives  for  exercismg  the  power,  that  a  sale  of  five- 
sixths  of  the  property  could  not  be  advantageously  made.  The 
one-sixth  may  at  that  time  be  vested  in  numerous  persons,  and 
the  purchaser  of  the  five-sixths  would  probably  be  unwilling  to 
become  a  tenant  in  connection  with  other  persons  more  or  less 
numerous.  It  is  true  partition  could  be  had.  But  upon  the 
whole,  with  some  hesitation,  I  am  of  the  opinion  that  the  power 
in  trust  to  convert  into  money,  &c.,  should  be  held  to  attach  to 
this  one-sixth,  and  that  the  executors  will  have  the  power  to 
sell  the  property  as  a  whole.  Such  seems  to  have  been  the 
opinion  of  this  court,  as  Judge  Gohstock  says,  without  dis- 
cussing the  point,  ^'  such  real  estate  will  be  ultimately  sold  as 
the  will  directs." 

It  IS  declared  by  the  judgment  now  under  review  that  the 
trustees  (executors)  are  at  hberty  to  terminate  the  trusts  and 
powers  m  trust,  at  any  time  when,  in  the  opinion  of  a  majority 
of  them,  the  powers  in  trust  cannot  be  continued,  and  the  man* 
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^ffitMiiM  esttbhduBents  auinot  be  continned  in  operation, 
wxdMnt  miteiiil  n^iuT  to  the  testator's  estate,  and  to  those 
paitic^Mauig  in  xhe  inoooie  thereof,  although  the  time  men- 
tioned Bar  not  hkit  tenninated;  that  is^  the  two  lives.    And 
dMm  feDov  direcdcias  towdiing  the  proceeds  in  such  event,  Ac 
Upon  this  poin^  diis  oooit  has  hitherto  said  nothing.     The 
question  anes  npon  cotain  langnage  in  the  fifth  cLinse  of  the 
vilL  fcttowing  the  diieecion  to  oontinne  in  operation  the  man- 
wb-snuii^  estahlishMcnts  daring  the  lives  specified  and  the 
lottgenliicr, « or  so  long  within  their  life  or  lives   as  in  the 
cynaoa  of  hit  said  execatctts^  or  a  majority  of  them,  (he  sorvi- 
TOT  or  surivQESof  thMa»  the  same  can  be  done  without  material 
iBJTUT  to  the  interest  of  mj  estste,  and  of  those  participating 
in  the  iMOBM  thenoC*   Then  iidtows  the  direction  for  the  dis- 
tribntion  aad  if^propriatioii  of  the  net  annual  income,  Aa 
Tliere  is  no  express  direction  or  power  here  to  sell  anything, 
not  enen  the  Bannbctaring  establishments.    The  direction  is 
to  operate  them  during  the  lim^ta^A'^,  or  so  long^  within  the 
limitation  as^  in  their  opinion,  the  same  can  be  done  withoat 
ii^arr  to  the  interest  of  his  estate.    It  is  the  operating  of  the 
manufiMrtuiing  establishments,  which  is  made  to  depend  upon 
the  opinion  of  the  executors;  or,rathar,  the  time  of  operating 
them  Bar  be  sfaoftmed;  and  this  is  left  discretionary  with  the 
cxecntors,  depending  upcm  an  (qfnnion,  come  to  by  them,  of  s 
oeitain  character.  Xo  reference  to  this  provision  is  made  in  the 
next  clause*  ordering  and  directing,  cm  the  termination  of  the 
two  lives,  the  oonver»on  into  mcmey  of  all  the  trust  property. 
If  any  power  to  sell  is  contained  in  the  fifth  clause,  it  is  to  be 
rai»?d  by  implication,  and  it  will  then  only  apply  to  the  man- 
u&cturing  establishments  which  the  executors  shall  have  de- 
dded  no  longv  to  operate.    It  was  of  them  the  testator  wia 
speaking.    He  immedintely  after  directs  the  distribution  of  the 
net  annual  income  or  profits  ^  thereof,"  that  is,  of  the  manu&o- 
turing  establishmrats,  <<and  aUo  the  net  annual  income  of  til 
other  my^real  and  personal  estate,  not  herein  otherwise  dii- 
posed  of,'  &c    The  power  to  sell  the  manufacturing  establidi- 
ments  cannot  be  fairly  implied.    The  estabhshments  were  ia 
operahon  when  the  testator  died,  or  he  assumed,  when  he  msd» 
nis  wui,  that  they  would  be ;  and  he  directs  the  contmuation 
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of  theiir  opeitttion  for  a  teim  unoertam,  whioh^  howeyer,  mihgt 
ooBtinHO  a  quairter  or  half  a  oentuiy ;  and  ha  foiesawtliat  there 
might  he  periods  during  thiatime  that  the  establishments  coal4 
not  he  profitably  operated,  and  he  therefore  proTided  that  the 
operation  need  not  go  on  4^  Jang  within  that  time  as  in  i^he 
o^nion  of  his  execntorSy  ftc.  In  other  word%  he  says  to  his 
ezeonton^  yon  may  soqpend  operations  ^  so  long  within  '^  the 
time  prescribed  as  yon,  shall  think  the  operation  of  mannfik^tur* 
ing  cannot  be  done  without  injury  to  my  estate.  Such  is  the 
flyv  and  natural  oonstmcti(m  of  the  language;  and,  in  my  opin- 
ion, the  i^  o|  a  sale  was  not^  in  using  the  language  in  this 
dause,  in  the  mind  of  tl^e  testator.  He  took  up  the  question 
of  couTeision  into  money  subsequently,  in  an  independent 
clause,  and  declared  his  entire  will  upon  it,  in  a  way  giving  no 
oountenanoe  to  the  idea  that  a  sale  oould  be  made  at  any  other 
time  or  under  any  other  droumstanoes.  If  we  should  find  the 
power,  by  impBoation,  to  s^ll  the  manufacturing  establishments, 
it  could  not  be  extended  to  the  other  trust  property,  and  there 
was  other  real  estate*  a  water-power  out  on  lease,  land  in  Florida, 
fta,  &a  As  to  such  prc^rty  the  power  in  trust  would  con- 
tinue^ and  the  power  to  cony^t  could  not  be  exercised  until 
the  termination  of  the  two  lives.  I  am  quite  satisfied  that  no 
power  was  given  to  sell  any  of  the  trust  property  except  as  pro- 
vided in  the  sixth  clause^  to  wit,  on  the  death  of  Joseph  Mar- 
flhall  Carville,  and  Joseph  MarshalL 

We  have  seen  fixun  the  eighth  clause  in  the  wiU  that  the  ex- 
euctor  Downing^  as  a  part  of  the  compensation  for  his  services 
in  the  execution  of  the  trust,  was  to  reside  in  Troy,  and  occupy 
the  same  house  with  the  testator's  son,  and  aj^ropriate  the 
annual  income  of  the  son's  estate  to  the  support  of  the  joint 
household  establishment  and  ih»  personal  expenses  of  the  son, 
and  over  and  above  that  to  recdve  one  thousand  dollars  annu- 
ally. It  appeared  on  the  trial  that  the  contents  of  the  will 
were  communicated  to  Downing,  who  then  lived  in  Philadel* 
phia,  and  that  the  testator  invited  him  to  accept  the  trust  aosl 
come  to  Troy  and  assist,  &c.,  and  he  did  so^  in  June,  lS5i&,  and 
occupied  the  house  in  question.  The  court  ascertained  and 
found  that  the  cost  of  his  support  and  maintenance  in  a  suita- 
ble household  estahliahment  in  Troy,  exdusive  of  rent,  would. 
35 
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be  one  thousand  seyen  hundred  dollarSy  and  including  rent, 
two  thousand  two  hundred  dollars,  and  the  judgment  declares 
that  Downing  is  entitled  to  this  sum  annually,  in  addition  to 
the  one  thousand  dollars,  and  these  sums  are  adjudged  to  form 
a  part  of  the  expenses  of  executing  the  powers  in  trust  con- 
tained in  the  fifth  clause  in  the  wiU;  but  the  trustees  most 
procure  payment  out  of  the  property  passing  under  the  fourth 
clause  of  Ihe  will,  affcer  the  personal  property  passing  thereun- 
der has  been  applied  to  the  payment  of  admitted  claims  and 
contingent  liabilities,  as  before  directed  in  the  findings  of  law, 
and  can  in  no  event  resort  to  the  Walcott  mortgage,  plat^  fur- 
niture or  apparel,  for  payment  of  any  part  thereof! 

I  will  not  now  pause  to  attempt  to  put  in  operation  the  ma- 
chinery by  which  the  compensation  of  the  executors  is  to  be 
made,  but  I  will  notice  the  idea  (as  it  is  often  repeated  in  the 
judgment,  and  has,  as  I  think,  produced  much  confusion,  and 
led  to  many  yery  special  clauses)  of  personal  property  passing 
under  the  fourth  clause  of  the  will  being  applied  to  the  pay- 
ment of  admitted  claims  against  the  testator,  &a  It  is  some* 
what  difficult  to  understand  this.  The  fourth  clause  derises 
and  bequeaths  to  the  executors  the  rest  and  residue  of  the  tes- 
tator's real  and  personal  estate  in  trust,  &a,  and  tiiis  was  after 
he  had  ordered  his  debts  to  be  paid  out  of  his  personal  prop- 
erty. Of  course,  no  portion  of  his  personal  property  necessary 
to  pay  debts  eyer  passed,  or  could  pass,  to  the  executors  under 
this  residuary  clause.  If  the  court  below  was  right  in  holding 
that  certain  machinery  was  personal  property,  and  that  it  was 
required  for  the  purpose  of  paying  debts,  it  neyer  passed  under 
the  fourth  clause.  It  is  not  supposed  that  the  specific  legacies 
passed  under  this  clause,  but  that  the  machinery  did.  I  claim 
that  the  machinery  passed  under  the  residuary  clause,  whether 
it  is  regarded  as  personal  or  real  property,  because  with  the  qie- 
cial  legacies  there  was  personal  property  enough  to  pay  the 
debts ;  and  I  hold  that  there  is  clear  eyidence  of  the  intention 
of  the  testator  that  the  specific  legacies  should  be  resorted  to 
for  the  payment  of  debts  before  the  machinery  should  be  taken 
for  such  purpose.    But  to  return. 

This  judgment  of  two  thousand  two  hundred  dollars  annu- 
ally to  the  executor  Downing  cannot  be  sustained  in  this  casei 
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This  is  an  action  to  obtain  the  eonstmction  of  the  will,  and 
for  directions  for  its  execution.  The  will  htpna  to  speak  on 
the  death  of  the  testator.  At  that  time  he  had  no  son  John* 
He  died  before  his  father.  The  bequest  and  deyise  to  him  neiet 
took  effect^  but  the  same  property,  real  and  personal,  devised  to 
the  son,  passed  to  other  persons  upon  the  death  of  the  testator, 
and  the  provisions  in  the  will  in  fisivor  of  Downing,  touching 
the  occupation  of  the  house  and  the  appropriation  of  the  in* 
oome  of  John's  estate  to  the  support  of  a  joint  household  es- 
tablishmenty  wore  inoperative  at  the  time  the  testator  died. 
They  were  no  part  of  the  will  The  contingency  mentioned 
in  the  seventh  clause  of  the  will,  to  wit,  the  death  of  his 
son  John,  had  happened,  and  as  this  court  held,  the  lega- 
cies provided  for  John  when  the  will  was  made  were  given 
to  others,  as  substituted  l^atees.  It  is  quite  certain  that  the 
testator  intended  to  make  a  provision  by  which  Downing  should 
be  entitled  to  a  compensation  beyond  the  annual  one  thousand 
dollars,  but  such  intention  has  not  been  accomplished  by  this 
wilL  It  is  very  probable  that  Downing  ought  to  have  more 
than  one  thousand  dollars  annually  for  his  services,  and  he  may 
perhaps  be  entitled  to  it  in  some  other  form  of  proceeding,  but 
It  IS  entirely  clear  to  my  mind  that  the  will  gives  him  no  more 
than  the  one  thousand  dollars.  It  is  the  will  and  the  rights  un* 
der  it  that  we  are  expounding. 

I  think  I  have  noticed  the  most  material  errors  in  the  judg- 
ment The  record  shows  thirty  distinct  findings  of  foot,  and  it 
contains  twenty-eight  conclusions  of  law  thereon,  which  are 
carried  into  and  constitute  the  judgment  All  the  parties  filed 
numerous  exceptions,  and  they  all  appeal 

I  wUl  proceed  to  indicate,  as  briefly  as  may  be,  the  judgment 
which  I  think  this  court  should  direct 

L  The  children  of  the  testator^s  brothers,  James  and  Jew- 
miah,  took  as  a  dass,  each  class  the  one-half  of  the  phite,  house- 
hold fhmiture,  wearing  apparal,  and  the  Walcott  bond  and 
mori^gage,  as  specific  legacies. 

2.  That  James  E.  Marshall,  son  of  James  Marshall,  took  as 
devisee,  one-half  of  the  house  and  lot;  and  as  heir  at  hiw,  one- 
fourth  ;  and  John  W.  Downing  took,  as  heir  at  law,  the  other 
one-fourth. 
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3l  The  reridosiy  deriae  and  beqaest  hQed  ae  »  tnut,  in  in- 
spect to  the  real  estate,  and  the  raol  otste  demstadei  ts  tbe 
hflin  at  law,  James  E.  Hanfaall  and  John  W.  Downing  irtjact 
to  powers  in  trost  of  the  same  chancier  as  the  tRuta  attempted 
to  be  created  so  hr  as  tbe  istended  bois&ciariei  an  competeat 
t»  take  by  devise. 

4  The  Home  Missionary  Asaociation*  is  iooooqietent  to  taks 
hy  dBTise  ot  beqaest,  aud  therefore  as  to  tlie  one-aixtt  ot  the 
pBoperty  menticmed  in  the  residaary  elaoae  of  the  w31.  Om 
power  in  trust  is  void  and  mopeiatiTe,  and  Uie  said  ksin  at  Ia« 
«B  antitled  to  this  one-sixth. 

&  The  American  Tract  Sode^  f  and  Hie  Americm  B9>le 
Bodety  haring  no  power  to  take  teal  estate  by  will,  aa  to  ihem 
t&a  powers  in  trust  lelatin;  to  the  teal  eatats  le&rted  to  in  tiw 
■dd  residaary  elaiiBe,  are  void  aa  to  the  net  aanital  inecme  oa 
pvoflCa;  and  these  descended  to  the  said  beira  at  lav.  Xh» 
powers  in  trust  for  the  sale  of  the  said  ptopeity  at  the  tenant- 
tkn  of  the  liTea  of  Jose;^  Marshall  GarriUe  and  Joseph  Mar- 
shall are  ralid,  and  said  two  sodetjes  will  be  entitled,  on  such 
oonrersion  of  the  pn^ierty  into  money,  to  oae-ifcrtk  themf 
each. 

&  The MarshaDInflrmaiyiaaooipofation, with powwtotaka 
hy  deriss^  and  the  powers  in  trast,  as  to  it,  sre  laM,  and  nidi 
corporation  is  entitled  to  one-half  of  the  net  annnal  incooae  or 
profits  of  the  property  referred  to,  in  the  fbnrtb  chnucv  aa  the 
rest  and  residneof  the  testafanr'a  estata  real  and  ptnoaal;  and  ifc 
will  be  entitled,  upon  the  conmaion  of  soch  pnq^erty  into 
money,  to  one-half  of  the  proceeds. 

7.  Aa  the  case  shows  that  there  is  a  deficiency  of  swots  topa;^ 
debt^  withont  a  resort  to  the  apedflc  legades  or  to  ontain.  ma- 
diinery  in  the  maaufactnring  establishments  whk&  bekmged 
to  ihe  testator;  and  as  it  appears  to  the  eout  (bat  the  in- 
tention of  the  testator  was  that  snch  machiaery  dMsld  bc^ 
and  remain  and  constitnte  a  portion  of  the  mannfantnriBg 
eBtabliahmentfl,  as  a  whole,  for  the  purposes  of  the  will,  and 
that  it  dionld  not  be  disevered  flrom  the  buildings  and  aold  to 
pay  debts— the  speoiflo  l^ades,  to  wi^  the  plate,  hoaaehoU 

*  Power  to  Uke  bj  derlM  wu  otrnfomd  hf  chutsr  in  1871. 
t  Power  to  Uke  bj  Aaviao  wu  oonfenad  In  1860. 
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fomittiiey  wearing  apparel^and  the  Walcott  bond  and  morigage, 
are  the  assets  in  the  hands  of  the  execntors,  to  be  resorted  to 
for  the  purpose  of  making  ap  such  deficiency.  All  the  other 
personal  property  applicable  to  the  payment  of  debts,  must  first 
be  used  for  the  payment  of  debts ;  this  will  not  include  any  of 
the  machinery^  before  such  plate,  Itmiture,  apparel,  and  bond 
and  mortgage  are  resorted  to. 

8.  There  is  no  power  in  trust  to  sell  any  of  the  property 
referred  to  in  the  fourth  residuary  clause  of  the  will,  until  the 
termination  of  the  two  lives  specified,  and  then  the  power  will 
apply  to  all  the  property  as  a  whole,  unless  in  the  mean  time 
there  shall  haye  been  a  partition. 

9.  The  heirs  at  law  take  the  one-half  of  the  net  annual  in- 
come and  profits,  unaflfected  by  the  powers  in  trust  In  other 
words,  they  take  the  one-half  of  the  property  referred  to  in  the 
residuary  clause,  and  intended  by  the  testator  to  be  vested  in 
the  executors  in  trust,  as  heirs  at  law,  subject  only  to  the  power 
in  trust  to  convert  such  property  into  money  on  the  death  of 
the  two  persons  named,  and  in  the  mean  time  they  have,  in 
common  with  the  executors,  the  right  of  use  and  management 

10.  No  portion  of  the  personal  property  required  for  the  pay- 
ment of  debts,  or  any  portion  of  the  specific  legacies  can  be 
taken  for  the  purpose  of  purchasing  or  supplying  machinery, 
or  aiding  in  any  way  the  manu£Eicturing  establishments,  or 
paying  any  liabilities  upon  covenants  in  leases  contingent  at  the 
death  of  the  testator,  if  any  such  there  were,  or,  in  short,  for 
any  other  purpose  than  the  payment  of  debts  and  the  specific 
l^cies.  As  to  the  real  estate,  the  manufiEU^turing  establish- 
ments inclusive,  the  executors,  ao  far  as  their  powers  in  trust 
extend,  will  keep  their  accounts  with  such  property,  and  this 
execution  of  these  powers  has  no  connection  with  their  duties 
as  executors.  No  direction  is,  or  should  be,  given  as  to  the  two 
claims  disputed  and  rejected,  one  eight  thousand  dollars,  and 
the  other  called  an  annuity,  of  two  hundred  and  forty  dollars^ 
or  any  other  such  claims,  if  any  there  be. 

11.  John  W.  Downing  is  not  entitled,  under  the  will,  to  two 
thousand  and  two  hundred  dollars  annually  for  his  services,  over 
and  above  the  one  thousand  dollars  mentioned  in  the  wilL 

12.  The  court  has  a  discretion  as  to  the  Ainds  chargeable 
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with  extra  costs  and  uounsel  fees;  and  in  this  case,  snch  costs, 
&c^  are  directed  to  be  paid,  one-third  out  of  the  specific  legacies ; 
one-third  by  the  heirs  at  law,  chaigeable  upon  their  one  half  of 
the  property  referred  to  in  the  residuary  clause  of  the  will,  and 
the  other  third  to  be  paid  by  the  Marshall  Infirmary,  and  charge- 
able upon  their  one-half  of  such  property,  and  to  be  paid  out  of 
the  net  annual  income,  &c.,  by  the  executors,  if  such  income 
will  justify  such  payment 

All  the  judges  concurred  in  this  opinion,  and  in  another  de- 
livered by  the  same  judge  at  the  same  time,  on  the  question  of 
costs  (reported  in  37  N.  Y.  380),  and  fixed  the  allowances  to 
the  plaintijBb  at  two  thousand  dollars. 

Judgment  appealed  firom  reversed,  and  judgment  to  be  en- 
tered in  accordance  with  these  opinions. 


DOWNS  V.  SPRAGUE. 

December,  1865. 

It  Ib  competent  ^  msk  a  gat-fitter,  examined  as  a  witness,  in  an  action  for 
tlie  price  of  gas  meUn,  alleged  to  hare  been  famished  to  fulfill  t 
contract  for  gas  fixtures,  whether  gas  meters  are  usoallj  classified  u 
gas  fixtures. 

Facts  on  which  defendants  in  an  action  for  the  price  of  goods  were  held 
merelj  to  have  acted  on  behalf  of  a  third  person  in  shipping  ths 
goods. 

Samuel  Downs  sued  Edgar  Sprague,  Gilbert  B.  Van  Allen 
and  Frederick  A.  Ajres,  in  the  New  York  superior  court>  for  the 
amount  of  a  bill  for  gas  meters.  The  question  litigated  was 
whether  the  meters  were  sold  to  defendants,  who  were  con- 
tractors for  the  erection  of  gas  works  for  a  company  in  Vers 
Cruzy  or  to  that  company. 

All  the  testimony  offered  by  the  plaintiff  with  the  yiew  of 
connecting  the  defendants  with  the  purchase  was  this:  In  Feb- 
ruary,  1855,  one  Isaac  W.  Ayres  entered  into  a  contract  with 
Doctor  Naphegyi  &  Co.,  of  Vera  Cruz,  for  the  erection  of  gas 
works,  and  the  laying  of  street  mains  in  Vera  Cms.  The  con- 
tract was  specific  as  to  the  work  to  be  done,  and  the  materials 
to  be  fhmished  by  Ayres,  and  was  confined  exolnsi?ely  to  the 
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oonstmction  of  the  works  lor  mannfactoring  gas,  and  to  laying 
the  mains.  Ayres  was  to  have  twenty-five  thousand  dollars  for 
doing  the  work,  to  be  paid  to  him  by  the  gas  company,  at  speci- 
fied periods ;  and,  as  a  farther  compensation,  was  to  share  equally 
with  the  company  in  the  profits  of  the  first  two  years  of  the  com- 
pany's  business.  The  contract  was  assigned  by  Ayres  to  the 
defendants,  and  they  assumed  the  performance  of  the  work. 
About  the  time  the  contract  was  concluded,  Naphegyi,  who  was 
in  New  York,  purchased  a  bill  of  meters  from  the  plaintiJBEl  These 
meters  were  found  to  be  too  large,  and  he,  therefore,  filled  up 
another  order,  and  sent  it  to  New  York,  by  one  of  the  defend- 
ants' workmen.  These  meters  (which  was  the  bill  in  dispute) 
were  deliyered  by  the  plaintiff,  at  the  foundry  of  Ayres  &  Floyd 
(who  were  employed  by  the  defendants  to  do  some  of  the  work 
intended  for  the  Vera  Cruz  Oas-light  Company  under  the  con- 
tract  mentioned),  and  were  afterward,  with  other  work  belong- 
ing to  the  defendants,  which  they  had  caused  to  be  done  in 
New  York  in  fulfillment  of  the  Ayres  contract,  shipped  to  Vera 
Cruz  on  board  a  vessel  owned  by  one  of  the  defendants.  While 
the  contract  for  erecting  the  gas  works  was  being  performed, 
the  defendants  sent  one  of  their  workmen  to  Vera  Cruz  to  do 
gas-fitting  and  other  work  in  connection  with  the  gas  house 
and,  while  there,  he  was  employed  by  the  gas  company  to  put 
up  the  meters,  for  which  services  the  company  subsequently 
compensated  the  defendants. 

Defendants,  to  show  that  their  contract  did  not  include  ftir- 
nishing  meters,  were  allowed  to  put  the  question  stated  in  the 
opinion  of  Wbight,  J. 

The  jury  found  for  defendants,  and  firom  judgment  thereon 
plaintiff  appealed. 

PoTTSE,  J.— 1.  Upon  the  first  point  raised  by  the  plaintiff, 
viz:  whether  it  was  error  to  ask  a  gas-fitter  whether  ^gas  meters^ 
are  usually  classified  as  ''gas  fixtures,''  it  may  be  said  the  ques- 
tion called  for  information,  not  to  vary  the  terms  of  the  agree- 
ment introduced,  or  the  legal  effect  of  evidence  that  had  been 
offered,  but  to  explain  whether,  in  (he  known  usage  or  trade  of 
gas-fitting,  '^gas  meters"  were  included  or  known  as  ''gas  fix- 
tures."   The  propriety  of  the  exnlanstion  will  appear  bom  the 


9U  nv  to; 


iKt  thst  tk  vHaoi  to  vmb  ft>e  ^Mrtiut  ¥^  ton  |«u  Ini 
fRTM'uh'  tesdlM  Alt  Oe  ilpfpiiiMt,  Tm  AIlaL  ImI  vld 
fiii/stefwiBTcfftCrvx;  sBd,alKstkBtaeviftlBi 
iatrodiioed  psrt  the  defeBdnti  fte  cxdum  |Biiatgi  «f 
sifhing  gw-dxtORi.  If  fu  ■rferf  iter  kwivm  im  fte  trafr  k 
^goMJixtwrmr  it  incRMed  fli^  gUtagfli  <€  die  c^ifami  i&  &» 
ove  flgiiiift  flie  defndiDli.  The  tadmmj  a  As 
importut     The  queftioii  k,  wis  &e  qvestMi  lifrnDr 


Ue  ?  There  are  hubit  tcfns  made  me  of  ia  pariicvlar  cnAs^ 
and  oeenpatiaiia,  and  in  eoouBercial  nwpPyWhiA  haR  bKyru 
and  eatablldied  meaningi  in  thooe  particakr  caffiagi  «r  Vbs- 
neSy  which  are  not  so  nnifonnlT  known  to  oAen  ontBide  «i 
thoae  departmenta  of  bonnes.  Between  a  mannfaiimci  o( 
meteriy  and  a  fitter  np  of  gaa  fixtsra  and  gaa  nKten^  flie  wMan- 
fng  of  the  terms  Fefened  to,  may  weD  he  sajniuaBd  ta>  be  wnder- 
Stood.  ^CFss^meters"  were  not  mentioned  in  flietems  of  this 
contract,  nnless  it  was  included  in  the  term  ^^fixtsre.*  I  think 
the  inqniry  was  proper  within  flie  rales  of  admitting  endenee. 
1  OreenL  Ev.  §  292.  It  mig^t  bate  been  ffiflkrmt  bad  the  ques- 
tion been  iemgoeA,  to  prove  a  diifefent  meaning  of  a  wmd 
actually  nsed,  than  that  which  is  ordinarily  understood  to  be  its 
phin,  common  and  pc^ndar  sense.  The  word*' gas  meter*  bad 
not  been  nsed.  The  eridenoe  was  oSsred  to  show  tbat  in  the 
trade^  (be  word  ^  meter  "  was  not  included  in  the  term  *  fixtoie.* 
This  is  not  a  riolation  of  the  general  raky  fliat  no  other  words 
can  be  added  or  snbstitnted  by  parol  eridencey  to  the  langnage 
employed  by  parties  making  a  contract,  than  that  whidi  is  flir- 
nished  by  the  contract  itselfl  In  this  I  think  the  court  com- 
mitted no  error* 

2b  It  is  Tery  clear  that  the  court  committed  no  error  in 
refusing  to  charge  that  the  facts  proTed  raised  the  presumption 
that  goods  were  purchased  for  the  benefit  of  the  defendantsi 
either  jointly  with  others  or  sereraDy.  This  was  asking  the 
court  to  ti^e  from  the  jury  a  question  entirely  wiibin  the 
proTince  of  the  jury.  There  was  eridenoe  to  raise  the  contruy 
presumption,  and  it  was  not  therefore  the  duty  of  the  court  to 
charge  as  requested. 

8.  I  hare  not  been  able  to  see  the  error  in  the  cbaige  of  the 
Jirfge  in  mjing  to  the  juiy  'Hhat  if  they  beliered  the  testimony 
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><tf  dM^lefendfti^iVtai  ADeii,  they  timst  find  fbr  tlie  defendantB." 
Van  Allen  had  tartified  that  the  def(nidaiitB  never  had  ooy  thing 
to  do  with  ibe  metersy  except  as  he  had  before  teetified,  which 
W88y  that  he  called  on  the  plaintiff  and  advised  him  abont  the 
idtipping  of  them,  and  lie  swears  that  the  meteitt  w«re  ordered 
by  Dr.  Naphegyi,  and  that  plaintiff  desired  him  (Van  Allen), 
when  he  was  going  to  Vera  Oroa,  to  take  the  bills  along  witb 
Um  and  collect  i^em  of  the  gas  company^  to  whom  they  were 
cbuged.  If  this  story  was  tme,  there  conld  be  no  liability  on 
the  part  of  the  defendants,  and  it  was  no  error  of  the  jndge  to 
mj  so  to  the  jury. 
I  think  the  jadgment  ahonld  be  affirmed. 

Wbioht,  J.  The  three  exceptions  in  the  ease  will  be  briefly 
^xmsidered. 

L  As  to  the  question  to  the  plaintiff's  witness  Boyle,  on  his 
coross-examination,  viz. :  ^From  yonr  experience  as  a  gas  fitted, 
state  whether  gas  meters  are  nsnally  clasrifled  as  gas-lixtnres?^ 
The  case  states  that  the  question  was  not  objected  to  on  the 
ground  of  form ;  but  the  precise  objection  taken,  if  any,  is  not 
stated.  Permitting  the  question  to  be  answered  is  not  error 
that  should  lead  to  a  reversal  of  the  judgment  The  witness, 
on  his  direct  examination,  had  used  the  term  **  gas  fixtures," 
and  it  was  also  used  in  the  agreement  that  had  just  before  been 
lead  by  the  plaintiff  as  a  part  of  his  case.  The  inquiry  was  well 
enough,  by  way  of  explaining  the  writing.  But,  if  strictly  im- 
proper, the  answer  elicited  could,  by  no  possibility,  have  preju- 
diced the  plointifll 

2.  The  pldntifPs  counsel  tequeeted  the  oourt  to  charge  the 
jury  that,  upon  tiie  facts  proven,  Ae  presumption  of  kw  is,  that 
the  goods  were  purchased  for  the  benefit  of  the  defendants, 
either  mdividually  or  jointly  with  Kaphegyi  ft  Oo.  This  request 
was  properly  reftised.  Whether  the  meters  were  purchased  for 
the  defendants'  benefit,  in  any  way*  ^^  a  question  sharply  liti- 
gated on  the  trial,  and  in  respect  to  which  there  was  not  only 
oonflieting  evidence,  but  it  strongly  preponderated  in  fovor  of 
the  eondusion  that  they  were  jmrchased  for  the  exclusive  bene- 
fit of  the  Vera  Onus  Qas-light  Company.  Though  the  defend- 
ants were  assignees  of  a  oontraot  with  Naphegyi  ft  Oo.  to  erect 
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gu  worlu  and  lay  street  inaiiu  in  the  city,  neither  they  nor 
their  OBsigneei  were  boond,  in  any  way,  to  famish  meten  for 
the  use  and  ben^t  of  the  company.  It  wag  no  port  of  their 
cxiDtmot.  Nor  was  there  any  evidence  that  they  oaBomed  to 
furnlBh  them  under  their  contract ;  bat,  on  the  contrary,  the 
proof  tended  strongly  to  show  that  they  were  bongfat  by  and 
on  the  credit  of  the  gas  company,  and  that  sach  company  em- 
ployed and  paid  the  def^dants  for  patting  them  into  the  bnild- 
ing,  where  gas  was  iotrodnoed,  as  a  distinct  and  independent 
matter.  In  this  state  of  the  case,  the  proposition  was  on  abeoid 
one  to  be  given  to  the  jary,  that  it  was  a  1^^  presamption  that 
the  meters  were  porohased  for  the  benefit  of  the  defendants. 

3.  The  court  cbazged  that  if  the  defendants  bought  the  goods, 
or  if  they  bought  them  jointly  with  Napht^  &  Co.,  or  if  thej 
were  delivered  to  them,  and  they  used  them,  they  ore  liable  m 
this  action  for  their  ralue ;  bat  if  they  believed  the  testimfm; 
of  the  defendant  Van  Allen,  they  most  find  a  nrdict  far  the 
defeadants,  otherwise  their  verdict  most  be  for  the  plaintiff; 
that  the  plaiatifT  was  entitled  to  a  verdict,  nnleas  the  jarj 
should  find,  by  evidence  snfficient  io  rebnt  the  legal  presamp- 
tion, that  the  credit  was  given  to  Ifaphegyi  ft  Co,  and  not  to 
the  defendonta  There  was  an  exception  to  so  much  of  the  charge 
as  charged  "  that  if  the  jury  believed  the  testimony  of  the  de- 
fendant Tan  Allen,  they  must  find  a  verdict  for  the  defbidanta." 

If  either  party  had  reason  to  complain  of  this  charge,  in  all 
its  parts,  it  was  the  defendants,  and  not  the  plaintiff  The 
meters  in  qaestion  were  ordered  by  and  charged  to  the  gas 
company  on  the  books  of  the  plaintiff,  and  it  was  not  until  the 
company  failed  to  make  payment,  that  there  was  any  sugges- 
tion or  pret«nse  that  Uie  sale  was  made  to  the  defendants.  It 
is  very  apparent^  from  the  undisputed  evidence,  that  the  credit 
was  given  to  Naphegyi  &  Co.,  and  that  it  was  on  after-thoagbt 
to  cbozge  any  liability  upon  the  defendants.  All  the  testimony 
offered  by  the  plaintiff  with  the  view  of  connecting  the  de- 
fendants with  t^e  pnrchase  was  this : 

[The  judge  here  recited  the  testimony  stated  in  the  state- 
ment of  facts  above.]  Tet^  upon  these  uncontrovertod  facta, 
the  jadge  charged  tia  jury  that  the  plaintiff  was  entitled  to 
leoover  ilie  valae  of  the  meters,  anless  they  should  find  by 
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eyidence  sufScient  to  rebut  the  \eg^  presnmptiony  that  the 
credit  was  given  to  the  gas  company^  and  not  to  the  defend- 
ants. There  can  be  no  pretense  that  the  plaintiff  was  entitled 
to  recover  at  all  against  the  defendants,  unless  the  meters  were 
actually  sold  to  them,  or,  so  fisir  as  third  persons  were  con- 
cerned, themselves  and  the  gas  company  were  to  be  treated  as 
copartners.  Any  such  theory,  if  it  rested  on  any  proper  foun- 
dation, was  utterly  exploded  by  the  testimony  of  Van  Allen, 
and  the  court  well  and  properly  said  to  the  jury,  that  ii^  they 
believed  his  testimony,  ^e  defendants  were  entitled  to  a  ver- 
dict That  testimony  conclusively  established  the  non-liability 
of  the  defendants.  It  was  positive  and  explicit  that  they  haid 
nothing  to  do  with  the  meters,  either  in  their  purchase  or  use, 
and  had  no  interest  in  them,  but  that  they  were  ordered  by 
Naphegi  &  Co.;  and  all  that  he  and  his  firm  did  in  relation  to 
fhem  was  as  the  friends  of  Naphegyi  and  the  plaintifll  And  in 
tiiia  he  was  corroborated  by  both  the  other  defendants,  and  by 
Boyle,  the  witness  for  the  plaintifil 

There  wasf,  therefore,  no  error  in  the  charge  as  to  the  effect 
of  the  testimony  of  Van  AUen.  If  he  was  to  be  credited,  that 
was  the  end  of  the  plaintiff's  case. 

The  judgment  should  be  oflbmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  oostB. 


DRESSER  V.  BROOEa 

1850. 

A  notice  of  Justification  of  sareties,  eerved  by  mall,  mnst  allow  doable 
time,  nnleafl  an  order  enlarging  the  time  be  procured.  It  is  no  excuse 
for  abort  notice  that  double  time  did  not  remain  after  notice  of  excep- 
tion to  the  sureties  was  receired.* 

*  The  rule  is  embodied  in  Code,  g  412.  That  section  is  intended  of  no- 
tioes  which  fix  the  time  for  an  act  to  be  done  by  or  against  the  party  to 
whom  the  notice  has  been  given.  It  is  also  applied  to  the  case  of  senriee 
of  pleadings,  &c,  where  the  statute  allows  a  certain  time  thereafter  to 
amend.    Svans  «•  Lichtenstein,  9  ilM.  iV.  Jf.  i6L  141. 
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Two  snooeMiTe  appeals  in  tiie  Miae  aweihoald  Boi  te  caeomiiged^aBd 
a  lecond  appeal,  after  diamtmal  of  the  Ant,  with  ooatiyWillbeatafedtill 
the  ooeta  of  the  fint  are  paid.* 

Motion  to  dismiss  appeal 

The  fiK^ts  in  this  case  are  stated  in  S  JT.  F.  559.  The  ir- 
xegolarity  complained  of  on  this  motion  appears  in  the  oinnioiL 

BROKBOK9  Ch.  J. — As  the  notice  of  justifying  was  served  b; 
maiL  it  shonld  haye  been  double  time,  or  ten  days.  If  the 
appdlant  had  not  sufficient  time  to  giye  r^ular  notice  by  mail, 
he  should  either  haye  caused  personal  service  to  be  made,  or 
should  haye  obtained  a  judge's  order  enlarging  the  tima  As 
the  notice  was  irregular,  the  justification  amounts  to  nothings 
But  there  is  ground  for  granting  relief^  and  the  appeal  will  not 
be  dismissed  if  the  sureties  justify  within  thirty  days,  and  the 
appellant  pays  the  costs  of  tiie  motion. 

If  the  sureties  justify,  all  fVirtiier  proceedings  on  the  appeal 
diould  be  stayed  until  the  costs  of  the  former  appeal  are  pud. 
Two  successive  appeals  in  the  same  case,  like  two  actions  for 
the  same  cause,  tend  to  vexation ;  and  we  think  this  branch  of 
the  motion  should  be  granted. 


DREW   V.   SIXTH    AVENXJE  RAILEOAD  COMPANY. 

Joae,  1867. 

The  driver  or  brakeman  of  a  hone  car  is  acting^  in  the  line  of  his  dntj  in 
assisting  the  young  and  infirm  on  and  off  the  car ;  and  the  company  are 
liable  to  a  passenger  the  driver  was  so  awriiting,  for  injury  caused  to 
him,  before  he  ever  got  on  the  car,  by  the  driver's  negligence  in  not 
stopping  the  car. 

Henry  Drew,  by  his  guardian,  sued  defendants  in  the  Kew 
York  common  pleas  for  damages,  on  the  following  facts. 
Plaintiff  was  a  boy  of  eight  years  of  age  on  his  way  to  school. 
He  beckoned  the  driver  of  defendants'  car  to  stop.  A  brakeman 
was  on  the  firont  platform  with  the  driver,  and  the  driver  and 

*  As  to  the  application  of  this  rule  to  several  actions,  see  Richaidson 
V.  White,  27  Houf.  Pr,  155,  and  caMs  cited.  Adams  v.  Bosh,  %  AAb.  Ft. 
ir.8.112;  Davis «.  Duffle, 8  JIM.  JPr.  68. 
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tteboy  testified  tli»t  the  bnkamaii  liedcoiied  to  iheboj.  When 
the  ear  Beached  him  it  did  nob  atop^bnt  the  biakeman  took 
hold  of  him  to  lift  him.  on  the  plat&nn*  The  boy  fell  and  the 
niied  cniAhed  his  fooL  The  hmkeman  testified  that  he  didnot 
beekon»bnt  irwred  his  hand  to  warn  the  boy  of^  and  that  seeing 
flme  vas.dangisr  he  pobont  hiahands  to  catdbi  thobo^ibatidid 
notsncooecL 

.  The  Qsnal  notice  fiorbidding  passengen.  to  get  on  or  off  the 
fltDoi  p]atf!»m  was  posted  in  the  oar. 
Tha  material  iastmctiona  of  tha  jodCP  ^ueo  steted  in  thfi 

Ibo  jnxy  gave  plaintiff  aivrdiot  of  fh»b  thonsand  dollars^ 
and  fEom  jn^gment  theRon^  and  an  esdac  denyisg  a  nefv 
tiial>  df&adanta  noi«r  appealed. 

The  mother  of  phdntiff  bvonght  asepaiate  action  &r  k>ss  of 
ssEvioa and  ton  ejqpenses^  which  ia xeported  ini&N.  T^ASk 

«7M»  Sh$8om  and  Waldo  Hutehinga,  fi)r  defendantii^  appel- 
laata^-Oited  Sanfoid  «.  Sighth-A^e.  B.  B.  do,  23  iV:  J.  343. 

Andrew  Boardman^  for  plaintiff  respondent  ;—C!ited»  Onrtia 
A  Bochester  &  Syracuse  ti  R.  Oo^lS  N.  T.  SU;  Drew  v. 
Sixth-Aye.  KRCo^^e  /dL  53;  Campbell  v.  Perkins^  8  Id. 
430;  Nolton  i;.  Western  Bailroad,  15  /dL  444;  Stokes  i;.  Sal- 
tonstaIl>  13  P0<.  181 ;  Storyon  Ageneg,% 462 1  Weed  v.Fmurok 
Bailroad,  17  M  K  362;  Act  of  1824  as  to  liability  of  owners 
of  stage  for  willfnl  acts  of  driYers,  i  R  8.  966»  5.  ed ;  Staptejr 
VL London^ &c. Bailw. Oo^ULRGL o/JBz.21 ;  Ernst i;. Hnd- 
son  R  R  B.  C!o^35  JV:  F.  9;  &  a,  3  Atb^Pr.  N.  &82;  Brown 
niN.  Y.  Central  B.  B.  Co^  34  iV.  F.  404;  Beisiegel  v.  Same>  Id. 
622;  Willia «. LkLB.B.Co.» 8  iiL 670;  Eieman  t^ Bochclean, 
6^oraLl4& 

Oboybb,  J.— Nearly  all  the  questions  inyotted  in  the  present 
case  were  by  this  court  decided  adyeraely  to  the  defiMOLdant  in 
Drew  against  the  present  defendant  (26  K  Y.  49)|  and  in  Clark 
V.  Sixth- Ayenue  &  R  Co.,  ^  and  are  not  open  to  ftirther  discus- 
sion in  this  court 

•  March,  1867.    Ko4  leportad. 
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The  exceptions  taken  by  defendant  npon  this  trial,  to  the 
charge  as  giTen,  and  to  the  reftisals  to  chaige  as  requested, 
present  some  additional  qaestions  which  will  be  considexed. 
The  jndge  charged  Uie  jury,  in  sabstanoe,  that  the  defend- 
ants' senrantSy  on  the  oar,  are  in  tiie  line  ot  their  dn^  and 
empbyment  in  helping  the  yonng  and  infirm  on  and  m  the 
car^  and  that  the  defendant  was  responsible  for  their  neg^- 
gence  while   so  doing.     It  was  held  in  Drew  against  the 
same  defendant  (26  If.  T.  iupra),  that  such  employees  were  m 
the  line  of  their  employment  in  rendering  snch  assistance  ts 
passengers  generally.    If  so,  it  is  clear  that  the  young  and  fai- 
firm  are  included,  and  that  the  charge  in  this  respect  was  cor- 
rect   This  also  disposes  of  the  exception  to  the  reftasal  of  the 
judge  to  charge  that  the  responsibility  of  the  carrier  only  com- 
mences when  the  passenger  is  actually  on  board  the  Tehida 
The  question  arising  upon  Uie  exception  to  the  reftisal  of  the 
judge  to  charge  that  if  the  driver  or  brakeman  endeayored  to 
pull  the  plaintiff  on  the  car  without  an  attempt  on  his  part  to 
get  on  it,  was  a  willftil  act  and  the  company  not  responsibH 
is  answered  by  the  fact  that  there  was  no  such  question  in  the 
case.    The  eyidence  was  uncontradicted  that  the  jdaintiif  mo- 
tioned to  have  the  car  stop  so  that  he  could  get  on.    That  the 
driver  beckoned  to  him  to  approach.    That  the  plaintiff  did  so 
for  that  purpose ;  and  when  within  reach,  the  driyer  took  hold 
to  aid  him  in  getting  on,  instead  of  accomplishing  which,  the 
plaintiff  got  under  the  car  and  received  the  injury  complained 
oil    This  also  disposes  of  the  question  whether  the  judge  wm 
correct  or  not  in  his  definition  of  a  wiUftil  act    Such  defini- 
tion was  wholly  immaterial,  as  there  was  no  evidence  in  the 
case  tending  to  show  the  act  in  question  willftiL    It  may  be 
remarked  that  the  negligence  of  the  employees  was  in  not 
stopping  the  car.    That  caused  the  injury  to  tiie  plaintiff 
The  judgment  appealed  from  must  be  affirmed. 

WsiOHT,  J.,  also  read  for  affirmanoei 

All  the  judges  concurred,  except  Pobxbb,  J^  who  did  not 
vote. 

Judgment  affirmed,  with  costs. 
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DUEL  i;.  SPENGR 

Beoember,  18M. 

One  who  indonet,  for  aoeommodAtlon,  a  paper  drawn  payable  at  the  hank, 
with  the  intent  that  it  ihall  be  there  diaooonted,  bat  withoat  any  re- 
atrietion  as  to  the  application  of  the  prooeeda,  ia  not  exonerated  from 
liabilitj  on  hia  Indoreement  bj  the  fact  that  the  makers,  failing  to  ob- 
tain such  discount,  transferred  the  note  to  their  creditors  in  payment 
of  piMedent  debts.  * 

The  decision  in  Gatlinv.  Qonter,  11  if.  F.  (1  Earn,)  808,  as  tOTariance  in 
cases  of  nsoxy,— re^ifllrmed. 

Duel  sued  Spenoe  in  the  New  York  snperior  ooort,  as  an  in- 
daraer  of  two  promissory  notes,  made  by  the  firm  of  Sweet  ft 
TibbSy  payable  at  a  bank  in  Newbnigh,  and  which  Spenoe,  the 
defendant,  had  indorsed  for  accommodation  of  Sweet  &  Tibbs, 
the  makers.  The  makers,  fiuling  to  procure  a  discount  at  the 
banky  transferred  the  notes  to  the  firm  of  Buckley  &  Duel  (of 
which  v^ntiff  was  a  member)  to  pay  a  check  drawn  by  Sweet 
&  Tibbe  which  Buckley  &  Duel  held. 

The  defense  was  that  the  notes  were  indorsed  without  con- 
sideration, to  enable  the  makers  to  obtain  a  loan  by  discounting 
them  at  the  banks  mentioned,  on  an  agreement  that  if  not  so 
disDOunted  they  should  be  xetumed ;  instead  of  which  the  in- 
dorsers  transfenred  them  as  security  for  a  pre-existing  debt,  due 
to  Buckley  &  Duel  for  a  usurious  loan. 

The  answer,  in  ayerring  the  usury,  stated  that  it  was  at  the 
rate  of  one  per  cent  per  month,  or  more  than  the  legal  rate  of 
interest  allowed  by  law. 

On  a  yerdict  for  plaintiff  judgment  was  entered,  and  a  motion 
for  a  new  trial  denied,  and  defendant  appealed. 

BuoGLBS,  J. — On  the  trial  of  this  cause  the  defendants' 
counsel  requested  the  judge  to  charge  that  if  Spenoe  was  an 
accommodation  indorser,  and  the  notes  were  made  for  the  pur- 
pose of  having  one  or  both  of  them  discounted  at  one  or  both 
of  the  Newburgh  banks,  then  the  notes  were  diverted  from 

*  Compare  Agawam  Bank e.  Strerer,  18  if.  T.  SOS;  IS  Bof^.  88 ;  Pmn- 
tSss  e.  draTes,  88  Barb.  881. 
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tiieir  original  porpoae,  and  Uiat  the  plaintiff  was  not  endUed  b 
recoTcr. 

The  judge  ma  right  in  icftudng  to  charge  according  to  thii 
nqnest.  According  to  the  teatimon;  of  Sweet,  the  notes  wen 
drawn  to  enable  Sweet  ft  Tibbt  to  nise  mooej,  and  Qum  a 
nothing  in  the  case  to  show  that  the  iponc;,  when  raised  wic 
to  be  q^lied  to  anyparticalar  purpose.  They  had  the  right  to 
ifplj  it  to  BBch  porpoae  u  the;  oboie.  X\  waa  entire^  ubiba- 
terial  to  Spence  whether  the  notes  were  discoanbed  ajt  a  bwik  at 
Newborgb,  or  bj  an  individoal  at  anj  other  place.  Powell  « 
Waters,  17  Johns.  17C  In  Brown  v.  T&ber,  5  Wend.  906, 
the  note  was  indorsed  for  the  accommodation  of  the  maker,  for 
the  puipoae  of  enabliaghim  to  redeem  the  property  of  one  of 
his  ndgnbors  taken  in  execution.  It  was  payable  at  a  bank  in 
Albany,  offered  there  by  the  maker  for  discoon^  relbaed  and 
returned  to  the  maker  with  the  bank  marks  upon  in,  and  after- 
wards applied  by  him  to  the  porchose  of  lottery  tickets  at  an 
ezorbitant  price,  a  few  days  before  its  matnrity.  This  waa  an 
application  of  the  note  to  an  entirely  different  porpoae  Crooi 
that  for  which  it  was  made ;  and  nnder  circnmatances^  which 
in  the  opinion  of  the  court,  were  sufficient  to  charge  the  bolder 
with  notice  of  its  misapplication. 

In  the  present  case,  if  the  note  was  &irly  discounted  by 
Buckley  &  Duel,  whether  for  money  paid  at  the  time,  or  for  a 
precedent  debt,  there  waa  neither  fraud  nor  misapplication  of  the 
note.  If  the  note  had  been  discounted  at  Xewborgh,  Sweet  ft 
Tibbs  might  rightfblly  have  applied  the  moijcy  to  Uie  payment 
of  their  check  held  by  Buckley  ft  Duel,  and  they  did  no 
wrong  to  the  indorser  in  paying  the  note  to  that  firm  for  that 
purpose. 

JS'or  can  I  perceive  how  Buckley  ft  Duel's  knowledge  of  the 
original  intention  to  have  the  note^  discounted  at  one  of  the 
banks  of  Xewbuigh  could  moke  i^iy  diifercnoe  in  the  case  si 
long  OS  Sweet  ft  Tibbs  «reic  at  liberty,  consistently  with  their 
duty  to  their  iiidorgcra,  to  apply  the  proceeds  of  the  notes  to  the 
paymcDt  of  thtir  debt  to  Booklcy  ft  Duel.  In  Scueca 
County  Bank  v.  Neass,  3  iV.  F.  (3  Comst.)  *13,  it  was  decided 
that  when  a  note  was  indoioed  Sot  tlM  aooowaodttioa  of  the 
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maker,  without  any  restriction  as  to  the  particular  purpose  to 
which  it  should  be  applied,  the  maker  had  a  right  to  appropri- 
ate it  to  any  purpose  which  he  might  deem  for  his  own  interest;, 
and  he  haying  appropriated  it  to  the  payment  of  a  note,  held 
by  the  plaintifb  against  him,  the  consideration  was  declared  to 
be  sufScient  to  render  it  yalid  in  their  hands.  The  holder  in 
that  case,  and  under  those  circumstances,  recoyered  against  the 
accommodation  indorser. 

We  think  there  was  no  error  in  any  part  of  the  charge  of  the 
judge  for  which  the  judgment  can  be  reyersed,  except  in  what 
he  said  in  regard  to  the  question  of  usury. 

In  the  course  of  the  trial,  for  the  purpose  of  showing  the 
transaction  usurious,  the  defendant's  counsal  offered  to  show  a 
general  agreement  between  the  firm  of  Buckhy  &  Duel,  and 
the  firm  of  Sweet  &  Tibbs,  as  to  the  amount  of  interest  to  be 
paid  by  the  latter  firm  for  moneys  borrowed  of  the  former. 
This  eyidence  was  objected  to  and  excluded,  and  an  exception 
taken  to  the  decision.  And  the  judge  charged  the  jury  that 
the  usury  must  be  proyed  to  haye  been  taken  at  the  rate  of  one  per 
cent  a  month,  as  set  up  in  the  answer,  and  that  if  not  so  proyed, 
the  defendant  was  liable  on  the  seyen  hundred  dollar  note. 

The  eyidence  of  the  agreement  as  to  the  rate  of  interest  was 
probably  rejected  on  the  ground  that  the  offer  did  not  specify 
that  the  rate  of  interest  agreed  on,  was  the  same  as  that  stated 
in  the  answer.  We  think  the  proof  offered  was  erroneously 
excluded,' and  that  there  was  error  in  the  part  of  the  charge 
last  referred  to. 

In  Catlin  v.  Gunter,  11  N.  T.  (1  Kern.)  368,  decided  at  the 
last  September  term,  it  was  held  that  the  proyisions  of  the  Code 
of  Procedure  on  the  subject  of  a  yariance  between  the  pleading 
and  proofs,  are  applicable  to  cases  in  which  usury  is  set  up  as 
a  defense;  and  that  a  yariance  between  the  answer  and  the 
proof  in  such  a  case  should  be  deemed  immaterial,  unless  the 
proof  differed  from  the  answer  in  its  entire  scope  and  meaning, 
if  the  plaintiff  gaye  no  proof  that  he  was  misled  to  his  preju- 
dice. According  to  this  ease  a  yariance  as  to  the  rate  of  interest 
merely,  should,  we '  think,  haye  been  disregarded  at  the  trial. 
The  eyidence  offered  should  haye  been  admitted,  and  the  jury 
36 
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instructed  iu  conformity  with  the  rule  adopted  in  thai  de- 
cision. 

The  jadgment  below  mnst  be  reyers^  and  a  new  trial  di- 
rected, with  coits  to  abid3  the  Qveni  of  the  suit. 


DUXCAX  V.  GREAT  WESTERN  INSURANCE  CO. 

June,  18(r7. 
Afflnalagl  Botie.  801. 

The  loos  of  a  Tesael  insared  should  be  deemed  effectual  and  certain  from 
the  time  the  vessel  was  so  injured  that  her  destruction  became  incTit- 
able  ;  and  the  claim  for  damage  must  be  deemed  to  have  then  attached, 
although  she  was  kept  afloat  for  some  time  after  such  injury. 

Tliose  who  had  an  interest  in  the  vessel,  at  the  time  of  such  fatal  injarj, 
may  recover  upon  the  policy,  notwithstanding  the  fact  of  their  having 
ffubeequently.and  before  the  sinkinfl^  of  the  vessel,  made  an  assignment 
of  their  interest  to  others  who  were  ignorant  of  the  injury. 

Charles  C.  Duncan^  Theodore  and  William  D  Crookcr,  The- 
o<lore  Riplcj,  and  twelve  others,  sued  defendants  in  the  New 
York  superior  courts  to  recover  upon  a  marine  policy,  issued  by 
l!ic  dafendants  on  the  ship  Adrianna,  of  Bath,  for  eight 
thousand  dollars  for  one  year  from  April  1, 1356. 

The  policy  was  obtained  by  C.  C.  Duncan,  ^^on  account  of 
whom  it  might  concern,  in  case  of  loss  to  be  paid  to  them." 
On  April  12  the  vessel  sailed  firom  the  port  of  New  York, 
bound  to  San  Francisco,  her  first  place  of  destination,  with  a 
cargo  of  coal.  She  was  then  in  good  condition  and  well  manned* 
On  the  IGth,  and  also  on  the  18th  of  the  same  month,  she  en- 
countered storms  and  severe  gales,  with  squalls  of  wind,  whidi 
strained  upon  her  seams  and  wood-ends,  producing  openings 
:;nd  causing  leaks,  which  injuries  resulted  in  her  total  losn  By 
great  exertion  of  the  master  and  crew  she  was  kept  afloat  until 
May  5,  when  she  was  abandoned  in  a  sinking  condition,  and 
immediately  went  dcwn. 

At  the  time  of  the  inception  of  the  risk,  the  phuntiflk  were 
u!i  interested  in  the  vessel,  part  as  owners — their  inteiest  being 
subject  to  mortgage  liens — ^and  part  as  mortgagees;  and  no 
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change  in  the  owner^ip  occurred  until  after  the  vessel  receiyed 
its  fatal  injury,  nor,  indeed,  until  she  sank,  except  that  on 
April  24  three  of  the  plaintiffs,  David  Crocker,  William  D. 
Crocker,  and  Theodore  Bipley,  executed  and  delivered  a  bill  of 
sab  of  their  interest — ^being  one-fourth  part — to  Kendall  and 
Kichardson,  who  were  not  parties  to  the  action. 

Proofisof  loss  and  interest  Were  duly  presented  to  the  defend- 
ants for  and  in  behalf  of  the  owners,  but  no  demand  was  made 
by  or  in  behalf  of  the  mortgagees  before  suit 

On  the  trial,  the  defendants  admitted  their  liability  for  three- 
fourths  of  the  loss  and  claim,  but  defended  as  to  the  remaining 
fourth,  solely  on  the  ground  that  there  had  been  a  change  of 
interest  as  to  this  fourth,  after  the  inception  of  the  policy,  and 
before  the  loss  occurred* 

On  the  question  of  fact  the  jury  found  specially,  that  the 
vessel  received  a  fatal  injuxy  prior  to  April  24 — the  time  of 
transfer  of  the  one-fourth — ^which  caused  her  subsequent  loss,  by 
sinking,  on  May  5.  The  superior  court  directed  judgment 
against  the  defendants  for  the  whole  claim,  holding  that  in 
legal  construction  the  loss  occurred  prior  to  the  transfer  of  the 
one-fourth  of  the  vessel,  on  April  24. 

The  opinion  of  the  superior  court  will  be  found  reported 
under  the  title  of  Crosby  v.  New  York  Mutual  Ins.  Co.  (5  BostiK 
369),  a  similar  case  decided  by  that  court  at  th^  same  time  with 
this. 

William  M.  EvartSy  for  defendants,  appellants ; — Cited  1  PhilL 
Ins.  383 ;  Donnell  v.  Walsh,  32  N.  Y.  143 ;  Hitchcock  v.  N.  W. 
Ins.  Co.,  26 Id.  68;  2  Am.  Lead.  Cases,  454;  PhiLIns.  185,  and 
cases  cited ;  §  17, 14 ;  Powles  v. Innes,  11  Mess.  AW.10\  CarroD 
V.  Bo3ton  Mar.  Ins.  Co.,  8  Mass.  515;  Knight  v.  Faith,  15 
Q.  B.  649.    As  to  subrogation,  5  Paige,  94. 

Dcxier  A.  Hawkins,  for  plaintiffs,  respondents ;— cited  Sad- 
dler's Co.  V.  Babcock,  2  AiL  556 ;  2  Duer  on  Ins.  29 ;  49,  §  27, 
i,  0;  Lynch  r.  Dalzell,  4  Bro.  Cases  in  Path  431;  Lazarus  v. 
Commonwealth  Ins.  Co.,  19  Pick.  81,  and  5  Pick.  77 ;  CarroU 
r.  Boston  M.  Ins.  C,  8  Mass.  515;  Gordon  t;.  Mass.  F.  &  M. 
lus.  Ca,  2  Pick.  258 ;  Gourdon  v.  Ins.  Ca  of  N.  A.,  3  Yeatss, 
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327;  Phil  Ins.  g  77,  and  cases  cited;  g  80,  §98.  706,  707; 
Lord  ABisaEB  and  B.  Pabke,  11  Mees.  <£  W.IO;  Wells  v. 
Archer,  10  Serg.  rf  ^  413 ;  1  Arnold,  211,  §  98,  219,  252  ;  1 
Emerigon,  ed.  1827,  pi  296 ;  3  Boulay  Pali/  Droit  de  Com.  334 ; 
Hill  r.  Patteu,  8  .Em<,  377 ;  Perchardu.  Wbitmore,  2  ^o«.<f  P. 
155 ;  Sparkes  v.  Mtmliall,  3  ScoU,  134;  3  Bing.  A'.  C.  774 ; 
Code,  gg  144, 147, 148 ;  Irring  r.  BiclLardsoa,  1  M.i£  Rob.  153 ; 
Bogerf  V.  Traders  Ins.  Co.,  6  Paige,  587;  Browa  v.  Bement, 
8  Johiu.  00 ;  Ackley  v.  Finch,  7  Cow.  290;  Jones  v.  Smith,  3 
Vtf.  Jr.  373 ;  Langdon  v.  Bnel,  9  Wend.  80 ;  Fergnson  v.  Lee, 
Id.  -ihi ;  Case  v.  Bonghton,  11  Id.  106  ;  Eassell  v.  Union  Ins. 
Co.,  4  Dull  424 ;  Glover  i>.  Black,  3  Burr.  1394 ;  Wolf  r.  Hom- 
casUe,  1  Bot.  <£  P.  316 ;  Belknap  v.  Sealey,  14  JV.  K  (4  .ffwn.) 
143 ;  a  i>t«r,  570 ;  Barr  v.  Gibson,  5  Met*.  £  W.  390 ;  Pnmeaux 
V.  Bradlj,  Marth.  on  Int.  684;  Goit  v.  Smith,  3  Johns.  Cat.  16 ; 
Howell  V.  Protection  Ina.  Co,  7  Ohio,  284;  Stagg  v.  U.  S.  Ina. 
Co.,  3  Johna.  Cat.  34;  Bonx  v.  Salvador,  3  Bing.  K.  C.  286;  2 
Arnould,  1000, 1004 ;  Mellish  v.  Aadrevs,  15  East,  15. 

Bt  thb  Coukt.— Bockes,  J.  [Affer  stating  the  facta.)— 
Accepting  the  facts  to  be  as  proved  and  found — chat  the  vessel 
had  received  a  &tal  injory  prior  to  April  24;  that  after  sncb 
injury  she  was  a  mere  wreck,  kept  afloat  by  the  otmost  exertion 
of  the  master  and  crew,  unable  to  proceed  on  her  voyage,  or 
iiidocil  to  make  headway  toward  any  port,  save  ander  the  most 
fikvontble  circamstancea  of  wind  and  tide— and  the  jadgmcnt  of 
tht.'  eonrt  below  was  obvionaly  right 

A3  the  case  comes  before  as,  we  must  regard  these  facta  as 
definitely  and  conclnaively  established.  Immediately  after  the 
injory  was  appar^nt^  the  vessel  was  directed  toward  the  nearest 
accessible  port ;  and  although  changes  were  afterwards  made  in 
the  direction,  they  were  deemed  necessary  by  reason  of  the 
shifting  of  the  wind  and  the  extremely  hasardons  condition  of 
the  ship;  and  notwithstanding  the  exercise  of  the  atmost  pm- 
deuce,  and  after  exhansting  efforts  &am  all  on  board,  she  sank 
At  sea.  The  loss  'shoaid,  therefore,  be  deemed  effectual  and 
certain  from  the  time  the  vessel  was  so  injured  and  crippled  oi 
that  her  destrdction  became  inevitable;  and  in  this  case  the 
fiv  damage  moal;  be  deemed  to  hbve  attached  when  Uw 
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injury  was  receiyed  which  nltimatelj,  and  before  she  could  be 
brought  to  port,  caused  the  destruction  of  the  vessel  (3  Johns. 
Cos.  16 ;  7  Ohio,  284 ;  Phil  on  Ins.  685,  686 ;  Am.  on  Ins. 
1000-1004).  The  sale  of  the  one-fourth  on  April  24  to  Kendall 
and  Bichordson,  the  vessel  then  being  a  mere  wreck,  on  the 
supposition  and  understanding  of  the  parties  that  she  was  sea- 
worthy, was  of  no  force  as  a  contract  of  sale.  If  the  consider- 
ation was  unpaid,  it  could  not  be  recovered ;  or,  if  paid,  could 
be  recovered  back. 

In  mj  opinion  the  superior  court  ruled  correctly  in  holding 
that  the  defendants  were  liable  for  the  full  amount  of  the  in- 
surance ;  and  the  judgment  appealed  firom  should  be  affirmed^ 
with  costs. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


DUNHAM  V.  TEOY  UNION    BAILEOAD    COMPANY. 

September,  1867. 

In  an  action  against  a  railroad  company  for  taking  and  oonTerting  ties,  a 
demand  at  the  office  of  the  company,  on  the  director  onder  whose  in- 
structions the  defendant's  superintendent  took  the  property,  is  sufficient. 

An  action  for  wrongfully  detaining  personal  property  will  lie,  although 
defendant  has  wrongfully  parted  with  possession.  * 

Samuel  Dauchy  and  Harrey  C.  Dunham,  sued  defendants  in 
the  supreme  court.  Dauchy  died  pending  the  action,  and  it  was 
continued  by  Dunham  as  suryivor. 

The  complaint  alleged  that  Aie  defendant  became  possessed 
of  and  wrongfully  detained  firom  the  plaintiff  two  thousand 
one  hundred  and  forty-six  railroad  ties,  the  property  of  the 
plaintifb  of  the  value  of  eight  hundred  and  thirty-six  dollars  and 
ninety-four  cents.  Wherefore  the  plaintfEs  demanded  that  the 
defendant  be  adjudged  to  deliver  the  said  property  to  the 
plaintiffs,  and  pay  the  plaintiff's  damages  for  the  detention 

*  See  Jeesop  v.  Miller  in  this  series,  and  cases  there  cited. 
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thereof,  aiid  that  said  property  may  1 
the  plaintiffk  The  answer  oontained  : 
tTpon  the  trial  before  a  juiy  it  appee; 
■old  and  agreed  to  deliver  to  the  firm  of  J 
teea  thotuaod  railroad  ties,  and  vhich 
or  before  Augnit  1,  1853.  This  agree 
1853.  It  vaa  provided  therein  that  tb' 
on  the  line  of  the  Troy  Union  Bt 
the  siiid  Deckers  &,  Worthly  might  i 
delivered  were  ti  be  approved  of  by  t 
defendants'  road,  and  the  monthly  est! 
the  ties  delivered,  nnder  the  agreement 
or  before  the  12th  day  of  the  succeed 
cent,  of  such  estimates,  which  was  t 
whole  nnmber  of  ties  was  delivered  t 
specified,  and  then  said  ten  per  cent,  wai 
days  thereafter  to  the  plaintifla. 

It  also  appeared  that  od  February  I 
&  Worthly  hod  entered  into  a  contrac 
construct  and  finish  in  every  respect, 
and  worl^manlilce  mnnncr,  and  to  the  sa 
of  the  chief  engineer  of  said  compan 
superstructure,  bridging  and  fencing  of 
all  tbo  materials  required,  and  the  sami 
monthly  estimates  of  sud  chief  engtae< 

It  further  appeared  that  the  plaintifl 
the  defendants'  road  two  thousand  one 
ties  over  and  above  the  number  requii 
said  contract  It  appeared  Uiat  tho  i 
superiotendent  of  the  defendants  on  o 
The  piaintil^  provc<!  a  demand  of  ti 
tho  dcfendaats,  of  i^r.  Vail,  one  of  i 
fendants'  oompaay,  and  ft  rehsal,  aa' 
on  the  day  the  same  were  takan,  aod  ti 
rested. 

The  defendants  (hen  moved  for  a  n< 
grounds: 

1.  That 'plaintifl^  had  shown  no  tit 
one  hundred  and  forty-six  tiM  in  qoeat 
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2.  That  there  is  no  eridence  that  the  ties  taken  were  not  a 
X)art  of  the  seventeen  thousand  sold  to  Decker  &  Co.  by  plain- 
tiffs' firm  under  the  contract 

3.  That  the  eyidence  is  wholly  insufficient  to  entitle  the 
plaintiffs  to  recover. 

The  court  denied  the  motion.  To  which  ruling  and  decision 
the  defendants  then  and  there  duly  excepted. 

Further  testimony  was  then  taken  and  the  motion  for  a  non- 
suit was  subsequently  renewed  upon  these  grounds : 

1.  That  the  plaintiff  has  shown  no  title  in  himself^  at  the 
time  of  the  commencement  of  the  action,  to  the  two  thousand 
one  hundred  and  forty-six  ties  claimed. 

2.  That  the  defendant  has  shown  title  in  Decker  &  Co. 

3.  That  the  defendant  has  shown  title  in  ifcself. 

4.  That  it  appears  that  the  two  thousand  one  hundred 
and  forty-six  ties  daimed  werc^  part  of  the  seventeen 
thousand  delivered  by  the  plain  tub  under  their  contract  with 
Decker. 

5.  That  these  ties  were  paid  for  by  defendant  to  Flood,  one 
of  the  owners,  and  were  taken  under  a  license  from  him. 

6.  That  the  plaintiff  had  shown  no  sufficient  demand  of  the 
ties  in  question,  and  cannot  recover  without  such  demand. 

The  court  overruled  the  motion  and  refiised  the  nonsuit,  to 
which  ruling  and  decision  the  defendant  then  and  there  duly 
excepted. 

Further  testimony  was  then  adduced  on  both  sides,  and  the 
juiy  found  a  verdict  for  the  plaintiff  for  one  thousand  two 
hundred  and  ten  dollars  and  thirty-live  cents.  And  judgment 
thereon  was  affirmed  at  the  general  term. 

E.  X.  Fursman,  for  defendants,  appellants ; — Cited  Pattison 
i;.  Adams,  7  Hilly  12G ;  McKnight  t;.  Dunlop,  4  Barb.  36 ;  Bock- 
well  V.  Saunders,  19  Id,  473 ;  McCurdy  v.  Brown,  1  Duer^  101 ; 
Harrison  v.  McLitosh,  1  Johns.  3S0 ;  Coke  lAU.  145  b ;  Miller 
V.  Adsit,  16  Wend.  335 ;  Elwood  v.  Smith,  9  Haw.  Pr.  628 ; 
Boberts  v.  Eandell,  5  Id.  327,  S.  C,  3  Sandf.  707;  Brockway  tf. 
Bumap,  12  Barh.  347,  overruled  m  16  Id.  309 ;  Nash  v.  Fred- 
erioks,  12  Abb.  Pr.  147 ;  Nichols  v.  Michael,  23  N.  Y.  264 ; 
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Ilawkius  r.  Hoffman,  G  Hill^  5S6 ;  Bownum  v.  Eaton,  24  Barh, 
rM  528. 

Martin  J.  Tofcnsendy  for  plainfiSk,  respondents. 

Dayies,  Ch.  J.  [After  stating  the  facts.] — No  qncstion  is 
presented  for  the  consideration  of  this  court,  except  upon  the 
lefosal  to  nonsuit  the  plaihtiSl  No  other  exception  was  taken 
upon  the  trial 

The  first  five  grounds  of  that  motion  presented  only  ques- 
tions of  fact,  and  upon  which  there  was  conflicting  evidence ; 
and  the  court  properly  refused  to  withdraw  their  consideration 
from  the  jury.  Their  yerdiot  has  established  all  these  questions 
in  favor  of  the  plaintiff^  and  the  simple  question  is  presented, 
whether  a  suIQoient  demand  was  made  for  the  ties  in  question 
before  suit  brought 

Mr.  Vail,  the  director  of  whom  this  demand  was  made  at  the 
oflSco  of  the  company,  was  acting  as  the  recognized  agentof  the 
comi^ny  in  this  matter.  The  superintendent  of  the  defendant, 
who  took  the  ties,  testified  it  was  done  by  the  direction  of  Mr. 
Vail,  a  director  of  the  company.  The  demand  upon  him  was 
therefor?  sufficient  to  authorise  the  plaintiff  to  maintivin  this 
action. 

The  defendant  insists  that  detinue  will  not  lie,  as  there  is  no 
proof  that  the  ties  were  in  the  actual  possession  of  the  defend- 
ant at  the  time  of  the  demand,  or  at  the  commencem'jnt  of  the 
action.  And  it  is  claimed  that  tlie  proof  shows  that  the  defend- 
ant had  parted  with  the  possession  of  at  least  a  portion  of  the 
pi\^|vr:y  to  the  Xew  York  Central  Hailroad  Company.  This 
ivurt  have  held  the  co-itrarv  of  this.  In  Nichols  r.  Michael, 
^Ci  .V.  J*  *^i»4,  we  said:  '*That  when  a  person  is  in  possession 
I  I  of  f^xHls  l)elong;Dg  to  another,  which  he  is  bound  to  deliver 

n|Hni  demand.  If  he,  without  authority  from  the  owner,  parts 
with  taat  poesi'ssion  to  one  who  refuses  to  deliver  them,  he  is 
I  I  ro*{KM^$iblo  in  detinue  equally  wilh  the  party  refusing.    He 

csmtributos  to  the  detention.  It  is  the  consequence  of  his  own 
wrvnicrful  dolivcrv.'*  The  motion  for  a  nonsuit  was  therefore 
|iiv»|vrlY  rvf^sed. 

The  judgment  should  be  affirmed  with  coats. 
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J.  M.  Pabker,  J. — This  action  is  brought  to  recover  posses- 
sion of  two  thousand  one  hundred  and  forty-six  railroad  ties, 
which,  it  is  alleged,  the  defendant  wrongfully  detains  from  the 
plaintiff. 

The  question  in  the  case  arises  upon  an  exception  to  the  de- 
cision of  the  court  upon  the  trial,  denying  a  motion  for  a  non- 
suit ;  so  that  the  inquiry  here  is,  whether  there  is  any  eyidence 
in  the  case  upon  which  the  jury  were  authorized  to  find  a  ver- 
dict for  the  plaintiffs. 

The  plaintiffs  were  under  a  contract  with  Deckers  &  Worthly 
(who  were  contractors  to  build  defendants'  railroad  and  supply 
the  materials  therefor),  to  sell  and  deliver  them  seventeen  thou- 
sand ties,  such  as  should  bear  inspection  of  the  chief  engineer 
of  the  road.  They  did  haul  and  deposit  on  a  lot  call^  the 
Warren  lot,  near  a  brewery  and  adjacent  to  the  railroad,  more 
than  the  requisite  number,  and  on  October  17,  1853,  they  had 
ou  said  lot  (after  having  delivered  ten  thousand  six  hundred 
and  fifty)  nine  thousand  eight  hundred  and  eighty-two  ties,  out 
of  which,  according  to  a  computation  and  agreement  on  that 
day  made  between  the  plaintiffs.  Deckers  &  Worthly,  and  the 
secretary  of  the  company,  it  required  seven  thousand  three  hun- 
dred and  sixty-nine  to  make  up  the  full  number  of  seventeen 
thousand.  Of  this  required  number,  three  thousand  eight  hun- 
dred was  for  the  estimate  for  September,  1S53,  and  the  balance 
for  rejected  ties  and  deficiencies  for  the  estimates  of  previous 
months.  There  were,  therefore,  upon  the  lot  two  thousand  five 
hundred  and  thirteen,  over  and  above  enough  to  fulfill  the  con- 
tract between  the  plaintiffs  and  Deckers  &  Worthly,  provided 
they  would  all  pass  inspection.  On  the  day  above  mentioned 
the  secretary  of  the  company,  with  the  consent  of  Decker  & 
Worthly,  paid  the  plaintiffs  the  amount  to  which  the  three 
thousand  eight  hundred  would  come,  less  ten  per  cent,  for 
which  he  agreed  to  be  accountable,  and  the  plaintiffs  authorized 
the  company  to  take  the  seven  thousand  three  hundred  and 
sixty-nine,  which  it  appears  included  all  that  would  be  required 
to  complete  the  road. 

Between  that  day  and  February  22, 1854,  when  the  road  was 
opened,  the  company  proceeded  to  take  ties  from  time  to  time 
from  the  Warren  lot    On  August  8, 1854,  they  took  two  thou- 
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8uid  one  hondied  and  forty-six  ties  firom  that  lot,  some  aeTen- 
teen  bandied  of  which  vere  sold  to  the  Central  Bailrood  Corn- 
pan  j,  and  the  residue  piled  near  the  depot  and  used  for  repairs. 
These  the  plaintiffs  allege  were  over  and  above  the  aeren  thou- 
sand three  hundred  and  sixty-nine  which  defendants  were 
aathorixed  to  take^  and  whether  or  not  they  did  so  is  the  ques- 
tion of  fMci  in  this  case. 

There  is  no  direct  and  positiTe  eTidence  that  the  defendants 
took  more  than  the  seren  thousand  three  hundred  and  sixty- 
nine  to  which  they  were  entitled,  but  iti^ipears  that  after  the 
taking  of  the  two  thousand  one  hundred  and  forty-dx  in  ques- 
tion, only  a  few  hundred  were  left  scattered  about  on  the  lot 
So  that  the  surplus  two  thousand  five  hundred  and  thirteen 
were  mostly  taken  by  some  person  or  persons.  It  appears  that 
no  person  had  authority  from  plaintiffs  to  take  any  from  the 
lot  except  the  defendant,  nor  was  it  shown  that  any  other  per- 
son did  take  any ;  but  it  ajqieared  that  defendant  was  enga^ 
from  October  17, 18^,  to  February  22, 1S54»  in  taking  ties 
from  the  lot  for  the  road,  firom  time  to  tmie,  though  how  many 
it  so  took  does  not  appear. 

It  appeared  from  the  estimates  introduced  in  eridenoe  by  the 
defendant^  that  the  whole  number  required  for  the  road  was 
sixteen  thousand  eight  hundred  and  eighty-two. 

It  is  argued  by  the  phdntiflb'  counsel  that  the  jury  had  the 
right  to  conclude  that  the  defendant  had  used  up  the  seven 
thousand  three  hundred  and  sixty-nine,  which  would  make  up 
the  seventeen  thousand,  by  February  22, 1854^  and  therefore 
that  the  two  thousand  one  hundred  and  forty-dx  taken  in 
August  must  have  been  a  portion  of  the  two  thousand  five 
hundred  and  thirteen  surplus  which  it  had  no  lij^t  to  take, 
especially  as  but  about  the  difference  between  these  two  num- 
bers was  left  on  the  lot  after  the  tw>  thousand  one  hundred 
and  forty-six  were  taken ;  and  that  this  conclusion  is  strength- 
ened by  the  fact  that  the  two  thousand  one  hundred  and  forty- 
six  were  not  needed  nor  used  for  the  construction  of  the  road, 
and  hence  could  not  be  included  in  the  seven  th<msand  thre? 
hundred  and  sixty-nine  which  according  to  the  eatunaie  wera 
all  or  nearly  all  needed. 
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It  18  impossible  to  aaj,  in  the  absence  of  all  evidence,  as  to 
the  number  taken  by  the  company,  between  October,  1853,  and 
February,  1854,  that  there  was  no  foundation  for  such  conclu- 
sion. It  was  thcrcfora  a  case  for  the  jury,  and  the  nonsuit  was 
properly  denied. 

But  the  defendants  insist  that  the  evidence  shows  that  the 
tics  in  question  were  piled,  when  taken  by  defendant  as  com- 
plained of,  within  the  bounds  of  the  road,  and  therefore  were  in 
defendant's  actual  possession,^  from  which  the  presumption 
arises  that  the  title  was  in  the  defendant,  and  that  the  plaintiffs 
did  not  oTertum  this  inference  by  evidence. 

It  is  by  no  means  clear  that  the  ties  were  piled  within  the 
bounds  of  the  railroad ;  but  if  they  were  at  the  time  when  taken 
up  and  carried  to  or  near  the  depot,  it  is  shown  they  had,  by 
some  person  unknown  to  the  plaintiffs,  and  without  their  au- 
thority, been  removed  from  a  place  farther  back  on  Uie  lot  to  a 
place  near  the  track,  which  fact,  at  least,  tends  to  rebut  the 
presumption  of  title  arising  from  their  being  in  defendant's 
possession,  by  being  piled  within  the  bounds  of  the  road. 
Moreover  the  whole  case  proceeds  upon  the  assumption  on  both 
sides,  that  the  tics  in  question  are  a  portion  of  those  furnished 
by  plaintiffs  to  Deckers  &  Worthly,  and  that  unless  they  are  a 
part  of  the  seven  thousand  three  hundred  and  sixty-nine, 
which  plaintiffs  gave  the  defendant  liberty  to  take,  they  are 
plaintiffs'. 

It  is  said  again  by  the  appellants'  counsel  that  there  is  no 
evidence  that  the  ties  were  in  the  possession  of  defendant,  at 
the  commencement  of  this  action. 

It  is  shown  that  the  defendant  took  them  on  August  8, 1854, 
and  it  appears  from  the  reccord  that  the  suit  was  commenced 
on  August  9,  1854.  Now,  though  it  appears  that  the  larger 
portion  of  them  was  sold  to  the  Central  Bailroad  Company, 
it  is  not  shown  when,  and  it  will  not  be  presumed  that  this 
was  before  the  commencement  of  the  action. 

Without  considering  what  would  have  been  the  effect  of  such 
want  of  possession,  if  it  had  been  shown,  it  is  a  sufficient  answer 
to  the  objection  now  made  that  it  was  not  shown  upon  the  triaL 
Also  that  no  such  objection  was  taken  at  the  trial. 
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The  record  doea  not  present  any  sacli  error  as  calls  fora 
rcTersal  of  the  jcdgmeDt.    It  most  therefore  be  affirmed. 


All  the  jadges  coacurred  except  BooESB,  J^  aboent,  and 
POBTEB,  J.,  not  voting. 


Jadgment  affirmed,  viUi  costa 
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ABORTION. 

On  an  indictment  for  advising  a 
pregnant  woman  to  procare  a  mia- 
carnage,  it  is  not  material  tliat 
another  person  beside  tlie  prisoner 
has  had  connection  with  the 
woman.  CrichUm  v.  I%6  People, 
467. 

iNDicncEira',  2. 

ACXX)UNT. 

An  account  rendered  by  an  attorney 
to  his  client,  containing  his  charges 
for  professional  services,  if  re- 
tained without  objection,  becomes 
an  account  stated,  and  draws  inter- 
est from  the  time  when  it  was 
rendered.    Case  v.  Hatehkiae,  824. 

AssiovMi&NT,  5;  Eyidencb,  11; 
Will,?. 

ACQUITTAL. 

A  plea  of  an  alleged  acquittal,  had 
"on  the  ground  of  variance  be- 
tween the  indictment  and  the 
proof,  the  variance  being  that  the 
proof  failed  to  show"  certain  facts 
necessary  to  establish  the  offense 
alleged,  IS  not  sufficient,  under  the 
pro^sionsof  the  Revised  Statutes, 
as  a  bar  to  a  trial  and  conviction 
upon  a  subsequent  indictment  for 
the  same  offence.  Canter  v.  People, 
a05. 

ACTION. 

1.  An  action  for  wrongfully  detain- 
ing personal  property  will  lie,  al- 
though defendant  has  wrongfully 
partM  with  possession.  Dunham 
V.  IVoy  Union  R.  R,  Co.,  665. 

2.  One  wno,  after  paying  to  his  cred- 
itors a  note  held  by  them,  on  their 


promise  to  surrender  the  note,  is 
sued  by  a  third  person  on  the  note, 
should  call  upon  the  original 
creditors  to  defend  the  action.  If 
he  fails  to  do  so,  and  judgment 
goes  against  him,  by  his  own 
neglect  to  successfully  defend  the 
action,  he  is  not  entitled  to  recover 
from  the  original  creditors  the 
amount  paid  in  satisfaction  of  the 
judgment  Barmon  v.  LUhauer, 
99. 

3.  His  calling  one  of  the  original 
creditors  to  testify  as  a  witness  in 
the  action  against  him,  is  not 
equivalent  to  giving  them  the 
necessary  opportunity  to  defend  it. 
lb, 

BiLLB,  NOTBB,  &C.;  CONTRACTS ;  COR- 

f0rati0n8;    evidence,  24,  28; 
Deceit  ;  Fraud,  1 ;   Gaming  ; 
HioHWATB  ;    Husband  and 
Wife  ;  Negligence  ;  Of- 
ficer;  Party    WalIj; 
Pledge  ;      Railroad 
Companies,  2-9;  Sales; 
Sheriffs  ;  Trade- 
marks; Under- 
taking; Vend- 
or AND  Pur- 
chaser. 

ADVERSE  POSSESSION. 

A  possession  of  lands  acquired  and 
held  under  a  parol  license,  is  not 
adverse  to  that  of  the  licensor; 
and  an  uninterrupted  use  for 
twenty  years  of  the  rights  granted 
by  the  license,  will  not  prevent 
the  licensor  from  revoking  the 
license.    Babcock  v.  Utter,  27. 

ALIEN. 

DOWKR. 


AinSMDMBN'T. 

DUTBICr  COUBT,  3. 

APPEAL. 

I.  Where  •  jadg'tuent  of  e^t-ofT 
wLicli  roBtnlua  defi^nilsiila  frum 
eoforcinir  their  deman  I,  jh  ^ranti^ 
oo  condiiliin  thu  pl&ltitilT  alioiiltl 
(livB  a  BtipulatioD ;  and.  on  liia 
failuru  to  piit(orm  tlit;  cuDiiitlon. 
dflfHDdanU  obtain  a  dismlBsal  of| 
xhv  complaint,  a  anlMcqufnt  order 
npening  the  judgmem.  and  ;(raiii- 
iug  plaintiffanewopportunit/ 111 
perfoim  the  cooditinn,  does  noi 
■ITect  a  Bubatantial  right,  bat  1b 
dlHcretionary ;  and  tn  appeal  ti 
the  court  of  appe«lB  does  not  lii 
therefrom.     Butler  v,  /^fe,  iTi. 

2.  An  order  (or  judgment,  which  re 
quires  a  reference  end  a  rupor 
lieforu  a  final  detarmiuation  of  thi 
cause,  is  not  the  subject  o(  ar 
appeal  to  the  court  of  appeals 
Clarke  v.  B'rookt,  355. 

S.  An  order  granting  or  refusinfr  i 
new  trial  is  appeasable  to  thi 
court  of  appeals ;  but  thia  rali 
does  nut  apply  to  the  case  of  i 
trial  of  apecial  issues.,  which  ma^ 
or  may  not  embrace  the 


thea 


lb. 


4.  The  award  of  indi  issueR  is  b 
nuitl«i  of  practice  restlns  ia  th( 
discreUoQ  of  the  court.    lb. 

H.  Two  succeoHTe  appeals  in  the 
same  cause  shonld  not  be  en 
courafced.  and  a  second  appeal, 
aftpr  diamiFHil  of  tLe  Ural,  with 
coats,  will  be  stayed  till  the  coats 
of  the  first  are  paid.  Drener  v. 
Brooks,  S-U. 

6.  Thecourt  will  not  reversoajudg- 
meut  on  appeal  aa  an  iibjeclion  to 
an  Item  of  the  recovery,  on  a 
K round  which  was  not  taken 
below.  AUantie  Dr^  Dock  Co. 
CUy  of  Brooklya,  HL 

7.  Id  an  action  of  an  equitable 
nature, — e.g.,  by  one  member  of  a 
partnership  to  enforoe,  against  the 
other  membem,  or  the  estate  of  a 
deceased  membiir,  claJma  growing 

our  of  the  partnentiip  buainese 

a  referee's  finding  of  the  fncLs'  ia 
held  ooQcIaslTe.lf  there  is  &nv 
evidence  to  siutaln  it.  The  &pp«l. 
late  court  will  not  inqoire  iaio  the 


\.  In  aacb  a  case  tbe  award  of  ecsti 
ig  in  the  discretion  of  the  i^sree, 
and  tiie  appellate  court  will  not 
control  that  dJKretioD,  except,  pe^ 
tups,  iji  caae  of  1^  palpable  abuse. 
lb. 

.  Where  the  pIuDtitT  in  such  aa 
action  made  two  claims,  and  re- 
oorersd  the  smaller  one  only,  and 
the  referee  allowed  him  bis  costs 
and  one-third  of  his  disbursements, 
and  charged  him  with  the  costs 
of  a  successful  defendant, — EtH, 
that  the  conrt  of  appeals  would 
not  interfere  with  UuaadjasUneDt. 

10.  This  conrt  will  not,  on  apposl 
from  the  judgment  of  a  i«feree  or 
the  court  at  a  ii>ecial  term,  con- 
sider whrt  are  the  proper  eoa- 
clusions  of  fact  to  be  drawn  from 
the  testimony.  The  decision  of 
the  general  term  of  the  court 
below  ia  eoncloeiTe  <m  that  point, 
except  where  it  ia  oerUfled  that 
the  judgment  wasreTened  by  lbs 

Sneral  term  on  a  quMtion  of  bet. 
intM  T.  Orient  Mut.  Int.  Ot, 
357. 
It.  Tha  qneations,  whether  a  patol 
Bgreament  for  insoianee  waa  suB- 
dently  definite  and  certain  to  raa- 
tain  a  judgment  for  its  enforte- 
menl ;  and  whether  a  contract  bf 
an  agent  was  not  void  far  exeea 
of  aaIbority,r-f«l'i.  aoaelnaions  of 
tact,  which;  nndar  this  mte,  coold 
not  be  reviewed.  It. 
13.  Inaeredhor'aaettoa,— J9«Iil,that^ 
the  court  of  appeal*  mlsht  «^" 

thequsr .--— ^— v 

the  def 


them  by  the  referee^thoogh  they 
werefoandiapureaanoeofanotdar 
or  judgment  made  on  the  trial  of 
the  iMues,  which  bad  not  been  ap- 
pealed from.  CoOurM  t.  Jferim, 
378. 

13.  The  rule  that  this  ooort  will  not 
reverse  on  aaeathnu  of  fact, — rti- 
tetatad.    (7*(tmA«rK»T  J^riar,  888. 

.4.  The  court  of  appeals  may  reversa 
a  judgment  upon  tha  lepottot  a 
referee.  If  it  aj^Mar  from  the  «Ma 
that  whUe  senna  facta  wen  ax- 
piessly  foond,  certain  other  facia 
which  are  ciiinHal  to  ■oatalB  (ha 
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jiidj^rment  were  intentionally  not 
found :  for  in  sucli  a  cade  it  is 
reuKoiiably  clear  that  a  rule  of  law 
liait  been  violated  in  rendering  the 
judgment,    (k^mitoek  v.  A7nes,4il. 

Case  ;  Exception,  2 ;  Hiohwat,  8 ; 
New  York  (City  of),  2 ; 

KSFOBMATION,  2. 

APPLICATION  OP  PAYMENT. 
Payment. 

APPURTENANCES. 

MORTQAOE,  5. 

ASSESSMENTS. 
Municipal  Corporation,  2, 8. 

ASSIGNMENT. 

1.  It  seemi,  that  the  assignment  of 
the  principal  debt  carries  with  it 
the  necessary  collaterals,  and,  if 
part  of  the  principal  debt  is  as 
si^rned,  the  assignee  is  entitled  to 
a  pro  rata  interest  in  the  collater- 
als as  incident,  whether  mentioned 
in  the  assiernment  or  not.  Dora- 
heimer  v.  NicKoU,  519. 

2.  The  assignee  of  a  chose  in  action, 
not  negotiable,  takes  subject  to  all 
existintf  equities.  Blydenburgh  v. 
Thayer,  156. 

8.  Assignees  of  real  property  for  the 
l)enent  of  creditors  are  entitled  to 
full  indemnity  against  their  ex- 
penditures. Even  though  the 
assignment  is  set  aside  aa  void, 
and  their  claim  to  have  purchased 
the  property  for  their  own  benefit 
is  also  declared  void,  they  should 
be  protected  on  the  accounting  in 
so  far  as  they  acted  intentionally 
for  the  benefit  of  the  trust,  in  good 
faith,  and  without  negligence. 
Colburn  v.  Morton,  878. 

4.  Payments  for  talking  charge  of 
and  preserving  the  trust  property, 
such  as  for  harvesting  and  saving 
^rain  crops,  and  for  the  discharge 
of  lienn,  are  within  this  rule.    lb. 

5.  If,  upon  the  accounting,  they  in 
Bist  on  the  claim  that  thev  pur 
chased  the  property  in  their  own 
ri^rht,  tlM»y  may  bo  charged  with 
the  difference  between  the  amount 
paid  by  them  on  the  purchase  of  the 
property,  and  its  actual  value.  lb. 


Certiorari,  2 ;  Fraud,  10 ;  Insvr 

ANCE,  4 ;  Merger,  1 ;  Pledge,  1 ; 

Reformation,  1  ;   SetOfp  ; 

Trusts  and  Trustees,  8. 

ATTACHMENT. 

Levy,  8 ;  Limitations,  2 ;  Supple- 
mentary Proceedings,  2 ; 
Undertaking,  1. 

ATTORNEY  AND  CLIENT. 

Account;   Evidence,  22;   Execu- 
tion, 1. 

AUTREFOIS  ACQUIT. 

To  sustain  the  plea  of  atUrefois 
acquit  as  a  defense  for  an  indict- 
ment, it  must  appear  that  the 
party  was  "  put  in  jeopardy "  by 
the  former  trial.  Canter  v.  People, 
805. 

BANKING. 

A  bank  receiving  negotiable  paper 
from  another  banli  for  collection, 
obtains  no  better  title  thereto  or 
to  its  proceeds,  than  the  remitting 
bantc  had,  anless  the  collecting 
bank  becomes  a  purchaser  for 
value,  without  notice  of  any  defect 
of  title.  Oommereial  Bank  of 
Clyde  V.  Marine  Bank,  405. 

BILLS.  NOTES  AND  CHECKS. 

1.  The  rule  that  where  a  promissory 
note  is  indorsed  and  delivered 
before  it  falls  dae,  in  payment  at 
maturity  of  a  note  held  by  the 
transferee,  which  latter  note  is 
delivered  up,  the  transaction  con- 
stitutes the  transferee  a  holder  for 
value, — applies  equally,  whether 
the  note  surrendered  is  not  due  or 
overdue.    Day  v.  Saundere,  405. 

2.  One  who  indorses,  for  accommo- 
dation, a  paper  drawn  payable  at 
the  bank,  with  the  intent  that  it 
slinll  bo  there  discounted,  but 
without  any  restriction  as  to  the 
application  of  the  proceeds,  is  not 
exonerated  from  liability  on  his 
indorsement  by  the  fact  that  the 
makers,  failing  to  obtain  such  dis- 
count, transferred  the  note  to  their 
creditors  in  payment  of  precedent 
debts.    JDuelv,  Sfyence.  550. 
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8.  PUIntilF  IndDced  ft  third  p«non  to 
lend  Ilia  ladnrMmeot  to  dsfend 
anta,  and  obtain  s  dlseoont  of  the 
paper  al  bank  ;  but  after  the  fall- 

o(    the   defeodanta.   plaintiff      pTodoM,  doea  ant,  by  implicMimi. 

__j    — 1_    __    .!._   and  intheabeence  of  anyaufflcieM 

euatoia,  ({Its  to  the  agent  tlu 
power  to  borrow,  upon  tbft  credit 
of  the  princip*),  the  monejrwith 
which  to  make  the  pardiaaa. 
Bank  of  tht  Slate  of  IitOiana  t. 
Btiabtt,9i. 
3.  Whetlier  it  Impliea  power  to  diaw 
on  the  prlncijul  In  tavor  of  tht 
■ellnr.— QiMry  r  lb. 
A  broker,  emplojed  to  Mil,  be- 
come! entitled  to  hi*  eamminiiMi 
when  he  ha«  found  a  purchaaar 
able  and  willing  to  pnrduee  at 
the  price  and  terms  for  which  the 
broker  was  aathorisnl  to  nefro- 
tiate,  notwithatanding  his  prin- 
cipal afterward  refuaea  to  carry 
"  the  bargain.    " 


of  the  bank 
'  and  that,  In  hia  action  againit  the 
defendanta,  eTidence  of  his  knowl- 
edge of  an  origtaal  want  of  coa- 
eidaration  waa  not  admiauble. 
Bentdiet  t.  Be  Oraet,  183. 

4.  Notice  of  protMt  of  negotiable 
paper,  to  charge  a  corporation  in 
whose  name  It  ie  indonuid,  ia  prop- 
erlj  aerved  on  the  general  agent 
o(  the  corporation.  Bank  of 
A'iburn  V.  Putnam,  HO. 

6-  Although  it  be  phown  to  have 
been  the  uuge  of  the  partiea  to 
receive  and  collect  dratta  an  J 
notea.and  credit,  each  to  the  other, 
the  pruceeda  when  collected,  and 
make  aettlt^mente  from  time  to 
time,  the  mere  fact  tliat  the  col- 
lecting bank  delayed  dran-iiif;  Ihi' 
smoaat  due  it  from  the  reiiiiuiiig- 
bank,  by  reaaon  of  its  liavini^ 
possession  of  the  draft  for  col- 
lection,  does  not  entilki  lliu  ceil 
lecting  bank  to  hold  tijn  Urufl  na 
against  the  trne  ovrniT.  '  'nm- 
mtrtial  Bank  of  Cltnle  v.  ifnri-u 

Bank.  ma. 

ACTIOM.  2;  COBPORiTION-. 

BILL  OF  LADING. 


BILL  OF  SALE. 

i,  general  htll  of  sale,  purportmg  i 
tramferthe  aaairnor'a  iuii-ri-ai  i 
all  the  aaaeta  helon^iog  to  h 
partaerahip,  saffleea  to  pnss  a 
Item  ot  aaaeta.  the  {xinteace  ( 
which  was  unknown  by  tin-  pa 
tiea.  C'nint  v.  Union  Blink,  Wi, 
EVIDKHCX,  e. 


4  It 


><.108- 


BOSD. 


BODNDABT. 
JcBUDimoir. 


aeceaaar;  tbat  the  partiea 
to  a  contract  for  the  sale  of  land, 
ahould  sign  a  written  agreemeDl, 
before  the  broker  ia  entitled  to  hii 

I.  AltlioDgh,  under  a  general  em- 
ployment to  eell  real  eatate,  a  bro- 
ker is  entitled  to  be  protected 
against  untaimeaa  or  frand,  and 
the  owner  cannot  avail  himaelf  of 
the  broker's  services  in  finding  a 
pnrchaaer,  and  then,  b^  taking  the 
negotiations  into  his  own  handi, 
and  reducing  the  price,  eff^  a 
aale  to  the  aame  ourehaaer  and  re- 
fuse to  paj  oominiMioas ;— jet.  if 
the  broker  areept  an  emplojment 
that  makes  his  righta  to  commiS' 
sions  depend  on  procorlng  a  par- 
chaser  on  speciSed  terms,  he  can- 
not recover  if  he  doea  not  pertorat 
that  service,  nnlesa  the  employer 
interfered  and  prevented  perConi' 
ance.    Briggi  v.  Botee,  lOt. 

.  The  mere  fact  that  a  broker  Inter 
vened  between  the  partiea  to  a 
negotiation  which  waa  orlgtnallf 
commenced,  and  flnallj  ooiiaan- 
mated,  without  his  ageticj,  and, 
bf  hia  conversation  with  third 
persons,  contributed  to  ita  con- 
anmoiBtion.  doea  not  entitle  hin 
to  oommlsaions  when  a  sale  at  the 
price  Hied  as  the  cooditkm  of  hi* 
emplnjnient  waa  not  edscted.  and 
be  wai  iiot  pravamed  hj  ktrt  «ai- 
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ployer  from  effecting  a  sale  at  that 
price.    lb. 

BROOKLYN. 

A  pier  witlun  the  Atlantic  basin,  in 
the  city  of  Brooklyn,  is  within 
the  city  of  Brooklyn,  although  it 
be  built  on  piles  throupfh  which 
the  tido  e1)h8  and  flows,  and  at  a 
place  not  within  the  orii^inal  low 
water  mark.  Atlantic  Dry  Diwk 
Co.  V.  CUy  of  Brooklt/n,  34. 

JUKISDICTION. 

BUILDING  ASSOCIATIONS. 

Building:  a.^ociations  formed  under 
the  act  <>1"  1851  have  implied  power 
to  resf^rve  interest  upon  loans 
ma^le  by  them.  UUi/  Building  ct 
Laarh  Co.  v.  Fatty,  o47. 

CARRIEIl. 

Railuoad  Company,  8. 

CASE. 

Where  the  ca.so  contains  no  finding 
of  facts,  an  appeal  to  tlie  court  of 
appitnls  is  not  entitled  to  be  he^ird. 
CUy  Building  tfi  Loan  Co.  v.  Fatty, 
347. 

Appeal. 

CAUSE  OF  ACTION. 

Action, and  Titles  there  referred  to. 

CERTIORARI 


1.  The  ])en<lfncy  of  a  certiorari  to 
review  the  decision  of  referees 
upon  an  ap|>eal  in  highway  pro- 
ceedings, d(M«s  not  suspend  the 
right  of  the  referees  to  enforce 
payment  of  their  fees.  Collecting; 
the  fees  is  not  executing  the  order. 
DisoAipay  v.  Winant,  oOS. 

2.  The  referees'  claim  for  fees  is  as- 
signable,    lb. 

CHATTEL  MORTOAOE. 

One  who  gives  a  cliattel  mortgage, 
specifying  no  time  of  payment,  to' 
secure  a  debt  overdue,  has  there- 
after no  leviable  interest  iu  the 
mortgaged  chattels.  The  mor^ 
gagee  becomes  the  absolute  owner, 

37 


and  the  interest  of  the  mortgagor 
is  merely  the  right  to  pay  off  the 
mortgage  debt,  and  his  posession 
is  that  of  a  bailee.  Baltea  v.  Rippt 
78. 

COLLATERAL  SECURITY. 

AsSIONXfENT,  1. 

COMMISSIONS. 

Broker,  3,  5 ;  Trusts  and  Trust- 
ees, 4. 

COMPLAINT. 

Pleading. 

COMPROMISE. 

Where  a  compromise  was  made  be- 
tween A..  B.  and  C,  parties  to  an 
action,  by  which  A.  a^jreed  to  re- 
lease his  right  to  certain  securities, 
as  against  B.,  but  reserved  his 
claims  against  all  other  ]>ersons, — 
IleUl,  that  in  a  subseiiuent  action 
by  A.  against  C.  to  enforce  a  lien 
on  such  securities,  it  was  com- 
])etent  to  prove  that  at  the  time 
of  tlie  compromise,  it  had  been 
verballv  aijreed  betwi*en  A.  and  C. 
that  A.  should  retain  hin  legal 
claim  to  the  securities,  or  the  pro- 
ceeds thereof,  so  far  as  they 
should  C4>ine  into  the  hands  of  C, 
as  showing  that  C.  had  notic^^  of 
the  terms  of  the  compromise. 
Dornheinicr  v.  NichjU,  511). 

CONFESSION  OF  JUIXIMENT 


1.  In  a  confession  of  judgment,  un- 
der section  '6ii^i  of  the  Code  of 
Procedure,  the  facts  e.-«seutial  to 
be  stated  are  the  general  facts  out 
of  which  the  del)t  arose,  enough 
to  identify  the  transacMiou  and  en- 
able inquiries  to  be  mad<!.  Acker 
V.  Arkrr,  1. 

2.  Where  a  pn>missory  note  is  statetl, 
it  is  sutticitMit  to  stute  the  eoa- 
sideration  by  giving  the  nature  of 
the  dealings  out  of  which  it  arose, 
without  giving  all  the  partimlars. 
such  a;^  the  amount  and  time  of 
loans  or  payments  to  the  debtor's 
use,  an«l  the  persou  to  whom  such 
payments  were  made.     lb. 

3.  Iu  a  confession  of  judgment  it  is 
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«'(m!i'v   •"nri.i"*'   «•{  -^an'  '"I   ifinjil** 
«'\.' -iMiiM  ,'•   ii:ty  'liiliar-    i.\  v.i.Uf, 
p  ai'it.tl'     ..•  I  {II- 'mI    a     iii'-ni'iiMii 

•  luiri.  -urii  •  1  I'v  ii.-;»'M'laiit.  .•"•faiiMir 
ilia*  •  I  ii.ivf  till-  •)  ly  *..iM  ■'  <|.'.<ii: 
liat"  1  '.•■»»  I-',  witli):iT  .^latiu:^  tn 
wli«»iii.  a'hi  '••nit.rmiii:;  ah>  lli»' 
M.ii«"ii«'!it  *'  f"«»r  \vir'«*!i  I  pr-'Miisi'  !■> 
I»a\  >.u.l    \lnaiu  /•'/'/.  }«|t'}«-n.iaul  j. 

till'  .<iiiii  of."  \i'.     .\  iiM-iiiiiraii  imii; 
pr«'«M»*""ly   similar.    i'\«-i'|ir    that    if' 
was  .sijru'- 1  l»y  pi  liimtrs  a-sii^ii'M". 
tli«'    all«':»"'«l    i»iiyiT,    aii'l    Mam>'>i 
Aliraru   /••/'/•/•.a*'  tin"   pay«M'.  w.-i-* 
nis'i  proihi"!''!.      //./'/.  iliai   tiu'.sf 
fiiil     not    i-oii^tituic     a    .siilHriiMi! 
iiifMii')i',ui<liiiii    williiii   t.h»*  siatutf 
of  fraii.l.^.   i'iiU'i.ts  V.  /''//'V.  "-".M. 
4.  All  a.rnM'iii«Mil.  by  an  a-<i;rno:- of 
11  !iii»rti^a«r«'.  with  hir^ussiiriu'f.  that 
on    foroi'losiiri*   <»f   ji    prior   iiuirt 
|ra^r^^  fovoriiii;  tho  sniii»'  ami  otlir»r: 
preiui'*i's.  th(»  diMrriH*  shall  roiitiiin| 
a  provision  that  till*  oth«T  pnMuiHosi 
be  Hohi  first,  and  th«'ir  proroiuisj 
be  aiipliud  to  the  prior  mortgage/ 
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■  ■         ■  w 

"^  l'..i!i'.M'  i'  '.'."  '••  »!j  •  •  -r  ■  ...r  .1 
r-  .1--  j'u'.'i'  ::'•::  :  .  •-•_  .j-  'ii. 
t  •:••  ^a'.j  I  >:  '::•  >:.;•  ;    r-  [  iA:u- 

<•  .uriM.--:  I.!,  :.,.■  _:••-.  ;.|.:.  :  ;::i.ii. 
w;i-,'i  ih  i.i'«- 1  ii;:i'  ••••.•.•.•.-  w-% 
it.  '.\\  i-*    il.i  -  »    .*    ••:.  •  -     ;;.   .1    x\,,» 

<1".-. ..V'Tv  i>r'  t':.'  rM  .  i.     ii'-.',  V. 
liKoKLK*  4:    K.r:«F.N.  K.  ."i .    Pvkty 
c  II  v-rji.  •..* .  \\  \i\  Ku. 
CONTHAi  n)KS. 

llOAi)   r.iMiVVNlL!!.  2. 

CoKl'nllATloNS. 

A  corporal  ion  rann  •'  eva-.l*'  liability 
on  ni'jfo;iai»l»^  p:i.)i'r  iu-lorsf..";  with 
llu'ir  natii*'  l»y  rli«'ir  aifTit.  for  tlie 
nccoinnioiiaiion  of  a  thiri  person, 
on  th«'  trr«>'iiid  that  tin*  a*r^Mit  ba-i 
no  auThoriry  so  ti>  iinior.-t»  ir.  if  it 
appirar  thai  lUi»  Ai^ent  had  m»- 
qut'iitly  h-t'ofM  in  ior«4t.*"i  tbfir  pa- 
pr*r  and  ]>ro<'nri'd  ii  t«»  b»*  dia 
roumi'd  by  th«  fdaintitr.  and  x^- 
ct^ived  thf^  avails,  and  that  th«» 
cor  [Miration  had  recognized  the 
validity  of  such  previous  trand- 
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aetioni.    Bank  of  Auburn  v.  Put- 
nom,  80. 

Demand. 

COSTS. 

Appeal,  8. 

DAMAGES. 

Contract,  6.  7 ;  Death. 

DEATH. 

In  an  action  under  the  statute,  3  L. 
1847,  p.  575,  c.  450,  for  nepjli^ence 
caut$ing  death,  the  nesct  of  kin  are 
not  limited  to  nominal  damageB, 
although  there  be  no  poHitive  evi- 
dence of  actual  pecuniary  Iohb. 
Dickens  v.  N.  Y,  Central  It  Ji. 
Co..  504. 

DEBTOR  AND  CUKDITOU. 

Com  pro  m  i  be  ;   J  udo  m  ent,  3 ; 

Pledge  ;  Pkihoneus,  2  ; 

Kkceiver. 

DECEIT. 

In  an  action  for  deceit  in  the  rale  of 
a  niortgnge,  under  an  allegation 
in  tlie  complaint  thut  the  mort- 
gage was  reprenentcd  to  1>e  a  g4N)d 
and  valid  security,  pn>of  of  a  rep- 
rc»entatif»u  ihat  the  mortgage  wan 
bona  Me  and  well  pecured,  and 
that  the  mortga^for  had  clear  title, 
is  admipBible,  in  the  absence  ol' 
anything  to  ahow  that  defendant 
was  misled  to  hia  prejudice  by  va- 
riance. Craig  v.  Ward,  454. 
Fraud. 

DEED. 

1.  A  deed  depcrilxni  the  prpmisea 
conveveii  us  bounded  bv  n  line  be- 
ginning  at  a  point  "  on  the  Imnk  " 
ol*  a  stream,  the  nee  going  by 
courf<e!4  and  distuncea  around  tlu^ 
tract  '*  lo  the  paid  Ptroiim  and 
down  the  si  ream  as  it  winds  and 
turns,  to  the  place  of  iH'ginning." 
— Heid,  that  tlie  words  "  to  the  said 
Plream'  miipt  be  conhtrued  to  mean 
to  the  bank  ol'  the  stream  and  not 
t«>  the  center,  liabcock  v.  Cltir, 
27. 

2.  It  seems,  that  a  statement  in  u  re- 


corded deed,  that  it  is  made  enb- 
ject  to  a  mortgage  held  by  a  thiiti 
person,  is  constructive  notice  to 
all  claiming  under  such  deed,  of 
the  rights  of  the  holder  of  the 
mortgage.  Campbell  v.  Vedder, 
295. 
Recording  Deeds;  Vendor  and 
purciiaber,  1. 

DEMAND. 

In  an  action  against  a  railroad  com- 
pany for  taking  and  converting 
ties,  a  demand  at  the  ollice  of  the 
company,  on  the  director  under 
whose  instructions  the  defendant's 
superintendent  took  the  property, 
is  Hutficieut.  Dunham  v.  Trvy 
Union  It  It  Co.,  606. 

DEMURRAGE. 

Railroad  Company,  8. 

DISTRICT  COURT. 

1.  Under  L.  1857,  c.  344.  i^  50,— pro- 
viding  thut  when  judgment  in  a 
district  court  of  the  city  of  New 
York  "  is  rendered  in  a  case  where 
the  defendant  is  sulyect  to  arrest 
and  imprisonment  therein.it  must 
be  sr)  stated  in  tlie  judgment  and 
enteral  in  the  docket," — the  jus- 
tici*  must  adjudge  that  it  is  a  case 
in  which  the  party  is  subject  to 
arrest,  and  the  right  t(»  arn'st 
must  be  stated  in  ihe  judgment. 
The  duty  is  judicial  in  its  nature, 
and  the  statute  is  imperative,  not 
directory.  Carpi  ntiir  v.  WiUtt, 
312. 

2.  llen<!e,  if  the  right  to  arrest  l>e 
not  passed  u})on  by  the  justice,  he 
CAunot  cm  another  day  order  exe- 
cution to  issue  against  the  person  ; 
and  an  execution  issued  on  such 
an  onier  is  void,  and  affords  no 
prot<*ction  to  the  othcer.     lb. 

;J.  The  judges  of  district  courts  have 
no  power  to  amend  their  judg- 
ments in  anything  requiring  the 
exercise  of  discretion.  Having 
rendert^d  judgment,  they  are  from 
iliat  time  mere  ministerial  oUicers. 
lb. 

1X)\VER. 

An    alien  widow  of  a  naturalized 
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ciiiz^u  of   the   Tnited   Stat*-?,  ai-  k    A    wriuf-n    contract    cannot    be 
tbouirh  A\e  n<»ver  iv>id»=*d  wiiliiu      varir>i   by  proof  t.f  a  Iki^t  frnm 
tLi*  I'nitiil  5*taU'*  duriiitr  *li»^  life-      or.i*  par*v  ir»  tIi,.  oihtr.  of  a  ]  rior 
tin. I-  <'f  h»T  liu»il>:iiitl.  i<  fiiiiTif'ii  to      liaii*.     f'**:'n*  v   '" /<./;.» r., /■*.  4:il' 
dn\vt-r  in  his  ri-ttl  t-staie.     D'.irU'U  0.  Tlu*  tflt-^i  i»f  a   Mil  «»f  «al"  Trarj* 

ft-rriiJ:!  all  \\\*-  iuti  rc.-t  cf  ihr  aii- 
piu'ii«»r  ill  par!i:rr>l»'i'  pn-j-rry. 
\vit!i"iui  aLViliiii^    in   i:>  ii-rc:?  to 


Ei^riTABLE  CONVERSION. 

Will,  5. 

I 
ESCAPE. 

A\nu'nov<^r  tho  i»r«»0fss>  hv  which  one 
is  :irr«!i:t-l  i*  vi»iti.  n«»  arti.iu  li«s 
f«>r  !i>  r'>t''apf.  f«'r  tiii-  oreiiitor  has 
n«»  K;^t  irrt'nir.cl  i«f  omiplaint  that 
thf  pt■^^oll  I'i  h.s  di'"liT«^r  is  »••! 
h'i'..:«  li  in  rusi'Kix  h\  it.  f.\i'']'t  .'i*Ui' 
V.  liVatf.  ol-2. 

ESTOPPEL. 

ExEcuTH»N.  o ;  License,  2 ; 

Pl.EIH.E,  "2. 

EVhTlON. 

VkN1X'>R    and    PriKUASER,  1. 

EVIDENi'E. 
1.    Arpumenis   inun    inri^nvt»ni*^nco 


o 


indicate  an  inteni  t«>  tian^f^r  oiJT 
siioii  assft-i  a?  niay  in-  i  r.*iiiu-rii'.«-i 
in  an  invi'nti»ry.  laM.*..:  W  varied 
by  thr-  n.ero  o!".ii>.-'.<in  **i  an  iit-m 
fn»ni  ihr  iuvi-niiry.  nor  hy  rs 
trinsir  fvid»-n«*»*  «»f  th**  ini».n»:«"'n  "f 
the  pariie?. — :iure  i-t-ini:  r.'.«  tiU'-s- 
tion  «»f  fraud  «»r  uiistake.    (.'r'fth  v. 

7.  Evidence  of  a  pand  airrefnu-Lt 
that  a  ehattel  monpi;."^  >hnuM  i  •■: 
U*   imniediatelv    iiavaidf.   is   ii"t 

■  I        « 

adini>J*ible  to  vaiy  iis  etfect.  li'tl 
t*Ji  V.  lii}'p.  7S. 
S.  It  ^f'iuM,  I  hut  when  it  appears  that 
a  paper  ini]uired  f««r  is  in  tl:r» 
lH»s.">t»ssi«»n  of  a  jHTSon  who  is  om 
of  the  State  at  the  time  of  trial. 
secondarv  evident'  niav  Iw  oflt-r-xi 

•  ■ 

of  its  contents :  alth«ui;rh  no  scan  h 
h.ij»  itt-en  made  for  it  in  \\iv  >ilw 
Suih  priwif  rolievi's  the  pany  fr-m 
provini:  that  diliiient  tearoh  has 
b«'eu  made.      Jirtr'nn.t.i   v.   Tuiht', 

are   iiiiiihd    to   ju^t    wi-ijrht    in  y    In  an  action  for  injurie:«  to  pln:r. 

titf's   ]>n'mises,   a    jdmtojrraph  ^'f 
the  j>reniise8.  taken   at    Th*-  linie 
iliev    Were    in    the    o»i;d::inii    ia 
whidi   they  were  put    by  deiVnd 
ant,  is  uilm.ssibie.     ( \tzztu»  v.  Hii} 
l/iim,  4ol 


es:;'.lii>hii.i:  rubs  ..f  evidentv. 
;»V,.  .-,;•  v  /;-.-,.-;*. -214. 
In  a  haf>band's  ::i-. iiai  to  rectivrr 
dan.aiT*-.'  frum  defendant,  for  as- 
sisiiiii:  liis  wife  in  Ii-ave  him  at 
her  n quest,  upon  her  conipiaint 
of  iiI-us:i:ro.  tin"  burden  ot  ]ir«*«»f  is  10.  The  admission  by  a  party  that 


upi»n  plainiilf  to  pn)vf  an  unlaw- 
fu!  ni'»:ivi'  i-r  ^bsi»;n  »'n  defend- 
ant's part.  />.//'/jf "  v.  AlUti,  111. 
3.  It  is  c<»'r.i^':ei:t  to  ask  a  pis-titter. 
(  xamiiit-ii  as  a  wiiness.  in  an  action 
for  the  j»ricet»f  ^as  mr /»■/•*, a lU-ired 
to  have  U-en  furnishiHl  to  tuitill  a- 


an  account  examiiieii  l«y  liim  was 
ci>rn'ct.  is  admissible  in  eviib-n'.-t* 
apiinst  him.  altliou^h  niaiit-  diir- 
ill;:  a  ne&r«>tiation  for  ^elTiem••nt. 
and  C'Mipled  with  an  oiier  toali»w 
the  acci>unt  on  h  <>oudition.  B'lrt 
Ut(  V.  Tari'^iX,  120. 


oiin tract  for  ;ras  ^rfr^^/v;*.  whether' U.  After  th»'  corre«nness  of  the 
iras  meters  are  usually  cla^silied'  items  of  an  account  has  been 
iiji  ;:n>  fixtures.  DjiCUitv.  :>prti*/iit\  pnivetl.  tlie  account,  and  entries 
5'"Mi.  auil  voucliers  c<»nc»Tninjr  the  item«i. 

Parol  evidence  cannot  Iv  reciMVfd      are  admissible.     Jh 
to  shi'W   That    by   such  a    VTeneia]  1*2.  One  wI:om»  admis'-iiMi  is  addue«d 
term    as    *  nephews."  the  testatnr      in    evidence    nirainst    him.   iin**  a 
meant      to     include     illegitimate      ri^lit  to  liave  all  he  said  ufMiu  the 


nephews,  unbss  it  appears  that 
there  were  no  leiritimate  nephews, 
in  which  case  the  ambiiruitv  would 
U'  explainable  by  parol  evidence. 
Brotcir  v.  Bi.'iCin',  214. 


subject  at  the  time  taken  toirether 
and.  although  the    jury   are   not 
necessarily   )x)und   to  give   eipinl 
credit  to  ull  parts  of  an  ad  million, 
it  is  not  proper  to  iutruct  them. 
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in  effect,  that  they  may  arbitrarily 
believe  the  fact  admitted,  and  die- 
believe  tlie  reason^  for  it.  Barnes 
V.  A/hn.Ul. 
13.  In  nn  notion  n^inst  the  indorser 
of  a  promisHory  note,  wli^re  the 
di'ffnse  was  that  the  cirruni»tanc».*s 
under  which  the  plnintiflfs  obtained 
the  note  amounted  to  a  payment 
of  it.  bv  them,  for  the  benefit  of 


misflible  as  part  of  his  conversa- 
tions with  plaintiff,  relied  on  to 
eHtabliBh  the  promise  of  marriage. 
JinttoH  V.  McCauhy,  282. 
19.  Untier  a  general  denial,  in  stich 
an  action,  evi^lcuce  that  plaintiff 
drank  intoxicating  liqnors  to  ex- 
CM.'.«»8.  although  not  competent  as  a 
dt«fense,  is  admissible  in  mitigation 
of  damagcH.     Ih. 


the  maker,  proof  that  the  maker  20.  Any    mipconduot   showing  that 


had  previously  declared  that  he 
.  w(»nld  lK)rrow  mon«'y  from  the 
plaintiffs  to  jmy  the  note, — lldd, 
inadmiHsible.  Crounnc  v.  Fitch, 
475. 

14.  The  declaration  of  the  maker  of 
a  note  that  the  same  is  paid,  not 
made  at  the  time  of  the  transaction 
which  constituted  the  payment. 
nor  mad(>  in  ilie  ])resence  of  the 
holder,  t«hould  not  be  received. 
Ih. 

15.  A  conversation  between  copart- 
ners, to  the  effect  that  they  will 
make  a  profit  by  purchasing  a  cer- 
tain note,  directly  followed  by 
their  advancing  the  amount  of 
the  note  to  the  holder,  is  not  ad- 
missible in  their  own  favor,  as 
pnM>f  of  their  intention  in  pro<.*ur- 
ing  the  note,  and  to  determine 
tho  character  of  the  transaction. 
lb. 

10.  In  an  action  to  charge  a  married 
woman's  separate  «'state  with 
money  borrowed  by  her  huHband. 
upon  notes  made  by  her.  and 
delivered  to  him  for  the  piirjiose 
of  l)orrowiug   it.  his  declaration.s 


plaintiff  would  be  nn  unfit  ct^m- 
panion  in  married  life,  mny  be 
given  in  evidence  in  mitigation  of 
damages.     Jh. 

21.  If  the  plaintiffs  intoxication 
was  connived  at  bv  defendants, 
the  burden  of  proof  is  upon  ])lain- 
tiff  to  show  such  connivance.     Ih. 

22.  In  an   action  bv  an  at  tome  v  re- 

w  w 

tained  to  conduct  a  cause  pending 
in  court,  for  comj)enFation  for  the 
services  employed,  evidence  that 
there  were  in  fact  no  merits  in  the 
caw?  lie  wa^  engaged  to  ]>reK'nt,  is 
irrohn-ant.      (V^t^  v.  J/utc/ikinJ*, \\24. 

23.  Nor  is  it  material  that  un  a]  ]'eol, 
for  the  argument  of  which  he 
made  a  charge,  was  not  actually 
argued.     Ih. 

24.  It  Hicms,  that  evidence  that  defen- 
dant, as  a  miliiia  otfiter,  had  ctm- 
manded  firing,  nn<l  that  one  of  the 
men  had  fired  a  gun  (harg<?d  with 
a  ball,  by  which  j  lain i iff  was 
wounded,  is  suihcient  to  maintain 
an  action,  whatever  pre  caution  the 
defendant  and  his  pubfirdinates 
had  taken  to  provide  against  the 
accident.      Cantie  v.  Duiyre,  t:2T. 


that  she  borrowe<l  it  for  the   uHe!25.  Violent   conduct  of  the  ]trisoner 


of  her  separate  estate,  are  noti 
competent,  in  the  absence  of  «vi- 
dencu  that  he  was  authorized  to 
nuike  such  declarations.  Deck  v. 
Joh  iisuni  ^  A\)l . 
17.  Tin-  circumstance  that  persons 
professing    to    be    husband    and 


in  the  presence  of  the  prosecutrix, 
and  immediately  after  conf-nm- 
mating  a  rape  u| on  her,  is  ndmii- 
sil)le  in  evidence  f»n  the  trial  o]  an 
indictment  for  the  rape  srd  for 
assault  with  intent  to  commit 
rapp.     ('if h key  v.  Ptcph,  41b. 


wife,  who  emigrated   hither  fromi26.  On  the  trial  «>f  an  indictment  for 


abroad,  lived  here  in  that  relation 
for  several  years,  and  had  children  | 
who  were   acknowledged    as    the; 
issue  of  such  a  nuirriage,  is  sutli- 
cient  evidc'nce  of  a  marriagi*,  in 
fact,  even  though  it  nniy  have  the 


rape  committed  on  a  married  wo- 
man,— Iltfd,  that  evidence  of  her 
husban<rs  stntenn  nts.  made  in  her 
]>resence,  on  the  day  ot  the  oflenfe, 
were  admissible  in  corroboiation 
of  her  testimonv.     Ih. 


effect  to  invalidate  a  subse(|uenl  27.   Kvi<lence  of  the  character  of  the 


marriage.  lirmrrr  v.  /:?o//'^r*.  214 
18.  In  an  action  for  breacli  of  i>rom 
ise  of  marriage,  defendant's  dec- 
larations that   he  would   make   a 
good  home  for  plaintiff,  are  ad- 


prosecutrix  for  chastity.  n:ust  be 
confined  to  what  is  generally  said 
of  her  by  those  among  wlumi  she 
dwells  or  with  whom  she  is  chietiy 
conversant.      While  reputation  in 
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her    ii!iin«*iliiilf»    in'i>jhl»Mrlp>«u|    i*. 

roiii{M!i'lit,  ri'piitiltinii   ill   a  iii-l^h 
Imrni.:  t«»uii  i.*  lint        !}>.  1 

*^S.    Ill   :ili    JH'.HHi    f.  If    tri  —  |i.l'-*    ill    «T; 

!i!iii:  ;iii«i  iiiiiiriii;;  piuiiitiir.- 
I'Uiiil.iijr  \^  Im'Ii  «l«f«-inijiin  :i!ti-i:'J'> 
tM  .-i-titx  hi"*  Ui-ts  ;i»»  liUMIiiT  li»"il! 
I  »  ri--:i>  y  t«>  pi'-ffi-!  pi:ii!it  ;;!'> 
|imu:-«"»  !r«»iii  iniurv  l»\  ••\«"ri\:i 
:  i'"!.^  w  ''!;:!i  «l»f"iii!ant  \vji>  iiiak'.iij^ 

•  "•  l:i.'  •••All  iaiiil.  fvii|i'ii»*»-  of  !!i«' 
I'lliii  ■•!!  |'!.tintitr>  pn-miM'-,  .i; 
iIm'  >'\-.:.)i.\i.'  oil  <i«*f»-Miiaii!'r«  owii 
\;\\.  !.    s  ,1  l'Mi*s:ii|i\   lit    riiiiiu<'r;i  n 

\V|fl|    ••!•■    I   •    ■.■ii'llCi'     of      tH'«iJ»MV*>     OlJ    'J. 

tli«-  pl.iii  ■  tT-*   |in'!ni.s«*^.      'i-^r*.'-* 

*Jt»    l".»i  t'.»-   |iur[Mwrnf  K||.»wini:f  till- 
xali:'-  of  lioii-r||ii|,i  funiiiiiii-  ill  :i  '.). 

;:l\«':i      tli'ii-.     Il      IH    •■oii;|'rti-liT      to 

j>ro\"'  \*'V  uliii'  it  .-olil  jiT  a  piihlir 
-!il»'      tnrir     iiiontli.s     ult«T\var<i. 

\\y\    >\\-  It  :i  i.-j-i-  ot  ti:>ii'  W  hoT  .milTi 

•  I'-i;!    lo   !..-;il\    till'   i'\i"iii>ioii   of 


EXE« 
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MX 

Til.- 

]■ 

ttir.:!'. 
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!':;»'r«- 
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■1   r'-i- 

!!•    I 

* 

i..^    :i 

•  ♦ 

:-.-v  f 

■•■    i:. 

Hif  a'l"  rf.«  y     :  :i    -i -i   :'  ► 
!».'•  ,.;• -«:n»-. »  v-ii  '.,■•.._:..  ;.- 
-ii-'.f    ■••••jv    !;■•   'I'.-.-.-T    ;•;.•*      :. 
1«-V\  ,    Xi\A    iH-v.-r    ].••.■:% .    •     . 
till-  joii:>  Li*  lijt-   jr- •■►•..-.  •: 

A  ^*■!•:^ifit:«Wl  ai:i!.;:::f  j    •..   ■ 

:-o\  l.-o   pall   ill  'li"    Ivvv.  .;■•..-  ; 
i\»ii«r;'.T«-  ):i!ii      l'>. 
'I  li«'  fiiititjiii    to    I.-vy   »-\».'''i', 
upon  a   p.irt.'t.lar  >\i'!«-  r,  ii-i 

an  iiK'iiii'iit  to  th :."4.l  i.j:   :•; 

iii«-i;t  Ml  tin*  "itM:  j«;.  it-r; 
wlitii  a   par!ii«T  ifiv'-.  s.i.h 


■  1  i  «    i 


V. 


]•-• 


till- ix  .-Itiiii- .  ii-.ii    if  anytliiiiiT  oc 
t'uriiti   II:   till-  iiitrriiii   luati-nailv 

• 

utli'i'tii  i:  iii«- vaiur.  It  ir*  ••oiiipi't»'ii; 
f«»r  tin-  a-lv.iH.-   partv  to  Au\\\'  it. 

Hii  i>.  N«'ii>  \M>  <  iiKi  KH.  ;i;  Tom 

l'Kt»MI>^.    i;\K«  riln.N,  ;{.    KuKM 

KU  Al».ll  |»H  Al  hiN.,?.    KUAI  I».  IJ; 

111  SI.  \M>   AM)    W  II  K.  o.   \  : 

Mnuii;  \«.|..     \  ;        NhW  i 

TitlM..   2.    ;{;      Hnu- 

BKIIY.:J;  \\  AIVLK  ; 

Wii.i..  1  :  Wit- 

NKSS. 

KXCKPTION. 


••I  I 
tit 


«-. 


tioM   U  llilf  aiTillJ  .11   til' 

of  a  <i«-i>t  ilui'  tli«  parinf-:?- 
j'n—iUiij'tion  i-  that  In* 
roMiitciianiT  and  asM*?u 
utlnT  pariiuT;  aii«l  !»otU  fire  ir**- 
Miiii|»t;\iM\  iialih-  i'"irili'"  ti--.]  si.-?, 
it  tli»*  I<  vv  i.-<  wroiii^'fiil.  i    '  ••...'■•  »., 

I.  Tliir  iiUio-r's  di'lay  to  tuk»-  po<j,  ,t 
.-joii  of  ;r.)i«is  h''  li.'ii!  I'Vj.  1  or:, 
until  an  onli-r  r»ta\  ini:  '.'rf  rvi.nc- 
is  •ii>.-olvi'(i,  is  Mot  an  a:?an«ioLi 
nu'Ut  of  tlu'  Ivvv.  /A...V!'  V.  117  .'ft, 
1115. 

.*).  The  purolia.-^or  at  a  wr  "iiirf  il  -n.l'> 
«)n  •'\<M;u:inn,  is  tlit-ri'.iy  i  ».Tiii:>t'ii 
from  Silting  up,  wImmi  s:i-ii  f.jr 
tlu»  ronvi.i>ii>n.  that  Ik*  aiti-d 
iinTi'ly  as  iiii-j-iit  in  tho  ]>  irt.'iiasf 
litlltiS  v.  /iV/i/;.  7*^. 
Dl^TKh  T  Vol  IIT,  0  ;   LEVY.   I 


1.  An  f\r('ptii>n  to  the  :idniis^ioii  of 
a  lioi'uiufMt  in  fvidt'iKM*  dofs  imi 
avail  if   tlif  Lrrtiund  of  ohicction 

was  not  Mat.d.  Jii'o..l,jiilil  v.  linn-  KXECTTOHS  AND  ADMINISTHA 
*f/..  'J  10.  '  TUliiS. 

*i.  In  an  action  a<raiiist   a  <'olU'('tin«r| 

np'iit  lor  lailih;;  to  Iiavf  a  note.l.  Tlnf  will  j;avo  a  li  )U^..'  l-.t  an 
protr>t«d.  \vh«rrl>y  srvrral  in-|  imbi*t'ih'  sou  of  tf^iuttir.  and 
dorsiTN  wiTi'disrliar^i'd.  thf  jud^'f      direcii-il  tliat  an  fxecutor  should 


riili'd.  in  S4'\t'ral  (lintiiu't  proposi- 
tions, that  rvidt'no*  ndit'd  on  by  I 
liiM'iMidniit  in  rosport  to  oarh  in-; 
dorHor,  t<»  fstnldinh  a  waiver  oft 
protest  nnd  uotiee,  was  not  8ut1i| 
rient.  lit  Id,  that  a  ninijle  excep- 
tion did  not  brinf?  up  for  review  j 
error  in  one  of  these  propositionH.j 
the  others  beinpr  correct.  CoghUin  I 
▼.  Jhmmore,  376.  | 


have  one  tlu>usand  dolUl^^  p»-r  an- 
num, uud  should  o<'cu]>y  the  ii>.H:>e 
with  thu  Hon,  and  i»ay  tlie  joint 
household  expensed  out  of  ilie 
bciiuests  to  the  son.  //</(/,  Miat  by 
the  death  of  the  son  lH*fore  ilie 
testator,  the  latter  provisions  be 
came  inoperative,  and  the  court 
could  not,  in  construing  the  will, 
award  the  executor  a  compensation 
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in  money  in  addition  to  the  one 
tboasand  dollars.  Downing  v. 
Marshall,  525. 

2.  The  Bucceaaors  of  a  removed  ad- 
ministrator, who  were  also  inter- 
ested iu  tlie  e^state  as  legatees, 
filed  a  petition  before  the  sur- 
rofjate,  praying  an  accounting  by 
their  preducessor,  and  that  he  be 
orden^d  to  pay  over  the  amount 
found  due.  Nearly  ten  years  hav- 
ing elapsed  between  the  removal 
and  the  petition,  the  predecessor 
pleaded  the  statute  of  limitations. 
Held,  1.  That  there  being  no 
authority  for  a  petition  in  the  two 
cliaracters  of  legatee  and  succes- 
sor in  administration,  and  the 
relief  prayed  being:  such  as  could 
only  l)e  given  to  persons  interested 
iu  the  estate  as  lei^atees,  the  pro- 
ceeding muHi  be  deemed  to  be  in- 
stituted by  the  i>etitioner8  in  that 
character.  2.  That,  so  regarded, 
it  was  barred  by  lapse  of  time. 
Clark  V.  Ford  351). 

8.  The  court  will  not  direct  assets 
to  be  retained  to  await  disputed 
claims  not  in  litigation,  but  leave 
the  executors  to  protect  them- 
selves under  the  statute.  Doioning 
v.  Mar$haU,  525. 

4.  A  surrogate's  decree  against  ex- 
ecutors who  are  indebted  to  the 
estate  of  their  testator,  requiring 
them  t«>  pay  Itigucies  due  from  the 
estate,  whethtT  made  before  or 
after  their  removal  from  thej 
executorship,  is  not,  without  pay- 1 
ment,  satisfaction  of  the  legatee's', 
claim  against  the  estate,  but  the 
sums  duo  remain  undistributed 
assets.     Cfapp  v.  Mmtrole,  J3C2.       | 

5.  An  admini.strator  with  the  will 
annexed,  api>ointed  on  the  removal 
of  executors,  may  enforce  a  decree 
made  on  the  acc(»unting  against 
such  executors.     lb, 

6.  Legatees  who  are  also  executors, 
cannot,  by  assigning  the  legacy, 
give  the  assignee  a  right  to  enforce 
payment  discharged  from  abate- 
ment for  advances,  or  for  assets 
misapplied,  or  debts  due  from 
them  to  the  estate.    lb. 

JUDOHSNT,  6 ;  Will,  7. 
EXTINQUISIIMENT. 

JUDOMIKT,  8. 


FALSE  RETURN. 

SUERIFF,  2. 

FIXTURES. 
Will,  6. 

FORECLOSURE. 

COKTRACT,  4. 

FOREIGN  CORPORATIONS. 

Foreign  corporations  are  to  be 
deemed  "  persons,"  within  the 
meaning  of  a  statute  relating;  to 
taxation,  unless  a  difTereut  intent 
is  indicated  by  the  statutes.  Brit- 
ish Commercial  Life  Ins.  Co.  v. 
Commissioners  of  i'axe^  4b  A8ses9- 
mcnts,  109. 

Insurance,  G. 

FORMER  ADJUDICATION. 

1.  Where  a  former  judgment  was 
pleaded  as  an  estoppel  to  pmving 
certain  facts  in  a  subsequent  case, 
and  it  appeared  that  in  a  former 
suit  between  the  same  parties,  the 
existence  of  such  facts  had  been 
set  up  at  the  trial,  but  it  did  not 
appear  that  any  proof  had  been 
ollered  in  support  of  such  allega- 
tion of  fact,  nor  on  what  ground 
the  defense  rested,  nor  on  what 
the  verdict  proceeded, — Iltld,  that 
the  former  judgment  was  no  bar 
to  an  inquiry  into  the  same  facta 
again.    Colicell  v.  Bkakley,  400. 

2.  R.  brought  a  suit  against  the 
present  defendants  and  D.,  to  set 
aside  a  sale  in  foreclosure,  for 
fraud  affecting  the  title  under 
which  the  mortgage  was  given. 
While  the  action  was  ponding,  tho 
present  plaintiff  bought  the  mort- 
gage. R.  afterwards  recovered 
judgment  that  the  sale  was  void 
for  fraud  in  the  mortgage.  Held, 
that  the  rei)ort  c)f  a  referee,  and 
the  judgment,  in  that  action,  were 
admissible  on  behalf  of  the  plain- 
tiff in  the  pres(^nt  action,  which 
was  to  recover  damages  for  fraud 
in  inducing  the  plaintiff  to  buy 
tho  mortgage ;  ana  that  they  were 
conclusive  cm  the  defendant,  as  to 
the  facts  adj  udged.  Craig  v.  Ward^ 
454. 

AcqunTAL  \  JUDOMBXT. 
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rnii>'»,  ft?i'l  mr.kirij  r,!»  a«»':/j.r!i 
\v.:\i  iinuist  prL'fi,T-:iO'-.-!.      // . 


I.  An  a-jiMit.  I'liiiilovctI  to    piii"  li.i-ii 

ImMiI-*    at    :i    1:i\    -iil'-.  ii.iii  i  .!    i-.lly  5.    Wif-re    SMi'li      «*iri'"17II=:;l 
l»-.ir«'ii;»si'il   ill  hi-,  n\\  .1   ii  mil',  mill       .••li'iwn.    tii-'    «jtH."*»i  >n     ■-' 

:i«"»|  li'.i'<l    tlir    l«-irJ»l    till'-,    I'olii'-nl 
III:;    llii-    j;uM    tpirM    \\\>    yT\\U'\\y,l\-<. 

W*'  tIi.'U   im;i'I«'  an   ••xmit-try  i-.»;i-  «>.   rpoM  t!u- 'h;".-*:-!! --f  fr.»'.i 
T.I    r.vp-i-v    '.'i!'    litiul    l<»    ;li' 


•) 


•  • :     I  r.:  _ 


tra.' 

|-ii  — m    I'ltJiriiV,  ii  .itiii;^   in    tli- 
ti>:i;ra«''   lii-  |i«M-"»n:il    kii«>\v!t'il.:i' 
lit. II    iiMf    jiai'i'l    nf    l)i»'    hinil    \\:- 
iMi"- iiii»n-.i.    an-l    s'.alftl    ilmt    tin 

■ 

ti:.  •  ;■•  ilia!  I.»!  wa<  i'M'n'fi»r»'  i)'T 
ff.-T  ;  aiiil.  a-  :•»  tin-  ntlH-r  parct'ir-, 
rii"i!»-il   si-ivji'i*   iif   mnii'o  uiiii  fx 
j»ir;i'l<iM  i»l'  :ini'-  t.»  ml-MMU.     //''•/ 


p:irrlias>-.  ii  :*■  :»  inii-s-:.«.''  "-i  t»t.i.-- 
lln*  vahi'.'  '•'  tin-  :i>-  t.-  in-ii.-rl'i.rrr-: 

»»y  tin-  n:--iL:!»!il»-lJl.       /•■•. 

If  is  alsM  a<lin>.-il."l»»  r-  ^Iz'i'.v  '.'ur.' 
till- :ij^r-iLrnili»'lit  vv:\«  Ira;  IiilvUT  ;: 
lari,  :ii:l  tiiaT  it  \^•a^  'li  '  :  I'-.-fiTi  >ri 
of  tin- h'.iyrr  wln-ii  Ml*  p:jr-:ia-«f  :. 
i«i  :is>iL:ii  ai:'i  |»!«".'.t  •".■•:  r:-*:- 
rliiiius  ii:  favor  of  ir.>  ::i--i:i!*.    / 


I      Tha:    pl:iin!il'f  i-mlil   iiol   inai.i     '    l'al?<*  r»-prr'?"'i!rtr.Mn*«  Hi::-.!-- at  tI^ 


T  mi  all  ai'Ti>>!i  a.'riiii'^l  iiilll  or  loi 
ii.i'iiaj.i'^  •■■r  Ir.i.iil.  if  upprarin-i 
thai  :!»  iv-ii'-ipal-..  alThoiiL''ii 
awavi'  oi"  till-  i-i'Ts  f'>r  si'vrral 
yi  .i:>.  li;:.l  :.:i»»':i  ii'.i  in«-asiir«'<  to 
av.v  .  '■'."•  «i;!i'  i-'aiiu'-tl  l>v  tlu'lr 
•J    r.i-:i  p'o.ii  oi  till*  talsity 


linn-  of  tliv  pun'iias--  oi  tlu/  £f.»  •:!.- 
:is  t'>  ilie  SHtili.Mi.i'nt  «.'f  f"'. ::.•■•: 
<i.'l)l>,  {iii;l  als-»  sT's'i-.M"j:rs  a.*  it 
tilt'  liuy»rV  ••X[p«'ia:i-ii  •!  taiiirr 
ability  !«>  ]»:iy.  un*  pr'"p«T  to  sil»- 
mit  to  tli»-  iurv  on  th''  <M;i;-Tion  of 
fratid.      /'.'. 


..f    f'l  .  .     I.-.  ••■'.1>    wliii'li    "li.l   iioi  '.».  If  ilif  ri']>n'r-»'ntati.nj  TO 'Hii*  parT- 


p!ir;'o;i  M  ill-  Hi  111'  npini  p«Tsonal 
kihM\  !,■  Ij.'.  —  wi'liout       sliowiiiir 
l»ihMvli  ii::r  of   iiii"    fal.-ity  on   tin- 
ili'iiii'lniit's     pan.   or    so[m>t]un^, 
•vpiivali-m.  aii.l  plain!it!"s  roliuniM" 
oil    till-    iraiii    of    tlu'    ivi-iials.  —  ■ 
wiMii.j    n\ii   Mi*«'ain    an   action  for 
fraa-l.     '   -i.-ist-wf.  v.  .[,/,.  v.  U  I.        I 
\    mIiTiT     p.ivlnrr    who    diil     not 
Unow.  nor  a'*««iinn'  to  know,  as  to 
llji-   tintii  of    a    slalrnn'nl   of   tin' 
<-<Mi(iiiiiMi  of  till'  linn  made  by  one, 
i»f  h;s  i-opartrn'r."*.  to  u  ptM>oii  who' 
p.ii' iia^r.l  an  intrri-.st  iri  tlw  llrni 
•  n  llw  faiih   oi  surh  statrnu'nt. — 
II- .1,  nin    liai)l«'    1.»r   lianiairi'S   to 
Miii-h  prr««on  ari.'iiiiiT  lioni  fraud  in 
iIm'     •*;;i!«Mni'n!.       i'lutiuln  Hin     v. 
/•//./•.  :;:iS. 

'»{    W  hiTf'   a    p<Tso:i    inaki's  a    falsf' 
stairnnMit.  ni»t  Ufiowini;  that  it  is 
falsi',  out  knowini;  tai'ts  snllb'iiMit 
t  I   put    him    upon    iin]uiry.  hi'  is 
li:ibii"  tor  tin-  ronsi'tpifnci'.*',  t«>  thoi 
sanii'  I'MiMit    as  if   ln'  had  artual' 
kno^Irdi^f.      '''<'/'/  V.  H "«//-«/.  454.! 

I    Alilioii:;h  a  piirrliast*  of  ^^oods  onj 
<*rt'ilit.  by  on  I'  who  knows  hinist'lfi 
to  bi'  insolvent,  is  iu)t  necoHWirily > 
fraud nliMit  ;  yri  wluTo  it  i»  madt'; 
with  prt't'oiK'i'ivt'd  dt'sijrn   n^t   to 
pay.  it  is  fraudulent  ;  and  tliiB  di*- 
si«r    may  In*  inforri'd  from  circuin- 
wtann's, — such  us  soon  aftorwanl 
failiug,  without  any  intermediate 


n<-r  of  what  lii.i  :i>'i.niaTr*  w.>,i'."i 
<lo  if  prns^'tit.  !»♦■  d«  f'.i'  ■.!  .-ntlb-ii-nt 
frrouutl,  within  tli«-  ru!i»  \\-^\  fotiu:; 
fraud,  to  a  .•oi<l  a  coi,TratT  ot  iu- 
dor^.*m»;nt  obtain»'\l  ib..  :iiiy.  t!ie 
dt'fraudod  tirm  can  ni-t  ;ak*?  nd- 
vania^t.'of  it  attf^r  bavin^'  ri-ceivt-d 
and  n'taint'd  tlu*  pr«^c!»M'.N  of  ibe 
(oniract.  ami  bi-on  sib-nt  fur  n«yir 
ly  ibrt'O  months,  until  i!n;  ins.?!- 
viMioy  of  tlw  makfT  occurred 
Tbcy  sboiibL  at  one-*,  uiiru  t".i»» 
r»'al  facts  wk'V*'  in:id»'  known  in  ail 
of  tln'UJ.  bavi*  ifudi.'rt-d  bi-.ck  iJic 
money  reoi'ivrd,  and  diMnaniinl  a 
return  of  th.-ir  notf.  J.*' /•■/'•'  v. 
Jfin'cnport,  '2''u). 

10.  Wberi'  a  party,  bavin-'  a  iau<e 
of  action  to  rt^form  a  wriiu-u  I'-y.i- 
tract  (HI  arcouni  of  fraud  or  mu- 
tual miataki',  asMjju-*  tiic  oouirr.ct 
to  another,  himscdl  and  ibe  uv 
Hi^nei*  botbaetiuir  undir  tbi-  t=anie 
mistake  at*  that  untler  which  be 
lir.'St  enten^d  into  tbi'  c(uurae:,  the 
assi^jTuei*  may  maintain  an  action 
directly  against  the  other  <iTi;,nnal 
party  to  tlie  ('«>ntract.  to  have  it 
reformed  and  specitically  enforced. 
Bciitlty  V.  Smith,  TiG. 

11.  Fraud  on  tlie  part  of  a  debtor  in 
inducing  auroties  to  sign  an  under- 
taking, is  no  defense  to  an  action 
by  tiie  creditor,  against  them,  in 
the  abeeuce  of  evidence  that  he 
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was  privy  to  the  fraud.     Cokman 
V.  Bean,  894. 
Contract,  9 :  Deceit  ;  Undertak- 
ing, 1 ;    Vendor  and  Pur 

CHASER,  5. 

GAMING.  1 

One  who  wins  from  a  clerk,  by  gam 
ing,  the  money  of  his  employer,  i.s 
liable  to  tlie  employer  in  an  action 
for  money  had  and  received.   Oiu- 
ndiere  v.  Bcerg,  ftSIJ. 

2 
HIGHWAYS. 

1.  The  Btntiito  (1  7^.  S.  621)  imposing 
penalties  for  encroachments  on 
the  pui>lic  highways,  a])plies  only 
to  such  as  liave  been  In  id  out  jiur- 
saant  to  the  statute*,  leaving  the 
cafie  of  liighways  establisiied  bv 
prescription,  to  the  common  law 
remwlv  for  nui.sance.  Doughty  v. 
Brill,  524. 

2.  Where  several  appeals  taken 
from  tlie  same  order  are  heard  to- 
gether, ilie  referees  are  entitled 
to  bnt  a  single  per  diem  compen- 
sation.    Bi^oHiray  v.  Winnnt^  508. 

8.  Where  several  appeals  are  heard 
together,  the  appellants  are  joint-  3. 
ly,  not  jointly  and  severally,  lia- 
ble, for  the  foes.     lb. 

Certforari,  1. 

HUSBAND  AND  WIFE. 

1.  A  stranger,  in  good  faith,  acting 
upon  a  wife's  complaint  of  her 
husband's  ill-usage,  may  lawfully 
aid  and  shelter  her.  Barnes  v. 
Allen,  111. 

2.  It  makes  no  difference  that  the 
assistance  was  not  rendered  till 
the  day  after  the  complaints  were 
ma<le.    lb. 

.'*.  In  the  husband's  action,  in  such 
case,  there  is  no  presumption  that  1 
the   wife's    coni])laints   were    un- 
f«)unded.     lb. 

\.  The  gist  of  an  action  by  a  hus- 
l)and  for  enticing  awuy  his  wifi-.  is 
the  loHS,  without  justifiable  cause, 
of  her  comfort,  society  and  ser- 
vices. Plaintiff  must  give  evi- 
dence, l)oth  that  the  loss  was  not 
occasioned  by  the  voluntary  act  of 
the  wife  upon  justifiable  cause, 
and  that  it  was  orcjisioned  by  de-;2. 
fendant  without  uny  real   cause,! 


and  in  bad  faith  towards  plaintiff. 
lb. 
Action,  2;  Evidence,  10, 17. 

INDICTMENT. 

.  A  conviction  and  sentence  will  not 
l)e  reversed  because  the  indictment 
])ur|>orts  to  Ix^  found  by  twenty- 
four  grand  jurors,  if  oiyectinu  on 
that  Hccouni  was  not  taken  in  the 
court  l>elow.  Conkitf  v.  People., 
418. 

.  An  indictment  under  the  statute 
{L.  184").  p.  SHT),  c.  *J<;(),  g  2),  mak- 
ing  it  criuiinal  for  a  persou  to  ad- 
vise or  procure  :in  abortion,  is  not 
bad  for  the  reason  thot  it  states 
"that  heretofore,  to  wit.  at  the 
time  and  place  aioresai.].  <»ue  A. 
was  a  pn^gnaut  wouuui.  and  that 
the  accuse<l,  with  tlie  inient  to 
produce  miscarriage,  did  advise 
and  procure  of  her  tk'  n  nnd  there 
tf*  take  certain  drugs,"  iVc.  The 
whole  statement  niav  b'^  under- 
stootl  to  relat<»  t^>  the  ti:nue  moment 
Oi'  time,  and  it  ^ulll.-ientlv  shows 
an  advice  and  procui-eni'-nt  at  the 
time  spocitied  as  the.  time  of  tak- 
ing. (■riclUon  v.  Th'  Pt'opli',  407. 
If-  Hf.emH,  that  und«'r  an  averment 
in  an  indictment  of  rccomnitruding 
"Dr.  James  Clark's  pills."  evi- 
dence of  the  recommending  of 
"Dr.  Clark's  pills"  is  not  a  vari- 
ance,    lb. 

INJUNCTION. 

Sale,  4 ;  Tuaurmark. 

INSPECTION. 

Sale,  9. 

INSURANCE. 

The  receipt  by  insurers,  through 
their  general  agent,  of  reuewal 
])remiums,  taken  by  him  with 
knowledge  of  other  insuraiice  on 
the  same  proi)erty,  is  a  waiver  ot 
the  requirement  of  tlie|>olicy  that 
formal  notice  of  any  such  insur 
ance  mtist  be  given,  and  an  in- 
«lorse!nent  made  on  the  policy. 
("nrntll  v.  Charter   Oak  Imn.  Co., 

:no. 

Notwithstanding  a   provision   in 
the  policy,  that  no  condition  can 
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be  waived,  except  in  writing 
sif^notl  by  the  secretary,  a  con 
(lit ion  may  bo  waived  by  parol,  by 
till*  ^oniTal  ai^eut,  acting  wiiiiin 
tht.'  sroi>o  «»f  his  a:i:eiiry,ei'peciiilly 
whiTP  ihi'  act  am  lie  reirurdi'd  h;; 
ratified  bv  tlie  cniiipauv.  //». 
y.    Tlie    lo.sa   of    a    vu.st»»'l    insarcjl, 


1 


eliould   l>i*   dtft'iut'd   I'trcctual  and 
certain  fn»ni  tin*  time  tlie  vessel 


was  s«)  injiiii'd  that  her  destnu.*-. 
tion  boaiiu''  iiU'vitabh* ;  and  the- 
claim  for  damag«*.  mu»t  bi'dffuifdj 
to  havi«  thrn  uttuj'ht'd,  althouglij 
flht:  was  ki'pt  atl«)at  for  stjnu*  time'2 
aft«T  sib'h  iniurv.  Dituran  v. 
a  I' fit  W-.stfi'u  lux.  Ti).,  o*l2. 

4.  Tht»s«'  wli'i  had  an  interest  in  the 
Vfssfl,  at   tlm  time  of   biich  fatal  I 
injury,    may    nTover     upon     thL-j 
])olicy,   notwithstanding   iln<   fact 
of  th«.*ir  having  subsequently,  and 
before  tin;  sinking  of  the  vessel, 
made  an  as^i:2:nnient  of  their  inter- 
est  to  others  wlm  were  ignorant  of  8. 
the  injury.     //>. 

5.  Securities  deposited  by  an  insur- 
ance com])any  with  the  comptrol- 
ler of  this  State,  at  the  capital,  in 
Albanv.  are  taxable  in  the  countv' 
whtTe    t!ie   eoni]Kiny    have    their- 
principal  oHiee  or  pla<*e  of  busi-i4. 
ness  within   this   State.      Uritinh\ 
VomimiYiil  Lip'  ln!<.  Ci:  V.  Coin- 
mhsi-iUtrH  of  Tuxes  and   -l.w<',«,'«- 
iin.nfii,  11  >9. 

6.  A  foreign  corporation  is  liable  to 
taxation  on  money  invested  by 
them  in  securities  (other  than 
Unitetl  States  storks),  wliich  are  5. 
deposited  with  tin'  comptroller  of 
the  State,  as  a  contlition  of  their 
being  allowed  to  do  business  as 
an  insurance  com])any  ht.'re,  as 
prescribed  bv  the  act  of  lH5:j.  L. 
1H.-5:J.  Si):{,  c'  4(>I.  ^  15;  for  it  is 
monev  invested  in  their  business, 
within  the  meaning  of  the  act  of  G. 
1855,  L.  1855,  44,  c.  37,  g  1.    fb. 

INTEREST. 

Account  ;  Mortgage,  6. 

INTEUROG  ATORIES. 

Supplement  All  Y   Puoceedinos,  2. 

ISSUES. 

Appeal,  4. 


JUDGR 
Judgment,  1. 
JUDGMENT 

A  judirmunt.  attenipti^l  to  be  rt^n. 
derod  by  a  jui^e,  wii«>  i-?  d;st|Uiih. 
lied  bv  reason  of  eon-<-.in:r'uijitv 
with  «»ne  of  the  partie-i.  is  iitriTlT 
void,  and  ineupable  of  b«-liig  mide 
eofid  bv  anv  omi.-^sion.  waiver,  or 
consent.  (,'/f'////''t/v  v.  i'''"it''r<it:r, 
:Jll. 

In  the  absence  of  any  -p>'<j;ii  pni- 
visiou  to  the  conTra.y,a  lu  ii:!ii«.'Ut 
in  an  action  again>r  a  dt:':;;-!!'  u;i>! 
tlie  receiver  of  liis  i.'rJiuti  ,  e-t;iij- 
lishing  a  claim  again>t  t!ie  dirt»t«.»r. 
and  directing  the  i»'ciiver  v>  i»ay 
the  same,  simply  diteriniiies  thf 
validity  of  the  ciaiin.  iiinl  d')f*s  n>'i 

m 

give  it  preference  <>vcroilierd«'b!s. 
Cuirk  V.  Br^rh-'raif,  :]")!. 
A  judgment  does  not  •xiiniruisili 
the  original  claim  on  which  :•  wa-* 
recovered,  if  it  w;in  recov«-r«*d,  nut 
against  the  prin<ip:il  d«l>Tt).r.  h\xx 
aiiainst  <me  standiuiT  in  ih«-  posi- 
tion of  a  surety,      t'^'fjtp  v.  JA*'- 

The  rule  that  the  panics  to  nn 
action,  and  all  who  are  in  uiivliv 
with  them, are  bound  i)v  ih--  jiil::- 
ment,  ap[»lies  as  lietwccn  co-ic- 
fi'ndauts,  or  between  defiiuhinis 
and  those  purchasing  /*..?.,?'';  hV, 
as  well  as  between  adverse  parti">. 
(■f'V'f/  V.  Wi.fr(f,  45  i. 

A  decree  made  Uju)n  a  bill  tiled  by 
a  legatee  in  behalf  of  liin;s<;>lf  uud 
all  other  h'gat<*ed  wiio  n:ii:ht 
come  in,  &c.,  is  not  cmu'l'ssive  .i* 
against  such  other  legarir>.  boiog 
infants,  as  tiid  not  a<titallv  cMiie 
in  and  become  partie:^  lo  liie  suit. 
Brcrt')'  V.  BofCt/'s,  'J  14. 

('onse.|uentIy.  the  executor  is  still 
at  libertv  to  contest  the  claim  of 
sin.h  legatees,  although  it  was  de- 
clared established  by  the  decree 
in  that  suit.    Ih. 

A  judgment  in  a  justice's  court, 
in  an  action  for  tresi»ass  in  enter 
ing  plaintiffs  land  to  abate  an  al- 
leged nuisance.  ctinsiKting  in  turn- 
ing a  stream  of  water  «tn  to  de- 
fendant's land,  is  admissible,  auii. 
itscims,  concIusivi\  in  an  actiiia 
by  defendant  to  recover  damages 
for  the  nuisance,  if  both  actions 
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inTolTe  the  fame  isBaea.    Bowyer 
V.  Schofield,  177. 
Appeal,  1,2;  Confession  of  Judg- 
ment, 1,  :J ;  DisTiiiCT  Court,  1 ; 
Former    Aixtudication  ; 
New  York  (City  of)  1 ; 
Pledge,  1 ;  Supple- 
mentart     Pro- 
ceedings, 4. 

JURISDICTION. 

The  actual  line  of  low  water  mark 
on  the  Brooklyn  side  forms  the 
boundary  of  territorial  jurisdic- 
tion of  the  city  of  Brooklyn  in 
that  direction.  The  Atlaniic  Dry 
Dork  Co.  V.  77te  City  of  Brooklyn, 
24. 

Service  and  Process. 

JUSTICE'S  COURT. 

1.  In  an  action  in  a  justice's  court 
for  injuries  to  real  property,  if  the 
title  of  neither  party  is  disputed, 
evidence  given  concerning  title 
does  not  oust  the  justice  of  juris- 
diction.   Boiryar  v.  Schofield,  177. 

2.  The  question  where  a  stream 
ought  to  run  does  not  necessarily 
Involve  title.    Ih. 


3 


1. 


LEGATEES. 

EZSCUTORS  AND    ADMINISTBATORS, 

2,  6;  Judgment,  5. 
LEW. 


2. 


1.  To  constitute  a  valid  levy  on  per- 
sonal property,  even  as  against  a 
subsequent  boiui  fide  purcliaser 
for  value,  it  is  not  necessary  that 
the  officer  take  and  retain  manual 
possession.  It  is  enough,  if,  when 
the  property  is  in  the  vit^w  of  the 
officer  and  under  his  control,  Ih»|1. 
declares  that  a  levy  is  made,  and  i 
makes  a  memorandum  thereof. 
Bond  V.  WiUi't,  165. 

2.  The  rules  as  to  a  valid  levy,  on 
personal  property,  both  as  against 
the  debtor  and  those  claiming  un 
der  him  are,  that, 

1.  The  property  must  be  in  the 
view  and  under  the  control  of  the 
officer. 

2.  The  officer  must  take  posses 
sion,  either  by  removing,  or  by  an 
oral  deelanition  that  a  levy  ia  in- 


tended, aud  that  the  officer  claims 
to  hold  the  goods  under  such 
levy. 

3.  An  inventory,  or.  at  least  a 
memorandum  of  the  levy,  should 
be  made  at  the  time. 

4.  Leaving  the  goods  in  the  pos- 
session of  the  debtor  until  the 
sale,  is  at  the  risk  of  the  officer 
but  does  not  Invalidate  the  levy. 
Ih. 

To  make  a  levy  of  an  attachment 
on  real  property  effectual,  even  as 
against  a  bona  fide  purchaser,  it  it 
not  necessary  that  the  sheriff 
should  actually  take  possession  of 
the  property.  Barkhardt  v,  Mc- 
Clellan,  208. 

It  is  enough  if  he  duly  makes 
and  returns  an  inventory,  as  re- 
quired by  the  statute  ;  and  it  is 
not  essential  for  this  pur]>ose  that 
he  even  go  upon  or  see  the  land. 
lb. 

Execution,  1. 

LICENSE. 

A  parol  license  to  do  an  act  on 
the  land  of  the  licensor,  given 
without  a  consideration,  may  be 
revoked  at  any  time,  even  though 
the  licensee,  acting  under  the 
license,  and  with  the  knowledge 
and  acqniesc^ince  of  the  licen.sor, 
has  mad«  valuable  and  expensive 
erections  on  the  land,  which  would 
be  useless  to  him  in  rose  the 
license  were  revoked.  Babcoek  v. 
Utter,  27. 

This  is  not  a  case  for  the  applica. 
tion  of  the  doctrine  of  equitable 
estoppel,     lb. 
Adterse  PossEBsroN ;  Sale,  3. 

LIMITATIONS. 

Although,  where  there  are  succes- 
Rive  owners  of  the  cause  of  action 
for  equitable  relief,  aud  the  riglit 
to  prosecute  arises  in  the  time  of 
the  first,  the  period  of  limitation 
commences  at  that  timt>,  and  con- 
tinues attached  to  the  demand 
during  the  several  8ub8e(]ueut 
changes  of  both ;  and  when  the 
statute  period  is  elapsed,  the  de- 
mand is  barred,  though  the  last 
proprietor  had  recently  acquired 
iiis  right ;  yet,  if  the  first  legal 
proprietor  of  the  claim  ia  a  troBteo 
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linviniT  no  intcroRt.  tlu^  rau«c  of 
action  (in  this  ra:»i'  tin-  ri^lit  to 
fnr«'<"lose  a  m«»rtiXJVi?«*»  may  Iw  tv\ 
;r.ir'l«.«i  as  v»\stiuir  in  tiie  t't.sf'/l  f/Ui.[ 
ti'iiKt  :  ami  it'  silt'  Wi-n*  tlion  iiTuli-ri 
tin'  il.rubiliiy  of  iniaiifv,  tli<'  ^ftal., 
uti»  ilni's  lint  bi'iriii  t«»  rim  as  1 
u^aiii>t  h-r  umil  luajoriiy  Bwh-^ 
I  til  V.  /;•/'•.'.••'//».  •J'r2. 

2.    WluT*'   a    ^iuiitr.    acting    iiiuler' 
T»iim«-!«»ii>  ii;!a«*!iiufnts  airaiii^t  tli*'. 
suiiii'    <ii-iit'»r.    iiiakrs     sm"'«'S.sivi'' 
ri)ll.*,;i.iU'!  Jin-i    .-'ali'S,  th«'   sTaiu;f_ 
«»t"   liijiitaii  IMS   il::*-.-?  not    ln-i^^iii   tit 
run  ajf.iiiist   oil*'  «»l"   thn  aita«'liiM:j: 
rrf.iiiiM-;  t!i«'   nionnMit    tiio  sluM-ilV'.?. 
has    fii:!'.M-:i-|    iMimiirii    to    salisfv 
tli«;  llr-t   |»r(n"i-s-<.     'I'liH  fund  so  r«'- 
ri-ivci  iiiMv  !)»•  r«'L'ardi'il  as  siiiirU' 
jin'l  ♦sitin-.  an.l  it  may  !»•  ivirJinlcl 
ns  '.Ml-  rii^ht  an.l  iliiiy  of  \\\v  •<lwrit1". 
ill  su'-h   ".'ast'S.  t<»   r«*taiu  tin*  fiiml' 
uiimI   \\\''  \viii>'u*  is  <"«»il«'::iMl.  and' 
i'onir,r:iiiir  «'iaiins  of  pri«»rity  an*  •*. 
(ltti-rmin»'ii.      Ihu'u  v.  Fit  hi,  4U!l.   ' 

V.W..  I  rolIS  .\Nl>Al)MIMSTIJAT(>l{s/2. 

MA  hi:  I  AUK. 


l'vrnKN"<n,  17. 
MKRtfEU. 

1.  An  a.ssi;rnirn'nt  of  a  d<.M'nM»  of 
fon'i'losun?  to  tilt*  f^ranto*'  of  tlu.- 
tM|uiiy  of  ri.'iU'Miption  will  ii.>t 
optTaiv*  as  a  nu.Tir*-!'.  if  iln*  iiiifut 
that  it  shall  n«»i.  bo  ♦^xpn-ssfd 
thtTi'iii.     l>ii>sx,  V,  f*tii.fj, .  \:]*<. 

ti.  A  coiivt-van'*''  of  th<j  eijuiiv  of  n* 
di'inptioij  ill  liiid.  toiluMiiortscaifUL- 
tiitTiof.  after  ho  has  transiorml 
the  mortirairo   h«'ld  by  liini  to  a 
third  pcrstm.  as  rollat»*ral  siTurity 
for   j>ayMi*"n!   of  a  di.'br,  dors  not; 
ui»-r«r«'  tin*  inort:rajjrc.     (\fmjthfjl  v., 
Wthhrrhio. 

MILITIA. 

OFFK  ER. 

MINISTERIAL  \CT. 

DisTRirr  ('(irnT.  3. 
MONEY  RECEIVED. 


•>. 


0. 


WlnTo  ono    n*coiv(^s  th«*  nmnoy  of  7 
uiu>th(?r.  and  has  not  tho  riglitcon- 
Kcieutiuusiy  lo  retain  it,  the  law 


implies  privity,  and  a  promise  to 
rej)ay.     C'luju'dif  /v  v.  Beers,  'Ji>5. 

MORT(.iA(;E. 

Where  the  rlfjhts  of  creditors  »li 
nr)t  interfer*'.  a  father  niav  iniiktt 
a  voluntary  ;'*ovi.siMn  fi»r  hirii-Ii'.l-i; 
and  a  nior!:_;i'»  to  a  iru>ic''  K»r 
this  parpo>e  ]«,  d«.-eiii»-d  an  fXri^iiTnl 
fontrart.  whirii  j-.  as  vali.!,  ;.i.'ain^*. 
his  heirs,  as  a  :ran<f«T  f-ir  fiill 
pe«*iiniarv  cf»n-i«ler:ir:ou  wnujii  ..h. 
//'/iv;//.*  V.  ///■/. //.,.  04-2 
Siieii  i»r.»vi<ioii  iiiijv  I'e  made  I'V 
means  of  a  n.orr.'.'au'"*-.  l>''':nise  tLu* 
is  an  exeniT'- i  eoiidirional  ira"--»r 
of  the  re.ii  i>l:;:e  nH'r:ir:-:-'e:l.  a 
puit  for  foreelt»-nn'  n»>i  !••  inr  :■.• 
action  ti»  en:.»!e.»  a  r. ii;Trar'  1  ::?  un 
e(|uitable.  proce;?diiiLr  ;o  i.-.;;  oif  :ui' 
riirht  to  redei'Hl.  J  I: 
A  inortiiaijfe  ii;u.r,  real  pMin-ity. 
eX'"«-nJed  lo  til",  in-^rtiraiiei.- iii  trr.-« 
to  collect  ami  :i;»|l\  the  priii;  .]i;ii 
and  int(*res*,  i-*  i  ir.:.-!  in  ['er."*"!::!! 
pro|H»riy;  an<l  if  ihi-  ir.j.^:  !.>  |m  r 
iectly  dciin'Ml,  n  as  not  t-»  it"!  ia 
the  dis<*reTl:)!i  ^f  tin;  trn.-te.-.  \i\< 
executor  niav  niaiii*:'.in  :in  a»:i'»:i 
for   the  f.>i"i.'Cio  nil'  of    the  ni'-r- 

In  such  nil  action  a  i'a>>  ;:;»"Iv 
kept  by  the  deceasetl  t/u.-ti  e.  roii- 
taininir  entries  of  p.iviiients  of 
interest,  may  be  admittt'd  in  e-vi- 
deuce,     fh. 

A  mortir:iL'<*.  ihonirh  wi^h'^it  the 
wi)rtl  '*appurte!ianc<'s "  or  irs 
e<|uivalen*.  eoveriiiL'  land  "n 
which  theie  is  a  mill  woiked  i>y 
water-pt)wer.  brouirht  by  a  wattf- 
cour.'se  overadjoiniiio  h\n«!s.  p:l^-•s 
tht!  mortiraij.'tr's  liirht  i»i  tlie  r::;Il 
and  water-i>ower.  ]i'il':'h'f:  \.  [  f  -■'. 

A  bontl  and  niorii^asre  irlven  !:» :i 
buililinjrnsso-riat  oil  is  not  nsuriiMH 
because  it  reijwires  tlie  ]»ayniii:i 
of  intt'rest  tin  the  whtde  principn!. 
and  also  tlie  monthlv  redin  li«>ii  of 
the  ])ri!icipal  by  ilie  paym-iil  -d 
installments,  which  hista!hiien?< 
are  to  he  made  a  fund  to  lie  d":\  il-.l 
amoiiir  the  menilvrs  i»f  the  assfi 
ciation.  f'/7v  />».'/'?//»/ 7  il.-  J.'>ift  '*'/. 
V.  Frttfi/.  :U'7. 

A  purchaser  or  mort«;agiHj  of  land 
cannot  avoid  a  prior  recorde<l 
mortgage,  on  the  ground  that  au 
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assignment  of  snch  mortg-a^^e  was 
nnrecordtid.     Campbell  v.  Feddcrf 
'     295. 

8.  A  conveyance  expreasod  to  bp 
subject  to  amortgajire,  but  without 
any  stipulation  that  tlie  j^rraiitetrs 
shall  pay  it,  Itjavos  tlie  grantor 
primarily  liable  for  a  deficiency. 
Biimm  v.  P.n'yt',  1:18. 

9.  ThH  facts  th:it  the  mortgagee,  on 
a.sHigaing  a  dt^creo  of  foreclosure 
which  he  has  obtainwl,  covenants 
with  tlie  assignee  that  the  decree 
nhall  be  paid,  and  the  assignee  ac- 
cepts the  a.srtigninent  for  the  ox- 
press  purpose  of  applying  any 
surplus  that  shall  reniam  aft<^r  a 
sale,  to  pay  the  assignor's  indebt- 
edness, does  not  modify  the  pri- 
mary liability  of  the  mortgagor 
in  case  of  a  deficiency.    Jb, 

MOTION. 

New  Trial,  1;    New  York  (lUty 

of),  1. 

MUNICIPAL  CORPORATION. 

1.  A  contractor  emi)loyed  for  the 
making  of  a  local  improvement, 
the  expense  of  which,  under  tlu' 
charter. must  be  assessed,  not  upon 
the  city  at  large,  but  only  on  the 
property  benefited,  cannot  main- 
tain an  action  for  his  com])tMisa- 
tion,  ai^ainst  the  municipal  corpo- 
ration, dintcilv  on  the  contract,  to 
rec^)ver  a  jutlgiuent  which  shall 
be  a  charge  upon  the  general  re- 
H<mrces  of  tue  city.  If,  however, 
the  council  or  officers  of  the  city, 
having  power  to  raise  the  ne<"eft- 
sary  funds  by  assessment,  neglect 
to  do  so,  the  action  will  lie  n|x»n 
the  ground  of  negligence.  BtiUl- 
iriti  V.  VUi/  of  (hircgo,  {VI. 

2.  Under  a  charter  requiring  that 
the  expenses  of  local  improv**- 
ments  be  a.*4se:ised  upon  tiie  real 
estate  benefited,  and  that  such 
impn>vements  must  l)e  petitioned 
for,  or  C4)nsented  to,  by  a  majority 
of  the  persons  who.s8  names  ap- 
pear upon  the  assessment  roll,  it 
is  co:n|)«'t4'nt  for  the  owners  of  a 
jairt  of  the  lands  benefited  to  pe- 
tition for  the  improvement,  and 
cimsent  that  the  whole  exi>ense  bt* 
assessed  on  their  lands;  and  an 


assessment  made  accordingly  will 
be  valid.  lb. 
3.  The  charter  of  Oswego  {L.  1848, 
p.  170,  c.  11(5),  forbids  the  coinmon 
council  to  create  any  obliiration 
whatever  on  the  purt  of  the  city 
which  should  not  bi*  payaliU*  with- 
in the  year,  and  c^»uld  not  be  dis- 
charged from  the  income  of  the 
year ;  and  forbids  them  to  make 
appropriations  for  expenses,  not 
esptM'ially  provided  for,  bey<md  a 
certain  limit. — Held,  that  these 
provisions  did  not  restrict  the  cor- 
poration from  making  expendi- 
tures for  local  improvements,  to 
be  reimbursed  by  assi'ssments  on 
the  property  iKMn-litHd,  nor  from 
making  a  contract  for  the  con- 
struction of  such  improvements, 
which,  by  its  terms,  was  not  ])aya- 
ble  within  the  vear.  Baldaiii  v. 
Cittf  of  OsT,iffo,'{yi. 

New  York  (City  of),  1. 

NEGLICrEN(?K. 

1.  An  error  of  judyrmcMit,  in  8tei>- 
ping  upon  a  railroad  track,  in  an 
emergency,  if  the  proof  is  not 
clear  as  lo  the  ehmients  of  time 
and  Bp.ife  on  which  fcucli  judg- 
ment was  bused,  shoiihl  not  be 
held  negligeni'o  as  matter  of  law, 
but  the  question  should  be  lefr  to 
thejurv.  Jh  rnhnrd  \.  IhiHuaclfter 
d;  SfinUof/a  It.  It  (V,  l:M. 

2.  Even  wherti  it  is  apparent  from 
the  evidence  that  the  collision  was 
n;>t  C4iuse<l  by  the  negligence  of 
defendants,  vet  if  the  evid(?nce  is 
conflicting  on  the  que.stion  wheth- 
(M*  tlu*  injury  was  not  augmented 
by  their  negliir«'nce,  a  verdict  for 
]ilaintiir  should  not  be  set  aside. 
lb. 

Officer;    liAii.ROvn  Company,  5, 
G,7,  i);  Trial,  1. 

NEW  TRIAL. 

1.  On  amotion  fora  new  trial  on  the 
ground  of  newly  discovere.l  evi- 
dence, there  must  bi*  an  uilidavit 
of  the  witnesses  whi>  will  give  the 
new  evidence,  stating  iliai  tlu-y 
an»  ready  to  swear  to  the  facis. 
Ad'ttuH  V.  lilt  Mb,  7. 

0.  Where  the  eviilence  givi-n  in  su>. 
port  of  H  dt*fense  is  wiioliy  insiitll 
cient,  a    now  trial    will    not    Ui 
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{rranted  for  the  errors  in  admifl-' 
sion  of  evidence  offered  merely  toi 
rebut  or  avoid  sucli  dufeuso.l 
JiroHM'Hi  V.  7''///fjf/.t>i«.  I 

y.  On  rfViTsinuf  >i  judj:rn<*nt  for  f*r- 
ror,  and  urdi-niiiT  a  w\v  trial,  iln:| 
cmirt  uri-  nor  uiiihon/.«*d  to  niakcl 
it  n  <'<>n<iiti'>n  ihit  ti-siiniony  al  i 
Tt':iilv:;il;*'n  niav  b"  tlm  I  iiicvidrni'M, 
np«»ii  tin-  ni"W  tri  i!.  Thi'  in?\v  trial  | 
Ix'inj;  a  ni:i!HT  of  ri-^'ui,  thi*  ])arty 
is(»nti!li*d  ti»  it  wiiliout  <iiialific;i-' 
lion,     n.i'itcrw  /)ir  tif),nt,'2'A:i.       ' 

4.  On  ffViTslu;^  a  judi^nuMit,  a  new 
trial  will  not  lif  onUTCMJ,  if  no  pns- 
sihli»  Y»r"»'»f,  nnd^r  tlie  isHui*.  can 
entitle  n-sMonili'Mt  to  judi^ment. 
JiuHhtrdt  V.  Jfrr/.7/.///.3(W. 

XKW  YOiJIv  (('ITY  or). 

1.  T'nd«»r  tin*  art  of  lSr)9  (L.  1850,  p. 
HOT.  r..  4<[),  >^  .T», — allowing  the 
romnt roller  of  tlio  citv  of  New 
Vork  ti)  varato  jutli^niuntB  against 
tin*  cirv  ohiaiiKHl  by  collusion  or 
foundod  in  fraud,  and  notwitli- 
standniLT  tlie  act  of  ISIK^,  p.  4(M>,  c. 
2'i7,  jriviiiur  the  exclusive  right  to 
tlu*  ci»r]»orati«»n  counsel  to  appear 
for  tho  city, — the  supremo  ctiurt 
havy  power  to  grant  such  a  mo- 
tion, ma<U*,on  belialf  of  the  conij^- 


nges  for  injury  caused  to  a  pcnoii 
iu  a  crowd  of  Rpeciatora  by  k 
muaket  ball  fired  by  uue  of  the 
men  und»>r  bin  command  durin-jra 
parade  or  drill,  the  ordor  to  tire 
not  bi-Mug  required  by  his  public 
duty,  and  he  not  hfinir  proV"-d  t^ 
have  taken  sutiicient  cm*  to  5«»e 
that  ]ii.s  iiitttnti-Hi  that  n-niiin:; 
but  blank  rartridtros  should  ba 
firc'd  tfhould  be  eff-'crually  com- 
j>lied  with  by  every  mau.  *  Cattle 
v.  Durf/re,  3-27. 

biSTUlCT  CocuT.  3. 

ORDEK.S. 

Appeal,  1,2 ;  SuppT.ENrKXTARY  Pro- 

CEEDINliS,  2. 

PARENT  AND  CHILD. 

MOKTGAGE,  1. 

PARTIES. 

One  to  whom  a  contract  for  payment 
of  money  is  a.ss'iirned.  in  trui»t  lor 
one  who  had  made  advanfx;i«  to  the 
assignor,  may  8Ui.»  thereon,  as  trus- 
t«*e  of  an  ('xpresn  trust,  umiifr  sim:- 
tion  113 of  th*'  Code.  Vuiumliufy. 
IJfirhilovp,  470. 


trollor.  Itv  counsel  (other  than  the  Former     AiwrDH'ATiON  :      lx«*UR- 


AiiCE,  4:   Ji^ivsMENT.  4.  Ti : 
Partneusiiip,  2. 


corpora! iou  coun^Jel)  employed  by 
him  uniler  direction  of  the  com- 
mon council.  Bablmn  v.  Mayor, 
dr.  of  Xt  //»  TnH\  75. 
An  order  of  the  court  at  general 
term,  atllnnin;r  ftn  order  vacating 
a  judgment  on  such  a  motion,  isil.  W.  bought  all  the  int*»rest  of  M. 
in  th«'  discretion  of  that  court,  and      in  the  property  of  the  firm  of  R.  k 


PARTNERSHIP. 


cannot  be  reviewed  here.     lb. 

NONSUIT. 

Negi.ioexce:  Rvtlroad  Com- 
panies, 0 ;  Trial,  1~3. 

NOTICE. 

Service  and  Proof,  2. 

NUISANCE. 

Highways,  1. 

OFFICER. 

The  commanding  officer  of  a  regi- 
ment may  be  hold  liable  in  dam- 


M.,  and  then  foruu'd  a  p:inner- 
8hip  with  U.,  agreeing  to  put  iu 
all  the  property  lie  nceived  from 
M.  HcM,  that  a  bank  deiK>sit  in 
the  name  of  H.  k  M..  of  wbirh 
l)oth  parties  were  ignorant  at  the 
time,  became  the  panntrslnp 
property  of  the  new  firm  \V.  ^  li, 
f'rtia  V.  Union  B'litk,  4SI. 
.  vVlien  <me  copartner  sells,  in  his 
own  name,  partnership  pn»perty, 
with  warrant V.  to  oin»  who  d«iea 
not  know  that  it  is  not  his  individ- 
ual property,  an  action  may  be 
maintained  agiiinst  him,  for  a 
breach  of  the  warranty,  withoat 
joining  the  other  co]iart*ner.  Cooh 
ingham  v.  Liuher,  430. 
Bill  of  Sale  ;  Eiuscxjtjovi,  8. 


I 


UJTDEX. 
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PARTY  WALL. 

Under  an  aiB^reemcnt  between  own- 
en  of  adjuining  lots,  tbat  one  may 
build  a  wall  upon  tbe  boundary 
line,  jMirtly  on  eacb  lot,  and  tbat 
the  otbor  and  his  asHi^ns   aliall 
pay  a  portion  of  its  value,  when- 
ever  it  shall  be  used  by  them  as  a 
party  wall,  the  grantee  of  the  lot 
of  the*  builder  may  re«)ver  from 
the  granttHi  of  the  other  lot,  wheii-i 
ever  the  latter  makes  use  of  the  I 
wall  as  a  party  wall.     Under  suclij 
an  agreement  the  payment  is  to 
be  deemeil  duu  to  the  one  whose 
property   is  taken   and   used,  al- 
th(mgh'  tho    agreement  and  the 
deeds  may  not  explicitly  direct  the; 
payment    to    be    made    to    him.  2 
Brown  v.  PeiUz,  227. 

PAYMENT. 


Where  a  payment  is  made,  even  by 
judgment  of  the  court,  without 
directing  its  application  as  be- 
tween several  securities,  the  court, 
in  HubH(*quently  determining  the 
application,  should  do  so  upon 
equitable  principles,  and  is  not 
bound  to  apply  the  payment  to 
the  elder  security.  Campbell  v. 
Vedder,  2»5. 

EXECUTOKS  AND  ADMINISTRATORS, 4. 

PLEADING. 

In  an  action  against  an  indors(>r  of 
negotiabh)  ])aper,  the  complaint 
must  statu  the  facts  necessary  to 
cliarge  him  as  such  ;  and  an  aver- 
ment of  demand  and  notice  is  not 
dispensed  with  by  giving  a  copy 
of  the  instrtinient  and  alleging  tlie 
Bum  due.  in  tho  t<hort  form  allowed 
by  section  l«i2  of  the  Code  of  Pro- 
ce<iur(*,  for  )»leading  instruments 
for  tile  payment  of  money  only. 
Vonkliiiff  v.*  OandtiU,  423. 

AUTiiUFois  AcquiT ;   Indictment. 

PLEDGE. 

1.  A  creditor  made  an  accommoda' 
tion  note  for  the  benefit  of  bin 
debtor,  ami  the  debtor  pledged  it 
befon*  maturity  with  a  thinl  ]K^r- 
son  as  Hirrurity  for  a  trifling  loan. 
After  maturity  the  pledgee  re- 
covered judgment  up<m  it  against 
the  maker,  by  default.  The  debtor 


then  induced  the  present  defend- 
ant to  reimburse  the  pledgee  the 
amount  of  his  loan  and  costs  and 
interest,  and  to  take  an  assign- 
ment of  the  whole  judgment  in 
part  payment  for  property  which 
the  defendant  thereupon  transfer- 
red to  the  debtor.  Jltld,  that  since 
the  plaintiif  in  the  judgment  was 
only  a  pledgee  and  had  Ix'en  re- 
paid, and  since  the  debtor  himself 
could  not  enforce  the  judgment 
against  the  maker  of  the  note,  the 
present  defendant  as  assignee 
stood  in  no  better  position,  and 
could  only  enforce  the  judgment 
to  the  extent  of  the  .^um  advanced 
to  reimburse  the  pledgee.  Blyden- 
burgh  V.  Tluiyrr,  lo<J. 
.  The  plaintiff'  was  not  estopped  by 
his  omissicm  to  set  up  his  defense 
in  the  action  on  the  note,    lb, 

POWEHS. 


Tho  will  directed  the  executors  to 
operate  certain  factories,  which 
constituted  a  part  of  the  residuum 
devised  to  them  in  trust,  during 
the  limitation,  or  S4>  long  within 
that  period  as  in  their  discretion 
could  be  done  without  Injury  to 
the  interoHts  of  the  estate,  //r/d, 
that  this  did  not  imply  a  }K)wcr  to 
sell,  iK^fore  the  ex]>iration  of  the 
pericfd  limited,  Imi  only  gave  a 
discretion  to  suspontl  business. 
Bowniug  v.  MtirttfuUhnrZti. 

Trusts  and  Trusteks;  Will,  2. 

PRECEPT. 

SriTLEMK^T.\RV     }*KCX'EEDINOS,   2. 

PRINCIPAL  AND  AGENT. 
Brokku;  Insi:rance,  2. 

PRISONERS. 

1.  The  snsp<'nsion  of  civil  rights  de- 
clared by  2  li.  N.  701.  s;  IW,  to  l)e 
the  ert'ert  of  a  seiUi-nee  to  State 
prison,  d(N*s  not  give  the  convict 
anv  immuniiv   from  actions,  nor 

mm  ' 

susi>end     the     rights    of    others.. 
JhivU  V.  Diiffir,  A^\. 

2.  The  statute  allowing  such  prison- 
ers to  be  proceeded  against  as  ab- 
sent debtors,  is  not  exdoslve  of 
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IKDES. 


I. 
I 
I 
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I" 
l- 


I 
^ 
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tlie  ordinarv   romedv  bv   action. 
l>KOHATK. 

\VlI.L.  1. 

PROCESS. 

Escape:  Skuvuk  .vnd  Proof,  1. 

PUOMISK  OF  MAKUIAGE. 

EVIDENCK,    IS. 

PllOTEST. 

Bills,  Xotks  and  CiiECKfi,  4. 

gi'ESTlONS  OF  LAW  AND  FACT 


Tlie  quostion  wliich  of  two  instnii 
uu'utrf,  <»u  iIm*  pjinu'  Hubjt'ct,  bm, 
not   r<*f«Trifi;r   to  i-ai'li  oi]it?r.  oiii' 
beinj^  inulsitrd.  wjij*  UiPt  «'X«'(*utt\l.:{. 
is    a   <]iu-stion   uf   I'uct.     Coonu  v.! 
CJiambcns,  V-W). 

'i'ui.vi.,  1. 


gUESTION  OF  TITLE. 
J I  stick's  Court,  2. 


KAILUOAD  COMPANIES. 


4 


I 


1.  A  contract  for  tho  operation  l»y| 
one   niilti>a(i   company,  of  a  roail ' 
owntMl  bv  another,  for  tli«  mutual 
iHMK-lit  of  iMJth,  pi'ovititid  that  «)ni', 
was  to  funil.-'h  thr  road,  ami  tlui, 
othcM"  the  rolling  Bto<'k  and  nioTiv*',.'} 
jMiwer.  and  that  uniform  nites  of  i 
tolls   and    t'ai'cH    nhould    bo   fixed > 
annuallv   i>v  ai^rt'emrnt.  and    the' 
latter  eonipany   were  t»>   pay  tliej 
former  luo-tliirds  of  tlie  receipts. ■ 
. . .  ."  Hut'h  adiliiional   rharin'H  bvj 
way  of   di.strriniination    as   should 
l>e   made   for   short  di.^tanced  for; 
motive  power,  not  to  be  included 
in  the  term  nreipt:*." 

//fVf/,  1.  That  the  rates  of  tollr^Mj 
and  tare."*  roiiteni))iateil  were  to  bej 
uiii!nrm   in  the  S('n.-*e  of  not    Hue! 
tuaiin;^,    i>ut    not    necessarily  uni  • 
form  in  the  sense  of  pr«»|M)rtion  t<) 
the  distance  of  transportaii(ui. 

2.  That  the  additional  discrimi- 
native charges,  contemplated  by 
the  exception,  were  only  such  as 
should  be  imposed  by  the  company 


furnishin^:  the  motire  power,  for 
tliat  pf)wer.  for  ph«>n  distances, 
ami  in  aildition  to  tlie  discriminft- 
tivechar^res  contained  in  the  tibl« 
of  uniform  rates.  Tht'  Ii^t**hitrgk 
<f:  Corniitff  n.  B.  Co.  v.  llu  nfga 
R.R.  Co..  140. 

The  iniiebtedncF?  of  contraitors 
to  laborers,  for  which  a  railroad 
company  may  hi;  held  liahlo.  by 
notice  under  sect  it )n  10  of  the  pen- 
eral  railroad  law  \L.  l>«.'Jfi,  p. 211, 
0.  140), — which  ^ives  Ialhi:-.'T9  a 
H'TUedy  a-rainst  the  com]iuny  fnr 
demands  on  contnictors. — is  iluit 
only  which  accrues  from  the  per- 
sonal labor  of  the  chiimani  i|»er- 
haps  includinff  that  ti»  uliich  by 
law  he  is  entitled,  such  a*  that  of 
a  minor  child),  with  implements 
used  by  him,  for  which  no  exii* 
charire  is  ordinarily  maije.  Af^h- 
cr-<"n  V.  Troy  J-  Bont^u  11.  II.  *.\f., 

i;;. 

A  lal)orer  emph\vin;r  h:?  own 
teams  and  an  u.<si^t:nit,  under  an 
aurreement  thereff»r  wirh  the  n>n- 
tractoi.^.  canm.t  lecovi-r  a<jaia^t 
the  cuiu]Mny  I'or  the  servi'-es  of 
the  tennis  or  The  as:  iMaui :  nor 
can  he  recover  ev«-:i  for  his  own 
jiersonal  services,  ull!^•^•*.  ]»eihaps, 
wluT  '  his  a  orp:  cine  lit  for  his  own 
fi'Tvici's  was  separ.it i*.      /'•. 

If  the  lalKirer  lias  so  di-all  w-:h 
the  con  t  met  or  that  any  pii:rl«»n'»f 
an  entire  demand  i^'  not  wiiljin 
the  statute,  then  his  nrn«'dy  i^ 
anjiinst  hi.s  employers  uj»on  liie 
c«)n tract  alone.     //*. 

In  an  action  a;raiust  a  rail- 
road company,  by  a  par-sen-rer  in- 
jured in  alij^litiniT  i\*i\\\  a  imin. 
the  fact  that  thi!  nanii"  of  tiic  s".i- 
tiivn  was  not  announcd.  and  tiiai 
the  stop  was  very  iiri.'f,  and  simi- 
lar circum>tances. — con-iili-reii,  ia 
determining  whelher  the  parseis- 
^er  was  neirlif^ent  in  t.n*  nuiiiu<  r 
of  aliirhtin^''.      jyi-h  hh  v.   y.    Y. 

Chtnri  li.  R.  rx, r>(»4. 

Piainiitr,  who  lived  witliin  a  few 
rods  oi"  the  railr«»ad,  ^l^lp|M•d  hi.-* 
team  u]»on  the  tr.ick,  wh'ii*'  tlrivin:; 
across  it.  and  in  ciuiseijueiire  of 
his  thus  sto]>ping  wi.hotit  !o<«Uiii;; 
(uii  for  the  train,  which  he  uii^hi 
have  seen,  before  reacuinsf  the 
track,  if  he  hail  taken  ilue  care, 
was  run  over.  JLfd,  a  cb*ar  case 
of    contributory  uegligeucc,  and 


S98 


thai  it  WM  tiie  datj  of  th6  jad^e 
on  proof  of  these  facte  to  fi^^aat  a 
nonsuit  or  direct  a  verdict  for  de- 
fendimts.  Brooks  v.  Buffalo  d 
Niagara  FalU  B.  B,  Co.,  212. 

7.  It  is  well  settled  that  a  railroad 
company  is  bound  to  manage  their 
road  and  machinery  with  the 
utmost  care  and  vigilance;  and 
that  the  freedom  from  negligence 
which  is  required  of  a  plaintiff 
involves  only  that  ordinary  pru- 
dence and  attention  which  sensi- 
ble men  are  accustomed  to  ^ve  in 
aimilar  cases.  Cook  v.  If,  N,  Cen- 
tral R  B.  Co.,  432. 

8.  The  inconvenience  to  a  railroad 
company,  from  ^oods  being  left  in 
their  froight  cars  standing  in  the 
public  hignway,  during  the  unrea- 
sonable aeiiay  of  the  consignee  to 
remove  the  goods,  constitutes  only 
a  claim  in  the  nature  of  demur- 
rage; and  the  company  have  no 
lien  on  the  goods  for  the  payment 
thereof.  Qrommelin  v.  N,  Y,  Js 
Edrkm  B.  B.  Co.,  472. 

0.  The  driver  or  brakeman  of  a 
horse  car  is  acting  in  the  line  of 
his  duty  in  assisting  the  young  and 
infirm  on  and  off  the  car ;  and  tht? 
company  are  liable  to  a  passenger 
the  driver  was  so  assisting,  for  in- 
jury caused  to  him,  before  he  ever 
got  on  the  car,  by  the  driver's 
negligence  in  not  stopping  the  car. 
Drew  V.  Sixth  Af>e.  B.  B.  Co.,  556. 

N£GL10SNCE,  1. 

RAPE. 

EviDEifCE,  25, 27. 

RECEIVERS. 

The  rule  that  the  title  of  a  receiver 
dates  only  from  the  filing  of  the 
order  of  his  appointment,  does  not 
apply  to  a  chose  in  action.  The 
filing  of  a  bill  to  set  aside  the 
debtor's  assignment,  if  followed 
by  the  appointment  of  a  receiver 
and  a  decree  granting  the  relief 
asked  for,  creates  a  Hen  on  all  the 
choees  in  action  held  by  the  as- 
signee, which  is  not  liable  to  be 
defeated  by  a  cross  Judgment  re- 
covered by  the  debtor  in  such 
chose  in  action,  against  the  as- 
iignor.     Clark  v.  Brockway,  851. 

JUDOMKHT,    2. 
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REGORDINQ  DEEDS. 

The  words  **  subsequent  purchaser," 
in  the  provision  of  1  B.  8.  756,  § 
1, — making  unrecorded  convey- 
anoet  void  as  against  subsequent 
purchasers,  &c, — mean  a  pur- 
chaser of  the  estate  embraced  in 
the  unrecorded  conveyance,  or  of 
some  interest  therein.  CampheU 
V.  Vedder,  295. 

MORTOAQE,    7. 

REFEREE. 

Affbal,  7;  HlGSWAT,2. 

REFORMATION  OF  CONTRACT. 

1.  The  cause  of  action  for  the  re- 
formation of  a  contract  on  account 
of  fraud  or  mutual  mistake,  is  as- 
signable, and  passes  by  an  assign- 
ment of  the  contract.  BetUUy  v. 
Smith,  126. 

2.  The  rule  that  the  general  conclu- 
sion of  a  Judge  or  referee  may  be 
construed  as  involving  a  finding 
upon  all  the  material  questions, 
though  such  finding  lie  not  ex- 
pressed in  terms,  applied  in  such 
an  action,  where  the  finding  was 
that  the  vendor  made  the  alleged 
representations,  and  the  assignee 
relied  on  them,  without  any  dis- 
tinct finding  of  fraud  in  the  origi- 
nal contract  and  of  mistake  in  the 
assignment.    lb, 

ROBBERY. 

1.  It  appeared  that  just  before  the 
alleged  robbery,  D.  had,  on  his 
person,  a  watch,  money,  &c  ;  that 
he  became  intoxicated ;  was  beat- 
en and  bruised,  and  remained  in- 
sensible for  some  time;  and, when 
he  came  to  himself,  found  his 
money,  &c.,  gone,  and  one  of  his 
pockets  turned  inside  out.  Held, 
sufficient  to  show  the  taking  of 

Eersonal  property  from  D.  against 
is  will,  notwithstanding  his  vol- 
untary intoxication ;  and  that  such 
taking  was  accompanied  by  vio- 
lence to  his  person.  Bloomer  v. 
People,  146. 

2.  Such  proof  is  sufficient  to  estab- 
lish the  corpus  delieti  of  robbery, 
on  an  indictment  under  2  B.  S. 
677,  §55.    lb. 


;94 


INDEX. 


3.  In  liucli  a  cmse,  pvidcnce  that  tin* 
prisfincr  Lad  avowed  an  intoutiou 
to  rob  1>. ;  that  ho  had  uhihI  vin- 
If  net)  towards  !>.  ou  tht*  ni^ht  of 
thf*  robbery  ;  and  that  ]iurt  of  the 
Ptolen  i»roperty  wtw  peen  in  his* 
{uHipfH^iou  a  few  hours  at't«T  thf 
roblM'ry; — //»/</,  Fullicient  to  Hub- 
niit  the  (luestiou  of  prisonur't* 
guilt  to  the  jury.    10. 

SALE. 

1.  On  a  pnlo  of  morcliandise  to  be 
delivered  in  New  Yf»rk,  at  a  Hpeii- 
lied  ]»rice.  on  a  credit  of  thirty 
days*,  and  to  be  Hubjrct  to  jiifipor. 
tion  in  Penpacohi,  whither  it  wan 
destined  bv  the  buver ; — JItM, thm 
the  agreement  to  pay  and  tln»  pro 
viNion  fur  iuHpertion  were  in 
lif  pendent.  Dt  lajkUl  v.  Dc  Gra n w. 

2.  Facts  on  wliich  defendant r  in  an 
action  for  the  price  of  ^oimIs  w«  n 
hnld  inerelv  to  have  acte<l  on  be- 
lialf  nf  a  third  |>ert*oD  in  8hip]>in.L' 
the  goods.  Difith$  v.  JSpraguc, 
550. 

3.  A  sale  of  all  the  timWr  of  a 
BiM'cified  description  growing  or 
iM'in^  upon  the  mdler's  land,  with 
the  right  to  enter  and  occu]>y  for 
a  tenu  of  years,  for  the  purpose  of 
cutting  and  carrying  away  such 
timlM*r  and  for  the  purpose  of  car- 
rying on  the  business  of  lumber- 
ing and  manufacturing  timber  on 
the  land,  is  a  nale  only  of  such 
timl>er  as  the  purchaser  actually 
removes  within  the  period  fixed. 
Bmsanliiii  v.  Hint,  161. 

4.  After  the  expiration  of  the  period, 
it  is  a  trespass  for  the  seller  to 
enter  and  reHH)ve  timbi^r  previous- 
ly cut ;  and  if  insolvent,  he  may 
be  enjoined  from  so  doing.     Ih. 

6.  Tnder  the  provision  of  the  stat- 
ute of  frauds, — declaring  that  a 
sale  of  personal  property  for  fifty 
dollars,  or  more,  without  writing 
or  part  payment.  Is  void,  unless 
the  DUTcr  shall  accept  and  receive 
part  of  the  goods, — there  must  be 
a  delivery  bv  the  seller,  with  in- 
tent to  vest  the  right  of  possession 
in  the  buyer,  as  well  as  an  actual 
acceptance  by  the  latter,  with  the 
iotent  of  taking  possession  as 
•wner.    Brand  v.  Foeht,  185. 

A  If  thfl  bajer  obtains  a  bill  of  lad- 


ing from  the  seller,  without  any 
intention  on  the  ))art  of  tiie  sell'.-'r 
to  deliver  it,  and  insi!*ts  on  retain- 
ing ]M»ssession,  a;;ain!»t  tin*  r»'n:'^ii- 
struniv  nf  the  srlhT.  lif  caiiu-l 
avail  himself  of  it  to  make  ou:  Li: 

^  title.     Ih. 

1 7.  A  memorandum  of  a  o««ntract  ••»; 
sab',  to  bind  the  Si'll»-r  undt-r  Ti*** 
BtjiTute  of  fraud;*,  must  show  with 
sutUcient  c»'r!ainty  who  ar^  li;? 
contracting?  parties,  and  wliich  i± 
thf  Heller.^   i'nlkim  v.  F.ilk\  2'.il. 

>?.  It  will  not  be  presumed,  in  tl." 
aUsenceof  evidence,  that  two  such 
names,  as  Kalk  and  Falleck,  were 
intended  of  the  same  person.     l\ 

0.  If  merchandise,  s  »ld  subject  to 
government  inspection,  is  deliver- 
ed so  a.<<  to  pass  title,  ami  a  part  is 
^•jected  by  the  insjtertor,  th** 
buyer  must  return  the  part  re- 
jecte«l.  or  give  notice  to  the  s»'lU*r. 
If  he  neglects  to  do  s*").  and  the 
]»art  n»jected  is  lost  to  the  tseller, 
the  buyer  cannot  reduee  a  recifv- 
ery  of  the  contract  price  by  prov- 
ing  the  failure  to  pass  inspect ii»n. 
DtUfiild  V.  De  Grauw.rm. 

PAKTNEKSIIir,  2. 

SATISFACTION. 

EXECCTOBS  AND  ADMINISTRATORS,  4. 

SERVICES. 

Broker,  5 ;    Contract.    1  ;    Evi- 
dence, 23,  23. 

SERVICE  (AND  Proof  of). 

1.  Service  of  process  upon  a  convict 
in  the  State  priscm  is  valid,  and 
gives  the  court  jurisdiction.  DacU 
V.  Duffii\  Am. 

2.  A  notice  of  justification  of  sure- 
ties, served  by  mail,  must  alhiw 
double  time,  unless  an  order  en- 
larging the  time  be  procure<l.  It 
is  no  excuse  for  short  notico  that 
double  time  did  not  remain  after 
notice  of  exception  to  the  sureties 
was  received.  Dresser  v.  Brooks, 
555. 

SETOFF. 

A  debtor  made  an  asaignment  for 
benefit  of  creditors,  and  defendant 
gave  hifl  notes  to  the  aaaigaeei  for 


•  debt beowedtoUiedeLtor.  Sub- 
•aquBDtljr  a  creditor  of  tbe' debtor 
IiM  the  ueigDDtifDt  let  Kaide  and  a 
receiver  of  tbe  asMte  a|)poiiited. 
DefeadAUt  thun  lued  tlie  debliir 
ukd  receiver  on  »  cUim  lii>  hi-Ul 
•fpiuut  the  former,  and  rpcovered 
J adpDent  directing  the 


Btld,  tn  an  action  brotit;1it  bj 
the  receiver  on  the  notein  triven  bj- 
the  defendant  to  the  KaHicnei 
that  the  defendant  was  ooi  e 
tilled  to  liKve  tbe  jadgnient  i 
covered  bj  litio  act  off.  t'itirk 
Broekteag,  351. 

SUEBIFF. 

1.  It  la  no  defenie  to  aa  action 
afralDM  a  iberlfffur  not  rL'tuniini: 
an  cxecatioD,  to  sliow  thai  it  wnf 
returned  a  few  daja  afiir  tlir  i^\ 
plration  of  tbe  ailt;  days.  Brook 
fidd  V.  Btmten.  310. 

2.  In  an  action  agaiust  a  BlierlfT  fur 
a  false  return.  It  Is  no  dfft^Qw  [hn 
the  judgment  debtor  afcainstwlioi 
the  eiecuUon  wae  leaur-d,  held  tli 
properly,  which  had  been  levie 
on,  by  an  asaifrnment  fmudulei 
as  to  one  of  the  aeeinnorH,  it  ai 
other  of  them  had  the  right  to 
conveji    CMofU  v.  Blfildty,  400. 

LiMiTATio:i>,  3. 


1,  In  pmceedinzB  Buiiplementary  to 
eiecutiOD.lf  the  juii^'utiadatiie  de- 
fendant nble  to  ]ii.v  tbo  jkidgment, 
and  orders  biiu  lu  ynj  the  laoie 
within  a  time  apucilinl.  and  also 
to  i>ay  an  anionnt  of  costs  stated, 
the  defoiidant,  it  he  fails  to  com- 
ply with  snch  Older,  may  bo  pro- 
ceeded asainat  as  for  contempt, 
and  may  be  impriioned  until  auch 
order  be  compiled  wltU,  Briuh 
V.  tee,  2J8- 

3.  It  is  not  nucoHsarj  in  snch  case 
that  the  prueuedinjfs  for  contempt 
be  instituted  b^  attacliment  and 
Interrogatories.  Disobedience  of 
BD  order  for  the  payment  of 
money  may  be  immeiWttilv  pun- 
ished by  a  prrcfpt  for  the  im- 
prliwnmeut  of  the  defendant.    But 

tiie  dtifi-ndiint  ix   n'lt  entitled   to 
object  to  that  mode  of  proceeding. 
76- 
3.  On  tbe  retnm  of  aach  an  order  to 
abow  cauBO,  lie  cannot  Inaist 
intermgatorlea, 


lb. 


of 


8TATUTK 

A  statute,  remedial  in  Its  nature,  and 
intended  to  legitltiiate  the 
marriagiw  otliernrlse  vo  . 
properly  be  applied  retniapectivu- 
ly.    Br'iin:rv.no-eer:2\i. 

Dl^TaiCT  CoUKT,  1. 

ST.VTUTE  OF  FRAUDS. 

8ALE,5iVEKDOKAItDPl-I(caAS[3(,3 

STIPULATION". 

A  nttpulafion  In  asnit.lbnt  rertsii 
claims  ariBlng  in  it  sbnll  be  rufor 
rhI  to  a  luaater,  if  it  i^  not  en 
forcM  by  one  party,  does  nnl  pre 
cln  ]e  the  other  from  liavlng  tin 
same  claims  altoweil  in  a  mib 
MquoDt  suit.      Bintia   v.  Pai'jt, 


\.  Tlie  i>ower  tci  puulnh  the  defend- 
ant for  ctiatempt  in  such  a  cose  is 
not  afTcctod  b?  the  fact  that  Ibo 
judgment  on  which  the  proceed- 
ings Buppleinentnry  to  eiccutioa 
were  founded,  wom  a  Jiidgmuut 
mo:ety  for  coata.     lb. 

SURETIES. 

PrACS,  11  i  UXDESTAKIXO,  I. 


TENDER. 
COXTBACT,  8. 

TIMBER. 

8.VLE,  1. 


TOLLa 

Raii.iio.vd  Covpaxv,  L 

TRADEMARKS, 

Thq  rule  that  a  mannfaeturer,  ( 


n.I  »j«tiini.  hy  a  rival  lii^altT,  of  the  I 
Wiinl   *•« 'iiiMin*-,"   to    (K'iiigiiatu  a| 
Biiiiiiar  •'•i!iiii<>i]n<l  put  up  by  him, 
is  an  ii)frini:fMu«*tiT  airiiinst  which 
t!if   rii'.*rt?  will    int«'rp«>*w   hy  in- 
j  uuoli'jii.     />*»/  r/tttt  V.  Pli^doH ,  267. 

TUKSPASS. 

Evii^ENCE.  2*<:  E\Ki  TTioif,  3;  Of- 
KKKR;  Sale,  4. 

TlilAL. 
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merrbant  for  whom  goods  arei  conflict! npf  evidence.  Cook  v.  Jf. 
Tuanufartured,  Laa  a  rit^Ut  u>  disl      Y,  Veutml  R.  R.  Co.,  432. 

tiri;;(iiE>h  th»;  pomLs  that  h»'  nianii-  :J.  The  court  is  bound  to  decide  the 
fa'!urrd  or  Btfils*.  hy  a  peculiar  queiviioii  of  negligence,  onlv  where 
in.irk  t»r  ih'vioe,  in  orihT  that  they,'  tht-  facts  an?  undisputed,  and  the 
may  !»••  known  ix»  his  in  tin*  mar-  inferi*uc«  of  negiigencr  is  clear. 
k»'i.  and  that  In*  may  thus  serun-  Jjirkcmi  v.  X.  }'.  it /Ural  R.  R.  C^'^ 
tin*    pr-'fits    that    thi.'ir    HU])erior      5<>4. 

r-ji'ii.'.  as  his,  may  Iw  thi-  means. 4.  ruder  t]»»?  general  is^ne,  in  sn  ac- 
nf  ^ainin^r.  urnl  ih:it  this  ri^ht  tion  fur  breach  of  promise,  in  of. 
will  l»e  pniTiMied  l»y  injunction. —  fering  evidence  in  niiiigaiion  of 
applies  to  Tli»«  use  tif  sueh  a  c<»m-  dumacres.  the  defendanr  is  not 
]Mi!ind»-d  term  as  "  Cnronine,"  to!  l>iund  to  declare  that  he  offers  it 
d'-si^nate  a  iiair-wash  in  which;  for  that  puri>ose.  If  the  evidence 
rociiantit  oil  is  a  principal  in-,  is  competent  for  any  purj-Mx^,  it  is 
t:r»»ili»nt.  .\ni  the  suhstxpient!  error  to  reject  it,  although  incom- 
petent for  other  purposes,  h'tttvn 
V.  McOiubp,  2S2. 
similar  •'•i!np<>un<l  put  up  by  him, '5,  Two  witnesses  c»)ntrad:ctinc  each 

other  as  to  whelher  one  of  them 
had  given  certain  notiw  to  tho 
other,  it  is  not  error  to  charge  the 
jury  that  the  one  could  not  have 
truly  Bworn  lie  pive  the  notice, 
unless  he  recollected  pivinir  it ; 
and  that,  if  he  did  not  n-collt;ct  it! 
he  had  commit ttnl  perjurr.  Cur- 
^  roU  V.  CtutrUr  Od-  lut.  Co.,  316. 
(5.  rpm  a  indictment  containing  sev- 
eral counts  relating  to  the  same 

1.  In  capes  of  m-ijliircnci*,  wherei  transaction,  one  of  which  cbarge<i 
there  are  inferemeH  to  btf  drawn'  an  attempt  to  commit  the  oilVnse, 
frui.  the  pr>»«»l,  which  are  n<it  cer--     the    commission    of    which    was 

tAin  and  incontn)vi'rtil)le,  it  is  not.     charged    in    the    others, lIet*J, 

prij.er  to  direct  a  venlict  or  utm-  that  a  verdict  *'  f:\x\\\y  of  ihf  oif,- nse 
h.iii,  bu!  the  ipiestiiin  is  for  the  chitrff»'ii  in  the  iuiii^tint^Ht"  was  a 
j  ;ry  Tliu.-?  where  it  is  necessary  sutricieut  freneral  verdict*  to  sup- 
t'»  determine  what  a  man  of  port  a  conviction  of  the  highest 
onlinary  can*  and  jjrudence  would      grade.     Conkey  v.  People,  418. 

!>»»  likriy  to  do  in  the  emergency  EVIDENCE,   12;     ExCEPTIOX,   1.   2- 

]-r  »ven.  tins,  iuvulving.  as  it  gen-  FraI'D,  5. 

eRiIly  d«>fS.  more  or   less  of  con-! 

je-iiiVe.  c.in  i>n',y  he  si-itled   by  a|        TRUSTS  AND  TRUSTEES. 

j.iry.      Jit-' -I  •''*''  v,  R: itntid.ur  d" 

Sr  '*':i  U  /•'.*'.'..  l.il.  I.  Where  executors    have   not  the 

2.  !'■>  ;;is:ify  a  n<)n^uit  in  an  action  legal  title,  but  only  a  power  in 
!'  T  i:;i!!i:i::es  caused  by  negligence."  trust,  if  the  trust  is'declare<l  void, 
e"th»r  t!ie  •jiif.Mion  whether  de-  there  is  no  necessity  of  a  c»"»nvfv- 
f*-.j.i.^n!*  Wire  guilty  of  negligence,  ance  to  the  heirs.'  Doicning  '\, 
•  r   th"  «|.i.^s!i'in  whether  the  in-      M-irtthtill.hZ^. 

j.jr.  li  jH-.'^i.in  was  frte  from  neg-  2.  But  if  the  power  is  void  onlv  aa 
l!:r»'ni't'.  !:uis»t  l>e  answfnsl,  by  the  to  beneficiaries  entitled  to  a  small 
e\  :ih»nce.  acainst  the  plaintiff.  Si»  sliar*.*  of  the  proceeds,  it  mav 
c%>.'\rly  ilist  then*  is  no  rfH>m  for  be  upheld  as  to  the  entire  pntT>- 
d/'iih:.  .MI  di.<pute.l  fact<  must-  erty.  and  the  heir  will  be  entitled 
be  concedisi  to  the  pl.*iintitf ;  andj  to  take  such  share  of  the  procetiis. 
the  co.irT  of  appeals  will  not  sus  '  on  the  exercise  of  the  j>«iwer.  lb. 
tiiin  such  a  n<)nsu:t  on  the  gmund  3.  On  the  death  of  a  mortgasrea 
that  evidence  in  fav«>r  of  thej  holding  in  trust  for  a  thiM  ptx- 
rlaintitr.  which  would  have  justi-  son.  the  trust  does  not  ij}%o  jaeU 
Bed  a  verdict^  wa«  outweighed  by]     laU  on  the  ooun    of    chancerr 
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Saoh  a  tmgt  is  a  tniBt  of  person- 
altr,  and  is  not  governed  bj  1  B. 
8.  780,  §  68,  which  applies  only  to 
realtj.  Ducklin  v.  Bueklin,  242. 
4.  A  trustee  cannot  l>e  allowed  a 
connsel  fee  for  his  own  servicer 
as  a  lawjer,  in  addition  to  his  ex- 
penses and  commissions.  Binsse 
V.  Paige,  138. 

6.  A  trustee  will  not  be  permitted  iO 
make  profit  for  himself  out  of  the 
trust  property,  and  it  is  his  duty 
to  protect  it  to  the  best  of  hi.s 
ability  from  sacrifice  on  sales 
which  would  overreach  and  de- 
stroy his  title ;  and  purchases  by 
a  trustee  in  such  cases  accrue  to 
the  benefit  of  the  trust  fund. 
Colburn  v.  Ifrrton,  378. 

0.  This  principle  applies  without 
reference  to  the  question  of  the 
fairness  or  unfairness  of  the  trans- 
action.   I  b. 

7.  The  rule  that  a  trustee  cannot 
purchase  the  trust  pro))erty.  is  to 
be  applied,  not  only  in  ca^e  of 
valid  trusts,  but  as  well  on  st'ttle- 
ipents  and  accounting  with  tru.s- 
tees  or  assignees  in  cases  of 
fraudulent  assignments  when  ad- 
judged void.    lb. 

8.  If  such  truflteew  hold  under  the 
assignment,  they  are  trustees  of 
an  express  trust  to  be  executed 
according  to  the  diroctionn  of  the 
instrument ;  but  if  the  ansignment 
be  avoided  by  creditors,  the  as- 
signees are  the  trustees  for  the 
creditors  under  an  equitable  or 
constructive  trust.    lb. 

9.  The  assigned  ])roperty  purchased 
in  by  the  assignees  still  belongs 
to  the  trust  fund,  subject  only  to 
the  sssignees'  right  of  induiiiuity 
for  their  advance  on  the  purchase. 
lb, 

MORTOAOB,  3. 

UNDERTAKING. 

1.  In  an  action  against  the  sureties 
in  an  undertaking  purporting  to 
liavo  been  given  to  procure  the 
discharge  of  an  attachment  iiisued 
as  a  provisiouHl  remedy  under  the 
Code,  it  is  not  competent  to  show, 
in  defense,  that  no  attarhmenr 
was  in  fact  issued  ;  nor  is  it  com 
petent  to  prove  that  the  sureties 
were  induced  to  execute  the  un- 
dertaking, by  fraud  of  their  pria- 


cipal,  unless  the  pUlntiff  be  con- 
nected  with  the  fraud.  Coleman 
v.  Jiean,  394. 
2.  It  is  not  essential  to  the  validity 
of  such  an  undertaking  that  an 
attachment  shall  actually  be 
iMsued,  or  that  the  undertakinir  bo 
delivered  to  the  court  or  an  officer. 
Giving  an  undertaking  which  re- 
cites  the  issue  of  an  attachment 
when  none  has  been  issued,  is  con- 
clusive evidence  of  a  waiver  of 
an  attachment.  lb. 
Fraud,  11. 

VARIANCE- 

The  decision  in  Catlin  v.  Gunter,  11 
y.  y.  (I  Kern.)  3G8.as  to  variance 
in  cases  of  usury, — reaffirmed 
Duel  V.  Spence,  5.59. 

Indictment,  2. 

VENDOR  AND  PURCHASER. 

1.  ^^^le^e  land  is  conveyed  by  metes 
and  lx>unds,  with  covenants,  and  a 
building  and  fence,  not  spiK:ified 
in  the  deed,  encroach  on  the  ad- 
joining lot,  the  eviction  of  the 
grantee  from  the  part  of  the  build- 
in;;  and  enclosure  so  encroaching 
is  no  defense  to  his  liability  for 
tiie  purchase  money.      Burke  v. 

2.  Where  a  purclmser  of  land  in 
possession  surrenders  his  contract, 
and  i>rocure8  a  deed  to  be  made  by 
his  vendor,  to  a  third  person,  in 
consideration  of  the  latter  ad- 
vancing unpaid  purchase  money 
necessary  to  procure  the  convey- 
ance, and  promising,  orally,  to 
give  him  a  written  obligation  to 
convey  to  him  on  the  repayment 
of  the  advance,  &c.,  a  court  of 
equity  will  enforce  performance  of 
the  parol  promise.  Bodge  v.  Well' 
man,  513. 

3.  This  will  be  done  upon  the  prin- 
ciple that  a  |>arty  will  not  be  |>er- 
mitted  to  insist  on  the  statute  of 
frauds,  to  protect  him  in  the  en- 
joyment of  advantages  procured 
from  another,  in  faith  of  an  oral 
agreement  on  which  the  latter  has 
acted,  and  in  faith  whereof  he  luis 
placed  himself  in  a  situation  in 
which  he  must  suffer  wrong  and 
injustice.    lb. 

4.  ^oton1yi8theplUchaMr6ntitlod 
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to  enforce  Borli  promij***.  liut  tin* 
frninte«i  hi  thi»  clot'd  can  tint  wcovit 
iM>J!4e.ss'uMi  iiit'anwirili',  if  the  or'n;- 
l:i.i!  iv»;jir:i«'t  «'nriil«*.l  thfl  i»ur 
I'll  is'*r  t«)  ri'inain  in  ]>  irisi'ssion.nnr? 
ii  il<i('-«  not  :i;ipi':ir  lluit,  ill  usthi;!! 
\:i.X  tli»*  ]»];>■•»»  of  ih."  vt-a-lDr,  tli«* 
prii'.ilf*^  sti|»:iliitij  1  flip  liny  i'l»:i'»|;;r| 
ill  ilii."4  ri'spiTt ;  nr  i"!  tlie  pari! 
ttirnM'HUMit  ]>nivliliMl  tl»:it  In* 
Hlioultl  huvo  iiittTcst  annually  on 
the  a^lvaitri> ;  fur  thl:«  iin]M)rtfl  tliiil 
tin*  iiiirrluisiT  Hhoiilil  have  the 
rtMit.s  ami  i»Mlitii.  //*. 
5.  Fraiul,  i»v  \vhi«:!i  a  vendor  in  an 
oxprutory  routract  for  the  nale  of 
liind.  lia<l  acqiiirtMl  tliM  lepral  tith- 
iher^'ti*.  <liV'H  n')t  ^ivo  the  \nir- 
rhasM*r  in  Hiioh  a  cniitract  a  ri^ht 
of  action  against  him,  if  it  does 
not  apiH'ar  that  tiie  ]>i>rAou  de- 
fraudir.l  made  any  ol:'n»eiio!i,  iii>on 
ri'aiiiMiahh:  upMorluuitv,  after  full 
knowlfd^o  t>f  the  faeiH.  A  fraud 
IH  a  ratist'  of  complaint  to  tht*  per 
pon  only  ni»«>n  whoin  it  was  com- 
mitted,    (.'oinntitrk  v.  Amc^t  411. 

VESTKI)  ESTATE. 


Will,  3. 
WA(JEU. 
CoNTU.vrT,  4. 
WAIVER.  i 


Tlio  Auihorlties  RUBtain  tlin  ^ncral 
dtR^rine,  that  a  waiver  of  a  ptipu-i 
hition  in  a  contract  inav  bo  E«hown' 

■  I 

by  parol,  not\vithHtan<iinj^  tht^con-; 

tract  requir«*s  a  writinjr.     (-urroll 

V.  CharUr  Oak  Inn.  Co.,  31(1. 

InsLUANCK,  I  :  JllXiMKNT,  1 

WATEUCOUUSE. 

MOIITOAIIE.  5. 

WiLU 

1.  A  bon'^ficial  pnivinion  in  a  will, 
in  favor  of  the  Kuliscribini;  wit- 
iii'sneK,  i.-t  not  rendennl  void  by  1? 
Ii.  S.  <).>,  5;  50.  even  where  Pucli 
witiies.s  was  examined  an  Much  on 
the  ]irol)ate»  if  his  examination  i 
wiw  unnecep.sary. — e.  //..  where  he-l 
was  a  non-r(;Hident,  and  the  will 
waa   Buificieutl/  proved    by  the 


•J 


ti'<!i:nony  of  the  othrr  witn< 
Co  rn  *rr \l  v.  ]r>f>^y ,  44 1 . 

A  i»  »wt»r  of  8alf>  in  n  will  i-*  not 
r;*viiiked  by  a  ditr»*rent  ilispOMirio:! 
of  ihu  estate,  made  by  a  codicil, 
i;:ili'HH  ihiTij  \f<  Hom«!  incousi.i^tenry 
bi'twetm  the  eserciseof  tlio  fvnr»»r. 
and  j*o;no  ]»art  of  the  C4».i:c:l. 
Cy.i't-  r  v.  ll^f,n't.i.Al^. 

Tln»  term-i  of  th«*  will  cavi*  all 
tt'HUitorH  e.-«tate  to  hi.s  wile  lor  her 
life,  after  her  death,  a  r"maind»rr 
to  testator's  chihiren  wiio  mijrht 
thrn  be  livini^,  Rhare  and  siiaro 
alilie,  the  shart'of  o;i"  son,  naine%l. 
to  be  held  and  invested  by  tert.i- 
lor'H  executor,  durinjr  the  lifetiintt 
of  paid  fton.  and  the  income  paid 
over  to  him,  kc. 

lldd,  that  the  latter  claase  «lid 
not  jjive  the  son  a  ve<Tfd  intert-si 
on  tfdtator'd  de.it h ;  but  tht»  j»on. 
liive  the  other  chlMn-n.  t«»»k  only 
in  caffe  he  survived  at  the  willow's 
death.     CunuichiU'l  v.  OirKiic/i^irl, 

In  the  will  of  a  ti»stator.  h'avinj; 
nephewi)  and  ^rand  nophews,  a 
clause  pivin;;  h';racii*s  l«i  earh  of 
his  nephowB, excepting'  oiu»  person 
named,  who,  in  fact,  was  a  ^rand 
nephew,  is  to  Ixf  construeil.  when 
conHistent  with  other  provisii>n3 
ot*  th«*  will,  a.«*  includinf;;;  }jranvl 
nephews  within  the  term  nephews. 
Jirotrtr  v,  J>ifC*r«,  214. 

In  d«'termininp  what  part  of  a 
te.-^tator's  pro|Hjrtyis  to  Ih' rt^sort^nl 
to  for  payment  of  debts,  a  plain 
intention,  gathered  t'rrmi  the  will. 
that  ciTtain  pers4>nal  property 
shall  Ik*  treati'd  as  real,  must  ho, 
rejyanbnl  as  etffctinj*'  a  conversion 
thrn-of,  and  s|>»'cifi<'  legacies  must 
be  resorte*!  to  befort*  chattels  h) 
converted  are  applied.  iJoicni/ij 
v.  MiirHhtiU,  d-*^. 

Tins  testauir.  after  certain  sperific 
iNHpicKis,  pave  the  resiilue  of  bis 
♦•state.  Initii  real  and  piTsonal.  tt» 
his  executJirs  in  trust,  and  directed 
tUeni  to  (Tontiiiuu  his  man u fact ur- 
ini^  estabiisliments  in  operation 
diiriui^  the  lives  of  certain  l»ene- 
fi'.'iaries,  and  distribute  the  incoini*. 
au'l,  on  the  termination  i>t  such 
Iivf.s.  sell  the  sKuie  and  distribute 
the  proceeds,  in  execution  of  the 
trusts.  Held,  1.  That  macliin(rry 
in  the  factory  which  would  otber- 
wifle  Lave  been  regarded  aa  per 
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aonai  assets  under  the  Revised 
Btatatca,  coald  not  be  applied  to 
the  payment  of  debts,  oilier  than 
those  connected  with  the  factories, 
until  after  the  B()ocific  legacies 
had  been  exhausted.  2.  That  lia^ 
bilities  arising  from  testator's  con- 
tracts relating  to  the  machinery 
should  be  satis Aed  from  the  in- 
come of  the  trust  property.  lb. 
7,  Under  such  a  will,  the  executors 
should  keep  their  accounts  with 
the  trust  property,  as  trustees, 
distinct  from  their  accounts  as  ex 
ecutors,  and  in  their  action  to  ob- 
tain a  construction  of  the  will  and 


direction  hcv  to  administer  it,  the 
court  will  not  give  directions  as 
to  matters  loft  to  their  discretion 
as  trustees,     lb. 

PUW£SRS. 

WITNESS. 

\Vliore,on  cross-examiiidtion,a  party 
takes  the  testimony  of  the  witness 
to  new  and  collateral  matter,  not 
pertinent  to  the  issue,  he  is  not  at 
liberty  to  give  evidence  to  con- 
tradict the  i^ritnesB  in  this  respect. 
Crounse  v.  Fit^^,  475. 
Evidence,  U;  Trial,  5 ;  ^^ILL,  1. 
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